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CASKS 

ARGUED  AND  DETERMINED 


IN  THK 


Supreme  Court 


OF  THE 


TERRITORY  OF  DAKOTA. 


MAY   TERM,  1882. 


present: 


% 


Hon.  Alonzo  J.  Edgerton,    Chief  Justice. 
Hon.  Jefferson  P.  Kidder,     ) 
Hon.    Gideon    C.   Moody,        >  Associate  Justices. 
Hon.    Sanford    A.    Hudson,  ) 

Winona  &  St.  P.  R.   R.  Co.  V.  The  County  of  Deuel,  kt  at,. 

1.  taxation':  exemption  .  fkom.  It  wm  within  the  power  of  the  Legislature  of  tho 
Territory  of  Minnesota  to  exempt  railroad  lands  from  taxation  until  sold  and 
couveyed  by  the  railroad  company.  And  such  a  provision "  in  the  charter  of  an 
incorporation  constitutes  a  contract  which  cannot  be  impaired  by  subsequent 
legislation. 
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2.  same:  division  op  territory.  And  the  subsequent  division  of  the  Territory  of 
Minnesota  does  not  forfeit  or  affect  such  contract  rights  of  the  corporation  as  to 
taxation  of  lands  situated  in  that  part  of  the  Territory  incorporated  into  the 
Territory  of    Dakota. 

3.  mehoer:  The  corporation  mortgaged  all  its  property,  franchises,  privileges  and 
immunities,  including  the  contract  right  of  exemption  from  taxation :  such  mortgage 
was  legally  foreclosed,  and  all  such  property,  franchises,  privileges  and  immunities 
were  bid  in  by  the  Governor,  and  were  by  him  transferred  to  the  State  of  Minne- 
sota; at  the  time  of  such  purchase  and  transfer  the  lands  in  controversy  had  become 
a  part  of  Dakota  Territory ;  the  state  regranted  such  property,  franchises,  privi- 
leges and  immunities  to  plaintiff;  it  being  admitted  by  the  pleadings  that  the  State 
of  Minnesota  intended  to  hold  and  regr  int  without  merger  or  extinguishment  all 
the  mortgaged  property,  franchises,  privileges  and  immunities;  held,  that  the 
right  of  immunity  from  taxation  as  to  nuch  lands  was  not  merged,  but  was 
couveyed  to  and  acquired  by  the  plaintiff  corporation. 

Appeal  from  the  District  Covrt  of  Deuel  Comity. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court. 
Parsons  &  Runnel/ s,  for  defendant  and  appellant. 

Points  ix  Brief:  As  to  the  effect  of  the  grant  by  the  territory 
of  Minnesota  to  the  Transit  Company,  we  suppose  that  beyond 
the  first  one  hundred  and  twenty  sections,  it  was  only  to  give 
it  title  pari 'passu,  as  the  lands  were  earned.  That  not  having 
title  to  these  lands,  Section  four  of  the  Act  providing  for 
immunity  from  taxation  never  became  operative  ;  Farn-noorth 
et  al  v.  Minn.  <&  P.  It.  It.  Co.,  2  Otto,  65  ;  Schulenberg  v. 
Harriinan,  21  Wal.,  59  ;  C.  R.  &  M.  R.  R.  Co.  v.  Carroll 
Cowrvty,  41  Iowa,  153.  * 

Concede:  L  That  the  lands  would  have  been  exempt  from 
taxation  in  the  hands  of  the  Transit  Company. 

2*  That  the  grant  to  the  Company  was  a  contract  within  the 
meaning  of  the  Constitution  of  the  United  States  and  of  the  State 
of  Minnesota. 
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The  territory  of  Minnesota  received  the  lands  from  the  general 
Government  in  trust.  It  granted  them  in  trust;  its  grantee 
failed  to  perform  the  conditions  of  the  grant,  both  to  it  and  the 
territory,  and  thereupon  the  territory,  which  had  then  become  a 
State,  took  the  lands  back. 

What  then,  is  there  by  which  the  State  can  say  that  it  has 
thrown  off  its  character  as  Trustee*  and  put  on  that  of  owner? 

As  the  trust  was  political  rather  than  judicial,  it  might  have 
held  the  lands  and  not  have  executed  it;  but  when  it  parted  with 
the  title,  its  grantee  could  only  acquire  title  in  accordance  with 
the  terms  of  the  grant.  To  this  effect  we  understood  Farmxcorth 
t\  R.  R.  Co.,  and  many  other  cases. 

While  the  lands  were  held  by  the  State  as  trustee  of  the  general 
Government  they  would  not  be  subject  to  taxation  wherever  situ- 
ated; so  long  as  held  by  it  in  any  character,  those  within  its  own 
borders  would  not  be  subject  to  taxation;  and  the  fact  that  it 
purchased  them  under  a  foreclosure  against  one  who  held  them 
exempt  from  taxation  would  not  affect  the  question.  To  this 
effect  is  Trunk  v.  Maguire,  18  Wall.,  391. 

The  question  then  is:  Could  the  State  of  Minnesota,  at  the  date 
of  its  grant  to  plaintiff*  March,  10,  1862,  by  contract  or  legislative 
grant  bind  the  Territory  .or  future  State  of  Dakota? 

We  submit  that  ipsofieto  upon  the  organization  of  the  territory 
of  Dakota,  March,  2,  1861,  all  the  lands  within  its  territorial 
limits  not  exempt  from  taxation  by  the  laws  of  Congress  became 
immediately  subject  to  such  laws  as  Dakota  might  pass  upon  the 
subject,  unless  there  were  then  valid  outstanding  contracts  which 
it  had  inherited  from  the  parent  territory  of  Minnesota;  and  that 
as  to  such  contracts  it  was  bound  to  such  obligations  only  as  were 
then  existing,  and  that  it  was  not  competent  for  the  territory  of 
Minnesota  at  any  time  after  it  had  ceased  to  have  legislative 
power  over  the  territory  of  Dakota,  to  renew,  modify  or  extend 
such  obligations. 
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3.  Assume  that  in  all  the  foregoing  we  are  in  error;  what  then, 
was  the  effect  of  the  foreclosure? 

We  should  answer,  it  reinvested  in  the  State  the  rights  of  prop- 
erty with  which  it  had  parted,  and  extinguished  all  contract  rights 
which  its  grantee,  by  its  purchase  had  acquired.  If  this  is  not 
true  we  have  the  anomaly  of  an  existing  contract  with  but  one 
party.  That  this  could  not  be  so  as  to  individual  contracts  admits 
of  no  argument;  if  it  may  be  so  as  to  a  state  it  can  only  be  upon 
the  idea  that  states  and  parliaments  are  not  only  omnipotent,  but 
impersonal.  To  give  it  this  effect  certainly  requires  legislative 
as  distinguished  from  contracting  power,  which  brings  us  again 
to  the  question  whether  the  territory  of  Minnesota  could  legislate 
by  acts  having  only  a  future  effect,  so  as  to  bind  a  succeeding  sov- 
ereignty, and  create  rights,  not  present,  but  to  arise  in  the  future, 
which  should  survive  the  extinguishment  of  the  contract  of  which 
they  were  a  part. 

We  may  safely  assume  that  the  contract  with  the  Transit  Com- 
pany would  have  been  at  an  ^nd  by  the  forfeiture  and  foreclosure 
if  it  had  not  been  kept  alive  by  some  other  act  or  agreement. 

What  was  that  act  or  agreement,  and  what  power  had  the  party 
making  it,  at  that  time. 

I  suppose  the  answer  to  be,  the  act  of  August  12,  1858. 

There  can  be  we  submit,  but  one  answer  as  to  the  power  which 
the  State  of  Minnesota  then  had.  It  was  precisely  such,  and  no 
other  or  greater,  as  a  private  Individual,  acting  as  the 
trustee  of  the  general  government,  would  have  had. 

Its  powers  of  sovereignty  as  to  these  lands  were  at  an  end.  It 
could  sell  or  dispose  of  them  as  provided  by  the  act  of  congress,  as 
an  individual  might  have  done.  It  could  grant  privileges  and 
immunities  as  against  itself,  but  beyond  its  own  territorial  juris- 
diction it  was  as  powerless  to  grant  immunities  as  to  these  lands 
against  the  territory  of  Dakota,  as  it  would  have  been  over  the 
government  buildings  in  the  District  of  Columbia. 
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Among  the  cases  that  settle  or  recognize  the  principles  that  we 
concede  to  be  favorable  to  the  plaintiff,  are:  Railroad  Company 
v.  Reid,  13  Wall.,  204;  Humphrey  v.  Peg  ties,  10  id.,  244;  Mor- 
gan v.  Louisiana,  3  Otto,  217;  Railroad  Co.,  v.  Gaines,  7  id., 
097;  Railroad  Co.,  v.  County  of  Hamblen,  12  id.,  273;  Rail- 
road Co.  v.  Commissioners,  13  id.,  1;  Wilson  v.  Gaines,  13  id., 
417- 

None  of  these  cases,  we  submit,  go  in  any  respect  beyond  what 
we  have  conceded,  and  through  all  of  them  runs  the  thought,  that 
exemption  from  taxation,  being  an  immunity  from  the  general  rule, 
should  be  clearly  made  out  by  the  party  claiming  the  exemption. 
Among  the  cases  which  we  think  somewhat  favorable  to  us  are  : 
R'W  v.  Railroad  Co..  1  Black,  301;  Thompson  v.  R.  R.  Co.,  7 
Wall.,  51)0-91;  Trash  r.  Mag  a  ire,  18  id.,  391;  Sehulenherg  r. 
Harriman,  21  id.,  44;  Parnsicorth  v.  Railroad  Co.,  2  Otto,  49; 
Merriwether  r.  GarrM,  12  id.,  473. 

Thomas  Wilson  for  plaintiff  and  respondent. 

As  it  cannot  be  questioned  but  that  it  is  competent  for  the  Terri- 
tory or  State  by  which  such  corporation  is  created  and  in  which  it 
exists,  to  authorize  it  to  mortgage  all  its  property,  franchises, 
privileges  and  immunities,  the  single  question  in  this  case  would 
seem  to  be  whether  a  mortgage  of  the  u property ,  franchises, 
privileges  and  immunities"  of  the  Company  carried  and  covered 
the  privilege  or  immunity  of  exemption  from  taxation. 

This  question  must  be  answered  in  the  affirmative  whether  we 
consider  the  natural  and  ordinary  signification  of  the  terms  used 
or  the  decisions  of  the  highest  courts  of  the  United  States  and 
different  States.  See  L.  tfc  X.  R.  Co.  r.  Gaines,  3  Fed.  Uep.,  200; 
Humphrey  /\  Pegues,  10  Wall.,  244;  10  How.,  309,  380,  382,  387, 
390;  8  Wall.,  420;  13  Wall.,  204;  20  Wall.,  30;  Morgan  r. 
hmimana,  93  U.  S.,  217;  R.  R.  Co.  v.  Gaines,  97  U.  S.,  097; 
St.  Paul  cfe  Pac.  R.  R.  Co.  v.  Packer,  14  Minn.,  297,  329;  State 
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v.  W.  &  St.  P.  R.  R.  Co.,  21  Minn.,  315;  State  v.  Trustees,  <kc, 
21  Minn.,  344;  Railroad  Co.  v.  Hansen,  102  U.  S.  273;  Rail- 
road Co.  v.  Comr.,  103  U.  S.,  1. 

It  is  not  claimed  that  any  law  of  the  State  of  Minnesota  affects 
or  could  affect  the  rights  of  the  Territory  of  Dakota.  The  law  of 
the  Territory  of  Minnesota,  of  which  Dakota  was  then  a  part, 
exempted  these  lands  from  taxation  for  a  valuable  consideration 
to  it  paid  therefor.  The  law  was  and  is  a  contract,  the  obligation 
of  which  cannot  be  impaired  by  subsequent  legislation,  as  the 
authorities  above  cited  clearly  show. 

Whether  the  law  of  the  State  authorized  the  State,  or  the  Gov. 
ernor  for  the  State,  to  bid  in  at  the  mortgage  sale  the  "  lands, 
franchises,  privileges  or  immunities "  mortgaged  by  the  Transit 
Railroad  Company,  and  to  hold  the  same  without  merger  or  ex- 
tinguishment and  to  regrant  them,  is  a  question  that  did  not 
touch  the  interests  or  rights  of  the  Territory  of  Dakota  any  more 
than  would  a  law  which  had  authorized  a  married  woman,  minor 
or  trustee  (for  the  benefit  of  his  cestui  que  trust)  to  purchase,  hold 
and  sell  such  property.  That  is  a  question  of  State  policy,  which 
did  not  make,  or  tend  to  make,  the  lands  taxable,  or  exempt  from 
taxation.  The  rights  of  the  Territory  as  to  the  taxation  of  these 
lands,  are  not  different  from  what  they  would  be  if  a  natural 
person  had  purchased  instead  of  the  State. 

When  a  State  descends  from  the  plane  of  its  sovereignty  and 
contracts  with  private  persons,  it  is  regarded  hoc  vice  as  a  private 
person  itself,  and  is,  as  to  that  transaction,  to  be  so  treated  and 
considered:  Hall  v.  Wisconsin,  103  U.  S.,  11;  DavU  v.  Gray, 
16  Wall.,  232;  Curran  v.  State  of  Ark.,  15  How.,  308,  309; 
St.  Paul  <&  Pacjfie  R.  R.  Co.  v.  Parcher,  14  Minn.,  303,  304, 
329,  330;  U.  S.  Bank  v.  Planter's  Bank,  9  Wheaton,  906, 
907. 

The  question  of  merger  is  one  purely  of  intention  declared  or  pre- 
sumed.    Therefore  it  is  competent  to  refer  to  the  acts  of  the  Legisla- 
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ture  of  the  State  of  Minnesota  to  show  whether  it  did  intend  to  hold 
the  franchises  and  privileges  without  merger  or  extinguishment 
or  not:  Davis  v.  Pierce,  10  Minn.,  378;  llorbim  v.  Mojfitt,W 
Minn.,  293;  Railroad  Co.  v.  Pareher,  14  Minn.,  304. 

That  the  exemption  from  taxation  conferred  by  the  laws  above 
referred  to  is  a  contract  right — a  right  which  the  Legislature  in 
the  absence  of  constitutional  inhibition  is  competent  to  grant,  and 
which  is  inviolable,  is  no  longer  an  open  question.  Railroad  Co. 
v.  Pareher,  14  Minn.  326;  Davis  v.  Gray,  16  Wal.  232,  and 
other  cases  cited  in  fourth  subdivision  of  brief. 

This  being  60,  and  the  plaintiff  (and  its  predecessors  in  interest) 
having  in  all  respects  performed  on  its  part,  it  would  be  shocking 
to  our  sense  of  justice  and  at  variance  with  the  most  clearly  settled 
fundamental  principles,  to  deprive  it  of  the  rights  secured  by  the 
contract  and  paid  for. 

The  construction  of  the  State  Courts  of  its  own  Statutes  and 
Constitution  is  conclusive  on  theU.  S.  Courts  and  Courts  of  other 
States  and  Territories.  Falckner  v.  Hart,  82  N.  Y.,  421;  Jessup 
v.  Carnegie*  80  N.  Y.,  441,  447,  and  cases  cited;  Hunt  v.  Hunt, 
72  N.  Y.,  236,  237,  and  cases  cited;  Walker  v.  State  Harbor 
Com.,  17  Wal.,  648,  650,61;  Secomb  v.  R.  R.  Co.,  23  Wal., 
108,  117;  Town  of  South  Oftawa  v.  Perkins,  94  U.  S.,  266, 
267;  Peikv.  Chicago  Railroad  Co.,  94  U.  S.,  178;  County  of 
Leavenworth  v.  Barney,  94  U.  S.,  71 ;  Adams  v.  Nashville,  95  U.  S., 
21;  Towmhip  of  Firewood  v.  Marcy,  92  U.  S.,  289,  294  ;  The 
Bark  Prince  Alexander,  8  Benedict  209  ;  Fairfield  v.  County  of 
Gallatin,  100  U.  S.,  47,  51,  52  ; 

That  the  grant  of  lands  to  the  Territory  of  Minnesota  and  by 
the  Territory  to  the  Transit  R.  R.  Co.,  were  grants  inpresenti  is 
now  well  settled.  Schuleriberg  v.  Harriman,  21  Wal.,  60,  62  ; 
Lawrence  R.  Co.  v.  U,  S.,  92  U.  S.,  739,  741,  742,  748,  749  ; 
9  Opinion  of  Attorney  General,  254-5  \  French  v.  Fegarvy  93 
U.  &,  169, 170  ;  Cent.  Pdd.  A  <tf.  Djer,  1  Sawyer  642,  651  j 
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The  appellant  not  having  brought  up  the  evidence  on  which 
the  Court  below,  found  the  facts,  and  decided  the  case,  all  pre- 
sumptions not  absolutely  unreasonable  are  against  the  appellant, 
and  in  favor  of  the  respondent.  Veile  v.  T.  cfc*  Ji.  li,  Co.,  20  N. 
Y.  184,  18G  ;  People  v.  Whitney,  53  CaL,  420,  421  ;  Grant  v. 
Jfor*e,  22  X.  Y.,  323,  324  ;  Brant  v.  Tamer,  47  X.  Y.,  06  ;  Acker 
v.  Carver,  23  Minn.,  507,  508  ;  City  of  Allegheny  v.  Nelnon,  25 
Pa.  St.  It.,  332. 


Kidder,  J. — This  suit  was  brought  to  enjoin  the  enforcement 
of  taxes  against  certain  lands  owned  by  the  plaintiff,  and  which  are 
part  of  the  land  grant  made  by  the  United  States  to  the  Territory 
of  Minnesota  to  the  Transit  Railroad  Company,  to  whose  rights 
the  plaintiff  claims  to  have  succeeded.  The  plaintiff  claims  that 
these  lands  are  exempt  from  taxation  until  it  sells  or  contracts  to 
sell  tliem.     This  the  defendants  deny. 

The  facts  on  which  the  decision  of  this  question  depends  are 
fully  stated  in  the  findings  of  the  Court  below,  the  case  having 
been  tried  by  the  Court  without  a  jury.  The  correctness  of  these 
findings  of  facts  is  not  questioned  by  either  party.  Indeed,  the 
attorneys  for  all  the  parties  have  expressly  agreed  to  their  correct- 
ness.    The  question  is,  therefore,  one  of  law,  pure  and  simple. 

The  material  facts  found  and  admitted  may  be  thus  briefly 
stated  :  The  Transit  Railroad  Company,  a  corporation  created  by 
the  laws  of  the  Territory  of  Minnesota,  was  authorized  to  construct 
and  operate  a  line  of  railroad  from  Winona,  in  said  Territory, 
westerly  by  way  of  St.  Peter  to  a  point  on  the  Big  Sioux  River 
south  of  the  45th  parallel  of  W.  latitude — all  of  which  line  was 
within  the  Territory  of  Minnesota. 

By  an  Act  of  Congress  approved  March  3d,  1857,  the  United' 
States  granted  to  the  Territory  of  Minnesota  for  the  purpose  of 
aiding  in  building  said  line  of  road  every  alternate  section  of  land, 
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S, 

designated  by  odd  numbers,  for  six  sections  in  width  on  each  side 
of  the  line  of  road,  with  the  right  to  receive  indemnity,  &c. 

By  an  Act  of  its  Legislature  approved  May  22d,  1857,  the 
Territory  of  Minnesota  granted  to  the  said  Transit  Railroad  Com- 
pany, subject  to  the  conditions  in  the  act  expressed,  all  the 
interest  and  estate  present  and  prospective,  of  the  Territory  or 
future  State  in  and  to  any  and  all  of  said  lands  ;  and  by  the  said 
Act,  it  was,  for  the  consideration  and  on  the  conditions  therein  ex- 
pressed, provided  and  enacted,  that  the  lands  thereby  granted  were, 
and  should  be  exempt  from  taxation  until  conveyed  by  the  said 
Company.  The  Transit  Eailroad  Company  relying  upon  the  grant 
to  it,  accepted  the  Act  and  entered  upon  the  building  of  the  line 
of  road.  The  Transit  Eailroad  Company  was  one  of  the  "land 
grant  railroads"  of  the  State  of  Minnesota,  and  as  such  received 
from  the  State  a  loan  of  five  hundred  thousand  dollars,  to  secure* 
which  it  issued  to  the  State  of  Minnesota  its  first  mortgage  bonds 
to  the  amount  of  the  debt,  and  granted,  bargained,  sold,  trans- 
ferred and  assigned  to  certain  trustees  to  be  by  them  held  in  trust, 
the  entire  railroad  built  or  to  be  built,  and  "  all  right,  property, 
"  privileges,  franchises  and  immunities  of  said  Transit  Eailroad 
"  Company  of  every  nature  and  kind  whatever  which  were  then 
"  owned  by  the  said  Company,  or  which  should  thereafter  be 
u  acquired  or  owned  by  it,  and  all  right,  title,  interest  or  claim 
"  either  legal  or  equitable,  which  the  said  Company  had  or  which 
"  it  should  afterwards  acquire  in  or  to  any  lands  under  the  afore- 
"  said  Act  of  Congress  or  under  any  of  the  Acts  of  the  Territory 
"  of  Minnesota  above  referred  to  ;  and  authorized  the  said  trus- 
"  tees,  in  case  the  said  Transit  Eailroad  Company  should  fail  to 
"  p&y  the  principal  or  interest  as  the  same  became  payable,  to 
u  enter  upon  and  take  possession  of  all  and  singular  the  rights 
u  and  interests,  property,  privileges,  franchises  and  immunities 
"  granted  in  trust  as  aforesaid,  and  to  sell  and  dispose  of  the  same 
11  for  the  payment  Of  thfe   daid  principal  and  interferit>  as  in  &id  • 
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"  trust  deed  provided  ;  and  to  make,  execute  and  deliver  to  the 
"  purchasers  a  good  and  sufficient  deed  of  conveyance  of  the  same. 
"  And,  in  case  of  neglect  or  refusal  of  said  trustees  to  enter  upon 
"  and  take  possession  of,  and  foreclose  said  trust  deed,  then  the 
"  Governor  of  the  State  of  Minnesota,  was  in  and  by  said  trust 
"  deed,  authorized  to  make  or  cause  to  be  made  such  sale  and 
"  foreclosure   for   the   purpose  aforesaid. " 

The  Transit  Company  having  made  default,  and  the  trustees 
having  neglected  and  refused  to  foreclose,  the  Governor  of  the 
State  of  Minnesota,  on  the  23d  day  of  June,  A.  D.  1860,  after  hav- 
ing given  due  and  legal  notice,  caused  to  be  sold,  at  public  auction, 
and  did  bid  in  and  purchase,  for,  and  in  the  name  of  the 
State,  "all  the  property,  rights,  privileges,  franchises 
and  immunities  pledged  in  said  deed  of  trust;"  and 
did,  on  the  16th  day  of  October,  1860,  transfer  and  convey 
the  same  to  the  State  of  Minnesota  ;  *  *  and  the  State  thereupon 
claimed  and  intended  and  assumed  to  hold  the  same  without 
merger  or  extinguishment.  And,  on  the  10th  day  of  March,  A. 
D.  1862,  the  State  by  an  Act  of  its  Legislature  granted,  trans- 
ferred and  conveyed  to  William  Lamb  and  others,  as  a  Board  of 
directors  of  the  Winona  &  St.  Peter  Railroad  Qompany,  "  all  the 
property,  interest,  corporate  rights,  privileges  and  franchises  of 
or  which  before  had  belonged  to,  the  said  Transit  Railroad 
Company. " 

u  The  plaintiff  has  and  prior  to  the  assessment  of  the  taxes 
referred  to  had,  surveyed,  located,  constructed  and  completed,  and 
did,  within  the  times  and  in  the  manner  specified  and  required  by 
the  laws  of  the  Territory  and  State  of  Minnesota  and  the  United 
States  aforesaid,  survey,  locate,  construct  and  complete  a  line  of 
railroad  from  Winona  westerly  on  fehe  most  feasible  route  by  way 
of  St.  Peter,  to  the  Big  Sioux  River  south  of  the  45th  parallel  of 
north  latitude,  and  has,  in  all  respects  complied  with  the  several 
acts  of  Congress  and  of  the  State  and  Territory  of  Minnesota  in 
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respect  to  building  of  said  railroad  from  "Winona  westerly  via  St. 
Peter  to  the  Big  Sioux  Riyer  and  has,  in  all  respects,  complied 
with  and  conformed  to  the  provisions,  conditions,  and  require- 
ments of  the  several  acts  of  Congress  granting  lands  to  aid  in  the 
building  of  such  road." 

The  Governor  of  the  State  in  pursuance  of  the  laws  of  the 
Territory  and  State,  has  conveyed  the  land  in  question,  to  the 
plaintiff  (which  are  part  of  the  lands  granted  as  aforesaid),  and 
the  plaintiff  has  not  sold  or  contracted  to  sell  them. 

The  defendants,  claiming  the  right  under  a  law  of  the  Territory 
of  Dakota,  have  attempted  to  tax  and  are  about  to  sell  for 
delinquent  taxes  these  lands. 

From  these  facts  two  questions  arise:  1.  Was  it  within  the 
power  of  the  Legislature  of  the  Territory  of  Minnesota  to  exempt, 
these  lands  from  taxation,  until  they  should  be  sold  and  conveyed 
by  the  Railroad  Company,  and,  if  it  had  such  power,  did  it  exercise 
it? 

2.  If  it  had  that  power  and  did  exercise  it,  did  the  plaintiff 
succeed  to  this  privilege  or  immunity  of  exemption  from  taxation? 

I  think  that  both  of  these  questions  must  be  answered  in  the 
affirmative,  for  reasons  which  I  shall  briefly  state  : 

As  to  the  power  of  the  Territory  of  Minnesota  to  grant  such 
privileges  and  to  bind  itself  and  its  successors  by  its  contract  to 
that  effect,  the  question  is  not  new.  The  following  cases  are 
directly  in  point  in  favor  of  the  existence  of  such  power  :  St. 
Paul  <&  Pacific  Railroad  Co.  v.  Parcher,  14  Minn.,  297;  State 
v.  W.  <&  St.  P.  R.  Co.,  21  Minn.,  315;  State  v.  Trustees,  <&tc, 
21  Minn.,  344. 

These  are  adjudications  under  the  very  acts  of  the  Legislature  of 
the  Territory  and  State  of  Minnesota  here  to  be  considered.  On 
principle  it  is  difficult  to  see  how  any  other  conclusion  could  be 
arrived  at.  The  United  States  had  the  sole  power  of  legislating 
over  or  for  the  Territory  of  Minnesota,  and  it  could  and  did 
delegate  that  power  to  the  Territorial  Legislature. 
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By  the  organic  act  of  the  Territory,  it  was  provided  as  follows  : 

"  Sec.  4.  That  the  Legislative  pow^r  and  authority  of  said 
"  Territory  shall  be  vested  in  the  Governor  and  a  Legislative 
"  Assembly.     *     *     *  ^ 

"  Sec.  6.  And  be  it  further  enacted:  That  the  Legislative 
"  power  of  the  Territory  shall  extend  to  all  rightful  subjects  of 
"  Legislation,  consistent  with  the  Constitution  of  the  United 
"  States  and  the  provisions  of  this  act  ;  but  no  law  shall  be  passed 
"  interfering  with  the  primary  disposal  of  the  soil  ;  no  tax  shall 
"  be  imposed  upon  the  property  of  the  United  States  ;  nor  shall 
"  the  lands  or  other  property  of  non-residents  be  taxed  higher  than 
"  the  lands  or  other  property  of  residents.  All  the  laws  passed  by 
"  the  Legislative  Assembly  and  Governor  shall  be  submitted  to 
"  the  Congress  of  the  United  States,  and  if  disapproved  shall  be 
"  null  and  of  no  effect  :  9  U.  S.  Stats,  at  large,  404." 

Here  is  the  most  ample  grant  of  legislative  power.  It  includes 
all  the  legislative  power,  and  extends  to  all  rightful  subjects  of 
legislation.  The  only  limitation  is  that  the  Congress  of  the  U.  S. 
might  disapprove  of  any  law,  in  which  case  it  should  be  null  and 
void.  Not  only  is  the  grant  of  legislative  power  unlimited,  but 
this  proviso  implies  that,  when  Congress  did  not  disapprove,  it 
approved  and  affirmed  the  laws  of  the  Territory. 

This  is  the  letter  and  spirit  of  this  Statute,  and  it  is  in  accord- 
ance with  the  understanding  of  the  bar  and  the  bench  for  over  a 
quarter  of  a  century;  and  millions — yes,  many  millions — of 
dollars  have  been  invested  in  the  State  of  Minnesota  on  the  faith 
and  belief  that  the  Territorial  legislature  *  possessed  such  power, 
and  we  have  yet  to  learn  that  in  a  single  case  the  power  has  le3n 
ever  questioned. 

The  Legislature  of  the  Territory  of  Minnesota  having  had  un- 
limited legislative  power,  subject  only  to  the  disapproval  and  veto 
of  its  acts  by  Congress,  it  is  no  longer  an  open  or  debatable  ques- 
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tion,  that  it  could  grant  such  privileges,  franchises  and  immunities 
as  the  plaintiff  claims,  and  having  enacted  such  a  law  it  became  a 
contract  inviolable  and  irrepealable  by  any  subsequent  legislature: 
Dams  v.  Gray,  16  Wall.,  249. 

In  Humphreys  v.  Pegues,  16  Wall.,  249,  the  Supreme  Court  of 
the  U.  8.  employs  this  language  : 

"  Another  question  is  raised,  to-wit  :  That  a  legislature  does 
"  not  possess  the  power  to  grant  to  a  corporation  a  perpetual  im- 
"  munity  from  taxation.  It  is  said  that  the  power  of  taxation  is 
"  among  the  higher  powers  of  a  sovereign  state  ;  that  its  exercise 
"  is  a  political  necessity,  without  which  the  state  must  cease  to 
"  exist,  and  that  it  is  not  competent  for  one  legislature,  by  binding 
"  its  successors  to  compass  the  death  of  the  State.  It  is  too  late 
"  to  raise  this  question  in  this  Court.  It  has  been  held  that  the 
"  Legislature  has  the  power  to  bind  the  State  in  relinquishing  its 
"  power  to  tax  a  corporation.  It  has  been  held  that  such  a  provi- 
"  sion  in  the  charter  of  an  incorporation  constitutes  a  contract 
"  which  the  State  may  not  subsequently  impair.  These  doctrines 
"  have  been  reiterated  and  reaffirmed  so  recently  as  the  year  1871, 
"  in  an  opinion  delivered  by  Mr.  Justice  Davis  in  the  case  of  The 
"  Wihrdngton  Railroad  v.  Read.  They  must  be  considered  as 
"  settled  in  this  Court.  "  Wilmington  R.  Co.  v.  Ready  13  Wall., 
264;  State  Bank  v.  Knoop,  16  How.,  369,  380,  382,  387,  390; 
Pac.  R.  Co.  v.  Maguire,  20  Wall.,  36. 

Authorities  might  be  multiplied  to  the  effect  that  such  a  law  is 
a  legitimate  act  of  legislation;  that  it  is  not  only  a  law  but  a 
contract  whose  inviolability  is  guaranteed  by  the  Constitution  of  the 
United  States. 

But  it  is  argued  that  although  the  Territory  of  Minnesota  had 
the  power  as  against  itself  and  the  State  of  Minnesota  to  exempt 
these  lands  from  taxation,  it  had  not  the  power  as  against  the 
United  States  or  the  Territory  of  Dakota,  That  as  soon  as  the 
Territory  of  Dakota  was  formed  it  had  the  right  and  power  to  tax 
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these  lands — the  prior  contract  of  the  Territory  of  Minnesota  to 
the  contrary  notwithstanding. 

As  to  the  United  States  we  have  seen  that  it  conferred  on  the 
Territory  of  Minnesota  the  power  to  enact  such  a  law  subject 
only  to  the  veto  of  Congress  and  that  Congress  by  not  disapprov- 
ing, impliedly  sanctioned  this  very  act.  There  is  no  basis,  there- 
fore, for  the  suggestion  that  the  Territory  of  Minnesota,  in  this 
respect,  attempted  or  did  any  thing  which  was  unauthorized  or 
disapproved  by  or  hostile  to  the  United  States. 

It  is  not  to  be  lightly  supposed  that,  after  a  contract  like  this 
has  been  by  the  permission  and  authority  of  the  United  States 
entered  into,  and  after  it  has  been  fulfilled  to  the  letter  on  the  part 
of  the  Transit  Railroad  Company  and  its  successors  and  assigns,  the 
United  States  would  deliberately  repudiate  it  or  impair  its  obliga- 
tion. And  it  gives  me  pleasure  to  add  that  there  is  not  a  word 
or  indication  in  any  act  or  law  of  the  U.  S.  which  has  been  called 
to  our  attention  to  justify  an  intimation  or  suspicion  that  it  has 
been  guilty  of  such  bad  faith. 

As  to  the  Territory  of  Dakota,  the  contention  is  that  the  clause 
of  the  constitution  of  the  U.  S.  which  forbids  a  State  to  pass  any 
law  impairing  the  obligation  of  contracts — is  not  applicable  to  a 
Territory.  But  this  being  conceded  the  defendant's  position  is 
not  strengthened  thereby  ;  for  by  its  organic  Act,  the  Territory 
of  Dakota  is  expressly  inhibited  from  passing  "any  law  impair- 
ing the  rights  of  private  property"  Rev.  Statutes  U.  S.  Sec. 
1925.  This,  as  to  the  Territory,  is  the  equivalent  of  what  the 
contract  clause  of  the  Constitution  of  the  U.  S.  above  referred  to, 
is  to  the  States.  That  contract  rights  are  property  will  not  be 
denied. 

Nor  is  it  true,  that,  because  the  Territory  of  Minnesota  was 
divided,  that  the  contracts  right  of  the  plaintiff,  in  that  part  of 
it  which  has   become   incorporated   into   Dakota,   are  affected  or 
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forfeited.  The  new  sovereign  in  such  cases  succeeds  subject  to 
all  property  rights  before  vested.  If  this  were  not  true,  then  if 
the  State  of  Minnesota  should  be  again  divided,  or  if  any 
State  should  be  divided,  the  rights  of  private  parties  might  be 
thus  destroyed.  The  palpable  injustice  of  such  a  proposition 
shocks  the  moral  sense.  But  it  can  hardly  be  necessary  to  further 
discuss  these  phases  of  the  case.  Property  rights  are  not  in  this 
country  held  by  so  uncertain  a  tenure.  As  we  have  above  seen 
the  Constitution  of  the  U.  S.  and  the  organic  Act  of  the  Terri- 
tory of  Dakota,  expressly  forbid  and  make  impossible  such 
confiscation. 

But  it  does  not  seem  to  me  that  the  Territory  of  Dakota  has 
attempted  or  intended  to  violate  or  divest  any  vested  rights.  The 
law  by  which  it  is  claimed  these  taxes  are  authorized  is  the  gen- 
eral revenue  law  of  the  Territory,  in  the  enactment  of  which 
such  cases  as  this  were  not  considered  any  more  than  were  gov- 
ernment bonds  or  other  exempt   property  held  by  private  parties. 

It  is  not  claimed  by  the  plaintiff's  attorney  and  certainly  it  can  • 
not  be  allowed  that  the  laws  of  the  Territory  or  State  of  Minnesota 
can  have  any  extra  territorial  effect  or  operation.  When  the  law 
•  of  1857  which  exempted  these  lands  from  taxation  was  enacted, 
the  portion  of  the  Territory  of  Dakota  in  which  these  lands  lie 
was  represented  in  that  legislature.  It  was  then  a  part  of  the 
Territory  of  Minnesota. 

That  it  was  intended  by  that  act  on  the  conditions  and  for  the 
consideration  therein  expressed  to  exempt  these  very  lands  is 
clear.  The  language  of  the  Act  will  admit  of  no  other  construc- 
tion. It  is  as  follows:  "Sec.  2.  For  the  purpose  of  aiding  in  the 
"  construction  of  the  railroad,  which  .  by  this  act  the  Transit  Eail- 
"  road  Company  is  authorized  to  construct,  all  the  interest  and 
"  estate  present  and  prospective  of  this  Territory  and  future 
"  State  in  and  to  any  and  all  of  the  lands  granted  by  the  govern- 
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"  ment  of  the  U.  S.  to  the  Territory  of  Minnesota  for  the  purpose* 
"  of  aiding  in  the  construction  of  a  railroad  *  *  *  together 
"  with  all  and  singular  the  rights,  privileges  and  immunities 
"  conferred  or  intended  to  be  conferred  upon  said  road  by  said 
"  Act  of  Congress,  are  hereby  granted  to  and  vested  in  said  Transit 
"  Railroad  Company.  *  *  *  Sec.  4.  The  said  lands  so  granted 
u  shall  be  and  are  exempted  from  all  taxation."  etc. 

And  as  said  by  the  Supreme  Court  of  the  IT.  S.  in  a  like  case: 
"  If  the  contract  is  plain  and  unambiguous  and  the  meaning  of 
"  the  parties  to  it  can  be  clearly  ascertained,  it  is  the  duty  of  the 
"  Court  to  give  effect  to  it  the  same  as  if  it  were  a  contract  between 
"  private  persons  without  regard  to*  its  supposed  injurious  effects 
"  upon  the  public  interests."  Pacific  R.  Co.,  v.  Maguire  20 
Wall.,  43. 

And  it  may  be  added  that  the  consideration  paid  by  the  Railroad 
Co.,  for  this  immunity  was  ample,  and  as  it  is  conceded  by  the 
pleadings,  has  been  fully  paid  and  performed  according  to  agree- 
ment. A  railroad  was  thus  secured^  at  a  great  expense,  in  advance 
of  settlement,  into  this  country.  And  there  is  not  one  word  of 
evidence  in  the  case,  or  a  fact  found  or  admitted  to  indicate  that 
the  conduct  of  the  railroad  company,  in  this  affair  has  not  been 
characterized  by  good  faith. 

The  grant  of  these  lands  by  the  U.  S.  to  the  Territory  of  Minne- 
sota was  in  presenti — it  operated  to  vest  an  immediate  title  in 
the  Territory;  Schulenberg  v.  Harrimcm,  21  Wall.,  60,  62; 
Zawrence  dk  L.  R.  Co.  v.  U.  S.,  92,  U.  S.,  741,  742,  748,  749; 
Grvrmellv.  Railroad  Co.,  103  U.  S.,  739,  742;  9  Opinion  of 
Attorneys  General,  254-5;  Newhall  v.  Sanger,  92  U.  S.,  761-2-3; 
Cent.  Pac.  R.  Co.  v.  Dyer,  1  Sawyer,  642,  651-2;  Mo.  K.  <&  T. 
R.  Co.  v.  Kan.  Pac.  R.  Co.,  97  U.  S.,  491. 

And  the  Territory  had  the  right  to  appropriate  them  for  the 
purjfttifeB  exjto^&ycT  in  the  Act  of  Congress.     It  did  ntft  attempt  to 
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dispose  of  them  or  grant  them  for  any  other  purpose.  On  the 
contrary,  the  proviso  in  Section  2,  of  the  Act  of  the  Territorial 
Legislature  of  May  22,  1857,  granting  the  lands  to  the  Transit 
Railroad  Company  is  in  these  words:  "Provided  that  the  said 
"  lands  shall  be  exclusively  applied  to  and  used  by  the  said  Transit 
u  Railroad  Company  in  the  construction  of  said  railroad  from 
"  Winona  via  St.  Peter  to  a  point  on  the  Big  Sioux  river  south  of 
"  the  45th  parallel  of  north  latitude,  and  shall  be  disposed  of  only 
"  in  the  manner  prescribed  in  said  Act  of  Congress,  approved 
"  March  3,  1857,  and  shall  be  applied  to  no  other  purpose  what- 
"  soever. " 

It  may  be  admitted  that  it  was  not  competent  for  the  State  to 
grant  those  lands  to  the  Transit  Railroad  Co.,  absolutely  and 
without  reference  to  the  performance  of  those  acts  which  were 
made  by  the  Act  of  Congress  a  condition  precedent  to  such  right 
of  disposition. 

As  we  have  seen,  no  such  thing  was  attempted.  If  the  Act  of 
the  Territorial  Legislature  did  not  operate  as  an  unconditional 
grant,  it  was  at  least  a  valid  contract  with  the  Railroad  Company 
that  it  might  earn  the  lands.  As  such  it  was  in  strict  accordance 
with  the  Act  of  Congress  and  in  pursuance  of  its  provisions  and 
in  furtherance  of  its  policy. 

This  is  the  nery  course  which  has  been  generally — I  believe  uni- 
formly— pursued  in  all  such  cases,  not  only  in  Minnesota,  but  in 
the  several  western  states,  to  which  such  grants  have  been  made, 
as  the  statute  laws  and  the  reports  of  their  courts  show. 

The  legality  and  propriety  of  such  a  practice  is  recognized  by 
the  decisions  of  every  western  state,  as  it  is  also  in  the  last  case 
cited  from  Supreme  Court  U.  S.  {O-rinnell  v.  Railroad  Co.,  103 
U.  S.,  742.)  The  cases  cited  by  the  defendant's  counsel,  and 
which,  it  is  claimed,  held  a  contrary  doctrine,  are  not  in  point. 
They  merely  hold  that  the  State  or  Territory  to  which  the  grant  is 
Vbu  in— 3 
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made  cannot  transfer  the  lands  except  subject  to  the   conditions 
and  limitations  imposed  by  Congress;  which  is  admitted. 

In  the  cases  cited  by  defendant's  counsel,  the  attempt  was  made 
to  dispose  of  the  l.inds  without  the  building  of  a  single  mile  of 
road.  In  other  words,  it  was  attempted  to  dispose  of  the  lands 
in  violation  of  both  the  letter  and  spirit  of  the  law.  It  was  held 
that  this  could  not  be  done  :  Schuleriherg  v.  Harriman,  21  Wall., 
59;  Railroad  Co.  v.  Carroll  County,  41  Iowa,  153,  162,  163. 
But  it  certainly  does  not  follow  that  it  is  not  competent  for  the 
legislature  to  make  a  binding  contract  with  any  person  or  com- 
pany to  comply  with  and  fulfill  the  objects  and  purposes  of  the 
land  grant  acts.  It  is  not  expected  in  such  cases,  nor  would  it 
be  desirable,  that  the  State  or  Territories  to  which  such  grants  are 
made  should  themselves  build  the  roads,  and  as  the  lands  can  be 
used  only  to  aid  in  building  the  road,  it  must  be  competent  for 
such  State  or  Territory  to  contract  with  some  corporation  or  person 
to  do  the  work.  And  of  course  if  it  has  the  power  to  do  this  it 
has  the  power  to  make  a  binding  contract  that,  on  the  performance 
of  the  conditions  specified,  the  Railroad  Company  shall  become 
entitled  to  the  bounty  of  Congress;  and  such  other  conditions 
as  may  be  agreed  upon. 

This  being  so,  these  lands  were  clearly  exempt  from  taxation 
while  they  were  owned  by  the  Transit  Railroad  Company.  We 
are  led,  therefore,  to  the  consideration  of  the  second  question  in 
the  case,  namely:  Did  this  plaintiff  succeed  to  the  immunity  from 
taxation  possessed  by  the  Transit  Company? 

This  is  denied  by  the  defendant's  counsel.  But  after  a  most 
careful  consideration  of  his  very  able  argument,  I  am  not  able  to 
assent  to  his  conclusions. 

It  cannot  be  questioned  but  that  it  is  within  the  power  of  a 
State  or  Territory  (in  the  absence  of  any  limitation  of  its  power) 
by  which  a  railroad  corporation  is   created,   to   authorize   and 
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empower  such  corporation  to  mortgage  its  property,  franchises 
and  immunities  of  every  nature  and  kind.  •  This  is  elementary 
law  and  the  authorities  above  cited  clearly  declare  it.  Indeed,  we 
believe  it  is  not  denied  by  the  defendant's  counsel  that  the  Tran- 
sit Railroad  Company  had  such  power. 

Hence  we  have  this  state  of  facts:  The  trust  deed  or  mortgage 
made  by  a  party  (which  owned  the  property)  conveyed  in  trust  "all 
"the  rights ,  property ,  privileges,  franchises  and  immtmities  of  the 
"  Transit  Railroad  of  every  nature  and  kind  whatever  which  were 
"  then  owned  by  the  said  Company,  or  which  should  thereafter  be 
" acquired  or  owned  by  it,"  *  *  and  authorized  the  trustees 
therein  named  in  case  the  Transit  Railroad  Company  should  fail 
to  pay  the  principal  or  interest  of  said  State  bonds  or  of  said  first 
mortgage  bonds,  *  *  "to  enter  upon  and  take  possession  of  all 
**and  singular  the  rights  and  interests,  property,  privileges,  fran- 
chises and  immunities  granted  in  trust  as  aforesaid,  and  io  sell 
"and  dispose  of  the  same"  etc. 

The  default  which  justified  the  foreclosure,  and  the  legality  of 
the  foreclosure  are  not  questioned.  And  it  is  admitted  that  the 
Governor  who  acted  instead  of  the  trustees  named  in  the  mort- 
gage or  deed  of  trust  (as  he  was  by  law  authorized  to  do)  did  in 
fact,  bid  in  and  transfer  to  the  State  "all  the  property,  rights, 
privileges,  franchises  ami  immunities  pledged  in  said  deed  of 
trust;"  and  that  the  State  subsequently  conveyed  to  this  plaintiff 
"  all  the  property  interests,  corporate  rigJvts,  privileges,  andfran- 
"  chises  of  or  which  before  had  belonged  to  or  were  owned  by  the 
"  Transit  Railroad  Company" 

And  all  this  was  done  while  a  law  was  in  force  which  expressly 
provided  that  the  purchaser  at  such  sale  should  succeed  to  and 
"  acquire  thereby  and  shall  exercise  and  enjoy  thereafter  all  the 
"  same  rights,  privileges,  grants,  franchises,  immunities  and  ad- 
"  vantages  in  and  by  said  mortgage  and  trust   deed   enumerated 
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"  and  conveyed,  which  belonged  to  and  were  enjoyed  by  the  com- 
"  pany  making  snch  deed  or  mortgage,  *  *  as  fully  and 
"  absolutely  in  all  respects  as  the  corporators,  shareholders,  officers 
"  and  agents  of  such  company  might,  or  could  have  done  thereto- 
"fore  had  Ho  such  sale  or  foreclosure  taken  place" 

Here  is  a  clear  an<J  apparently  perfect  chain  of  title  from  the 
owner  to  this  plaintiff.  It  was  not  on  the  argument  questioned, 
but  that  a  grantee  or  purchaser,  at  a  mortgage  or  execution  sale 
of  u  all  the  property,  privileges  franchises  and  immunities,"  or 
of  "all  the  property,  franchises  and  privileges  "  of  such  a  corpora- 
tion obtains  and  succeeds  to  the  privilege  or  immunity  of  exemp- 
tion from  taxation  which  the .  grantor,  mortgagor  or  execution 
debtor  may  have  possessed. 

And,  if  this  was  not  admitted,  the  proposition  is  no  longer  open 
to  question  or  doubt.  See,  Q.  cfe  N.  R.  Co.  v.  Gaines,  3  Fed. 
Rep.,  266;  Humphreys  v.  Pegues,  16  Wall.,  244;  St.  Paul  & 
Pac.  R.  Co.,  v.  Parcher,  14  Minn.,  297;  State  v.  W.  &  St.  P. 
R.  Co.,  21  Minn.,  315;  State  v.  Trustees,  21  Minn.,  344. 

Though  in  each  of  the  following  cases  the  exemption  from 
taxation  was  denied,  it  is  conceded  that,  if  the  language  which  is 
used  in  this  case  had  been  used  in  those  the  purchaser,  at  mort- 
gage or  execution  sale,  would  have  taken  and  acquired  the 
privilege  or  immunity  of  exemption  from  taxation.  Margan 
v.  Louisiana,  93  U.  S.;  217,  224;  Railroad  Co.  v.  Gaines,  97  U. 
S.,  697,  711,  712;  Railroad  Co.,  v.  Hamblen,  102  U.  S.,  273; 
Railroad  Co  ,  v.  Commissioners,  103  U.  S.,  1;  Wihon  v.  Gaines, 
103  U.  S.,  417. 

But  defendant's  counsel  claims — and  I  believe  this  is  the  point 
principally  relied  on  —that  though  the  Transit  Co.,  may  have 
mortgaged  all  its  property,  franchises,  privileges  and  immunities 
including  the  privilege  of  exemption  from  taxation,  and  though 
that  mortgage  may  have  been  legally  foreclosed  and  all  the  rights, 
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property,  privileges,  franchises  and  immunities  bid  in  by  the 
Governor  and  by  him  transferred  to  the  State,  yet  that  the  im- 
munity from  taxation  became  extinguished  or  merged  when 
transferred  to  the  state.  Of  course  it  is  familiar  law  that  when 
the  lesser  estate  and  the  greater,  or  the  equitable  and  legal  estate 
meet  in  the  same  party,  the  general  rule  is  that  the  equitable 
estate  merges  in  the  legal,  or  the  lesser  in  the  greater.  But  the 
question  of  merger  is  one  purely  of  intention,  declared  or  pre- 
sumed ;  and  it  is  competent  for  the  person  in  whom  such  -estates 
meet  to  prevent  such  merger,  and  hold,  without  merger  or  extin- 
guishment, the  lesser  or  equitable  estate.  Davis  v.  Pierce,  10 
Minn.,  378  ;  Horton  v.  Moffitt,  14  Minn.,  293  ;  Railroad  Co., 
v.  Parcher,  14  Minn.,  303,  304. 

This  rule  is  well  illustrated  by  the  case  of  a  person  who  acquires 
by  assignment,  or  otherwise,  a  mortgage  on  real  property,  while 
he  owns  the  fee. 

Ordinarily,  in  such  case,  the  mortgage  interest  would  become 
merged  in  the  fee,  and  extinguished.  But  to  this  rule  the  excep- 
tions are  numerous  and  well  understood  by  every  lawyer.  In  such 
case,  the  mortgage  interest  may  be,  at  the  option  of  the  owner  of 
the  mortgage,  held  without  merger  or  extinguishment.  And, 
when  it  is  for  his  interest  to  hold  it  separate,  the  presumption,  in 
the  absence  of  evidence  to  the  contrary  will  be  that  he  so  intended. 
See  authorities  last  above  cited.  It  may  be  argued  that  it  is 
absurd  to  hold  that  a  man  has  a  valid  mortgage  of  his  own  land. 

This  is  technically  true.  But  the  law  does  not  favor  hair  split- 
ting quibbles  ;  but  rather  seeks  to  subserve  the  ends  of  justice 
and  to  effectuate  the  intention  of  the  parties.  This  is  especially 
true,  when  a  state  is  a  party  or  the  act  of  a  legislature  is  to  be 
interpreted,  in  which  case  all  merely  technical  rules  must  yield 
to  the  legislative  will.  It  must  be  borne  in  mind  in  such  cases 
that  the  legislative  acts  are  laws  as  well  as  contracts,  and  that  the 
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intent  must  not  be  defeated  by  applying  the  technical  rules  of 
the  common  law.  Mo.  R.  Co.,  v.  Kan.  Pac.  R.  Co.,  97  IT.  S., 
497  ;   Schulenberg  v.  Harriman,  21  Wal.,  62. 

As  said  by  the  Supreme  Court  of  the  IT.  S.,  in  the  case  above 
cited  (97  IT.  S.,  497).  "  The  rules  of  the  common  law  must  yield 
in  this  as  in  all  other  cases,  to  the  legislative  will." 

It  is  admitted  by  the  pleadings  in  this  case  and  found  as  a  fact, 
that  the  state  of  Minnesota  intended  to  hold  and  regrant,  without 
merger  or  extinguishment  all  the  lands,  property,  franchises, 
privileges  and  immunities  which  the  Transit  Railroad  Company 
owned  or  possessed,  and,  in  my  judgment,  according  to  the  rule 
laid  down  by  the  Supreme  Court  above,  this  intention  must  prevail 
in  this  case.  See  Railroad  Co.  v.  Parcher,  14  Minn.,  303,  304, 
329,  330;  which  is  an  adjudication  on  this  very  question.  See 
also,  '"State  v.   W.   &  St.  P.  R.   Co.,  21  Minn.,  315. 

Nor  have  I  been  impressed  by  the  force  of  the  argument  of 
defendant's  counsel  that  because  the  state  of  Minnesota  is  the 
creator  and  grantor  of  the  franchises,  immunities  and  privileges 
which  it  acquired  and  assumed  to  regrant  as  aforesaid,  it  can  not 
hold  them  without  merger  as  a  natural  person  might. 

The  answer  to  this  seems  plain.  Not  only,  as  before  said  the 
will  of  the  legislature  in  such  cases,  as  in  all  cases  must  prevail ; 
but,  when  a  state  descends  from  the  plane  of  its  sovereignty  and 
contracts  with  private  persons,  it  is  regarded  pro  hoc  vice  as  a 
private  person  itself,  and  is  as  to  that  transaction  to  be  so  treated 
and  considered.  Dams  v.  Gray,  16  Wal.,  232  ;  Curran  v. 
Arkansas,  15  How.,  308,  309  ;  St.  Paul  <&  Pac.  R.  Co.,  v. 
Parcher,  14  Minn.,  303,  304,  329  330  ;  U.  S.  Bank  v.  Planter's 
Bank,  9  Wheat.,  906,  907. 

Besides,  as  to  the  franchises,  immunities,  etc.,  pertaining  to 
that  part  of  the  lands  in  this  Territory,  the  doctrine  of  merger 
which  was  argued  and    decided     in  the  cases  in  Minnesota,  is 
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wholly  inapplicable.  When  the  Governor  of  Minnesota  pur- 
chased these  lands,  the  territory  of  Dakota  had  ceased  to  be  a 
part  of  Minnesota.  Within  the  territory  of  Dakota,  Minnesota 
had  no  rights  or  power,  more  than  any  other  artificial  person. 

It  could  purchase  and  hold  property  there,  not  as  sovereign, 
but  as  a  private  person,  subject  to  all  the  duties,  liabilities  and 
taxes  imposed  on  private  persons.  In  the  absence  of  any  law  or 
depression  of  intention  to  the  contrary,  it  might  be  said  as  to 
lends  within  the  state  of  Minnesota,  as  said  by  the  Supreme 
Court  U.  S.  in  a  case  hereafter  cited.  "  When  the  state  became 
"  the  purchaser,  the  immunity  ceased  ;  the  property  stood  in  its 
"  hands  precisely  the  same  as  any  other  unincumbered  property 
"  of  the  state,  exempt  from  taxation,  not  by  virtue  of  any 
"  previous  stipulation  with  the  company,  but  as  all  property  in 
"  the  state  is  thus  exempt."    Trash  v.  Maguvre,  18  Wal.,  404. 

But,  when  the  state  of  Minnesota'  purchased  or  acquired  lands 
in  the  territory  of  Dakota,  it  took  and  held  them  as  a  private  j/ 
party  and  subject  to  taxation  as  the  lands  of  any  private  party. 
If  these  lands  are  or  have  been  exempt,  at  any  time,  from  taxa- 
tion in  Dakota,  it  is  because  of  the  immunity  granted  and 
guaranteed  by  the  Act  of  the  territory  of  Minnesota,  of  1857, 
above  referred  to — not  because  the  sovereign  state  of  Minnesota 
held  them.  The  state  beyond  its  own  limits  is  not  clothed  with 
any  of  the  attributes  of  sovereignty. 

It  must  not  be  lost  sight  of  in  this  case  that  when  the  law  of 
the  territory  of  Minnesota  was  enacted  which  exempted  these 
lands  from  taxation  they  were  within  the  limits  of  Minnesota. 
Hence  as  to  that  part  of  the  now  territory  of  Dakota,  the  terri- 
tory of  Minnesota  had  all  the  jurisdiction  which  any  sovereign 
has  over  its  own  territory. 

Hence  the  case  of  Trash  v.  Maguire,  18  Wal.,  391,  is  not  an 
authority  against  the  plaintiff  in  this  case,  but  it  seems  to  be  an 
authority  in  favor  of  the  plaintiff. 
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That  was  a  case  in  which  a  loan  of  State  credit  was  made  by  the 
state  to  a  Railroad  Co.,  whose  property  was  exempt  from 
taxation.  The  company  having  made  default,  the  state  sold  its 
property,  franchises,  etc.,  and  bid  them  in,  and  afterwards 
regranted  them  to  another  company.  Mr.  Justice  Field,  in 
delivering  the  opinion  of  the  court  in  that  case,  uses  this  language: 
"  The  act  under  which  the  sale  was  made,  provided  that  the  pur- 
"  chaser  of  the  road  should  have  all  the  rights,  franchises,  privi- 
"  leges  and  immunities  which  were  enjoyed  by  the  defaulting 
"  company  and  not  inconsistent  with  the  act  authorizing  the  sale. 
"  The  new  company  thus  acquired  all  the  immunity  from  taxa- 
"  tion  which  the  original  company  had  possessed,  if  it  were 
"  competent  for  the  legislature,  at  the  time  under  the  new  Consti- 
"  tution  to  confer  this  privilege.  The  question,  therefore,  is 
"  whether  the  legislature  was  competent  to  grant  the  immunity 
"  claimed." 

The  court  there  holds  that  the  immunity  from  taxation  granted 
to  the  original  Co.,  having  been  merged  and  having  ceased  to  exist, 
it  was  not  competent  to  renew  it  under  the  Constitution  of  that 
state.  It  was  not  intimated  by  the  court  that  it  would  not  have 
been  in  the  power  of  the  state  to  prevent  such  merger  by  a  law  to 
the  contrary,  or  by  any  expression  of  an  intention  to  the  contrary. 
And  in  the  absence  of  such  intention,  express,  or  implied,  it  is 
well  settled  that  there  would,  under  the  circumstances  existing  in 
that  case,  be  a  merger  and  extinguishment  of  the  original  privileges 
or  franchises  granted. 

The  question,  as  held  by  the  Supreme  Court  of  the  United 
states  in  the  case  last  cited,  is  whether  the  Constitution  and  laws 
of  the  State  authorized  it  to  continue  these  franchises,  etc.,  without 
merger  or  extinguishment. 

As  we  have  seen,  the  highest  courts  of  Minnesota  have 
uniformly  and  repeatedly  decided  that  the  constitution  and 
laws  of  that  state  gave  this  power,   and   that,   therefore,   the 
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plaintiff  succeeded  to  all  the  property,  rights,  powers,  privileges, 
^franchises  and  immunities  of  the  Transit  Company.  As  we  have 
before  said,  we  believe  this  is  sound  doctrine  and  defensible  on 
principle,  and  by  the  authorities.  But  I  also  believe  that  the 
decisions  of  the  Supreme  Court  of  Minnesota,  construing  its  own 
constitution  and  laws,  are ,  conclusive  of  the  question.  To  hold 
that  other  courts  will  not  follow  the  decisions  of  the  courts  of  a 
state  in  construing  its  own  constitution  and  laws,  would  lead  to 
the  most  absurd  and  alarming  consequences;  vide  cases  cited  next 
below.  At  the  very  same  time  it  might  be  decided  that  a  consti- 
or  law,  did,  and  did  not  authorize  a  given  act,  or  confer  given 
rights. 

A  party  could  never  be  certain  as  to  his  rights  under  any  law 
until  the  question  had  been  passed  upon  by  all  the  courts,  before 
which  it  could  be  raised.  The  law  certainly  does  not  countenance 
such  absurdities.  On  the  contrary,  it  is  well  settled  that  the 
construction  which  the  courts  of  any  state  may  give  to  the 
Constitution  or  statute  law  of  such  state,  is  conclusive  on,  or,  at 
least,  will  be  followed  by  the  U.  S.  Courts,  and  the  courts  of 
other  states  and  territories. 

Such  Construction  becomes  thereafter  a  part  of  the  law  or 
Constitution  ;  Jessup  v.  Carnegie,  80  N.  Y.,  441,  and  cases 
there  cited. 

This  case,  and  the  cases  cited  in  the  opinion,  clearly  and 
accurately  lay  down  the  rule  with  its  exceptions.  See  also  the 
following  :  Hunt  v.  Hunt,  72  N.  Y.,  236,  237,  and  cases  cited. 
Walker  v.  State  Commissioners,  17  Wal.,  648,  650,  651  ;  Secombe 
v.  Hail  Road  Co.,  23  Wal.,  108  ;  Town  of  Ottawa  v.  Perkins, 
94  IT.  S.,  266,  267,  268  ;  Peek  v.  Chicago  Hail  Pood  Co., 
94  U.  S.,  178  ;  County  of  Leavenworth  v.  Barney,  94  U.  S., 
71  ;  Adams  v.  Nashville,  92  U.  S.,  21  ;  Township  of  Elms- 
'wood  v.  Marcy,  92  U.  S.,  289,  294. 
Vol.  m — 4 
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The  Bark  Prince  Alexander,  8  Benedict  209  /  Fiji  eld  v.  Co. 
Gallatin  100  U.  S.,  47,  41,  52,  54  ;  State  Railroad  Tax  cases] 
92  U.  S.,  576,  017,,  618. 

None  of  the  exceptions  to  or  limitations  of  this  general  rule, 
touch  this  case.  The  rule,  of  course,  does  not  apply  in  a  case  on 
appeal  to  the  Supreme  Court  of  the  U.  S.  from  a  state  court. 
In  such  a  case  it  must  follow  that  the  appellate  court  would  not 
be  bound  by  the  decision  of  the  court  from  which  the  appeal 
is  taken.  Or,  if  contracts,  when  made,  are  valid  by  the  laws  of 
the  state  as  then  expounded,  their  validity  can  not  be  impaired 
by  subsequent  legislation,  or  the  decisions  of  the  courts  altering 
the  construction  of  the  law.  In  other  words,  as  against  contracts 
which  are  valid  when  made,  a  change  of  decision  of  state  courts 
will  not  be  allowed  by  the  federal  courts  to  have  a  retroactive 
effect.  But  no  exception  to  the  general  rule,  which  would  affect 
this  case,  has  been  brought  to  the  attention  of  the  court,  and  it  u 
not  believed  that  any  such  could  be  referred  to. 

The  case  of  Secomh  v.  R.  Co.,  23  Wal.,  108,  above  cited  is  in 
point  not  only  on  principle,  but  on  the  peculiar  facts  of  t>»is  case. 
In  that  case  ejectment  was  brought  by  Secombe  against  the 
defendant  for  a  lot  in  Minneapolis,  which  had  been  acquired  by 
condemnation  of  the  Minnesota  Central  R.  Co.,  which  was  the 
successor  in  interest  of  the  Cedar  Valley  R.   Co. 

The  Cedar  Valley  R.  Co.,  was  one  of  the  Land  Grant  Railway 
Companies  of  Minnesota  and  its  property,  franchises,  etc.,  were 
sold  and  bid  in  by  the  Governor  and  transferred  to  the  State, 
which  transferred  them  to  the  Minnesota  Central  R.  Co.,  which 
transferred  them  to  the  defendant  in  that  action. 

The  steps  taken  to  foreclose  the  trust  deed  and  sell  and  transfer 
the  property  and  franchises  in  that  case,  were  identical  with  the 
steps  taken  in  this — and  under  th«  same  Statute  and  Constitution. 

Secombe  claimed  in  that  case,  as  defendants  in  this,  that,  when 
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the  property,  franchises,  privileges,  etc.,  were  bid  in  by  the 
Governor,  they  became  merged  and  extinguished ;  and  that,  under 
the  Constitution  of  the  state  of  Minnesota,  which  then  denied  to 
the  legislature  the  right  to  grant  such  franchises,  or  to  create  a 
corporation,  it  was  incompetent  for  the  legislature  to  confer  on 
the  incorporators  of  the  Minn.  Central  R.  Co.,  the  corporate 
franchises  or  the  right  to  be  a  corporation.  This  was  true,  of 
course,  if  the  franchises  of  the  first  Company  became  merged  and 
extinguished,  when  acquired  by  the  State.  But  the  Supreme 
Court  of  the  U.  S.  in  the  case  cited  page  117,  held  that  it  would 
of  course,  and  without  examination  follow  the  decision  of  the 
State  Court,  and  it  did  follow  it  and  decided  against  the  merger 
and  in  favor  of  the  right  of  the  state  to  hold  and  regrant  without 
merger  or  extinguishment  the  franchises,  etc.,  of  the  first 
Company.  In  this  it  not  only  followed  but  cited  and  relied 
on  Parcher  v.  R.  Co.,  supra. 

While  I  assent  to  the  doctrine  laid  down  by  the  Supreme 
Court  of  Minnesota,  in  the  cases  cited,  I  think  that,  even  if 
their  soundness  were  doubtful,  the  cases  above  cited  clearly  show 
them  to  be  conclusive  as  to  the  proper  construction  of  the  Con- 
stitution and  Statute  laws  of  that  State. 

To  a  proper  understanding  and  decision  of  this  case,  certain 
considerations  must  not  be  lost  sight  of.  The  forfeiture  so  called 
is  not  a  forfeiture  of  any  of  the  rights,  privileges,  franchises  or 
immunities  granted  by  the  Act  of  the  Territory  of  Minnesota  of 
1857,  which  granted  to  the  Transit  Railroad  the  lands,  franchises 
and  privileges  aforesaid. 

Under  and  by  that  Act  on  the  conditions  and  for  the  consid- 
eration expressed,  certain  property,  franchises  and  privileges 
were  granted  to  the  Transit  Co.,  among  which  was  the  immunity 
from  taxation.  The  Transit  Railroad  Company  accepted  that 
Act,  and   it  and  its  successors  have  strictly  complied  therewith. 

But  there  are   two   contracts   referred   to  in  the  case  to  which 
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the  Transit  R.  Co.,  was  a  party.  The  first  was  entered  into  the 
spring  of  1857,  by  and  between  the  Territory  of  Minnesota  and 
the  Transit  Company.  The  second  in  the  spring  of  1859,  by 
and  between  the  State  of  Minnesota  and  the  Transit  Co. 

It  was  under  the  former  that  the  lands  were  exempted  from 
taxation.  That  contract  has  been  complied  with  by  the  Transit 
Co.,  and  its  successors,  and  therefore,  I  believe  they  are  legally 
and  equitably  entitled  to  the  consideration  stipulated  and  agreed 
upon  for  such  performance. 

The  latter  contract  was  not   complied  with   by   the  Transit  Co. 

It  was  under  it  that  the  foreclosure  referred  to  was  had.  Bnt  it 
is  wholly  immaterial  so  far  as  the  rights  of  the  parties  to  the 
first  contract  are  concerned,  or  so  far  as  the  rights  of  the  Terri- 
tory of  Dakota  (which  has  succeeded  as  to  these  lands,  to  the 
rights  and  duties  of  the  Territory  of  Minnesota)  are  concerned — 
whether  the  latter  contract  was  complied  with  by  either  party 
thereto  or  not.  As  to  that  contract,  the  state  of  Minnesota  had 
the  legal  and  equitable  right  to  waive  any  performance,  or  to 
waive  a  forfeiture  on  part  of  the  Transit  Co.,  in  whole  or  in  part  ; 
or  to  enforce  the  contract  as  against  that  Company  in  any 
manner  which  to  the  State  might  seem  best.  The  judgment  of 
the  Court  below  is,  therefore, 

Affirmed. 
Mr.  Justice  Moody  dissenting: 
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United  Statks    v.  Jambs  Leighton,  alias  etc. 

1.  evidence  :  previous  THREATS.  Provloiw  threats  alone,  unaccompanied  with 
any  present  hostile  demonstration  either  real  or  apparent,  neither  justify  nor 
excuse  nor  mitigate  a  killing;  neither  does  mere  apprehension  of  future  danger. 

2.  same:  When,  at  the  time  of  the  killing,  the  deceased  was  making  no 
demonstration  whatever  toward  defendant  nor  any  person  whom  he  had  the  right 
to  defend,  and  defendant  knew  him  to  be  unarmed,  and  the  killing  was  with  a 
deadly  weapon,  evidence  of  previous  threats  by  deceased  cannot  be  material  for 
any  purpose. 

Writ  of  error  to  the  First  Jvdieial  District  Court. 

The  facts  appear  in  the  opinion  of  the  Court. 

Bartlett  Tripp,  for  plaintiff  in   error. 

Hugh  J.  Campbell,  U.  S.  Attorney,  for  defendant  in  error. 
No  briefs  on  file. 

Moody,  J. — -The  defendant  (plaintiff  in  error)  was  tried  and 
convicted  at  the  August  1881  term  of  the  First  Judicial  District 
court  for  the  murder  of  one  Bisente  Ortez,  killed  at  the  Sioux 
Indian  reservation  in  1879. 

But  one  question  is  presented  in  this  case  for  the  consideration 
of  this  Court.  It  arises  upon  the  ruling  of  the  Distiict  Court 
at  the  trial  in  excluding  evidence  of  previous  threats  made  by  the 
deceased  against  the  defendant. 

The  defendant's  counsel  upon  the  trial  offered  to  prove  that 
several  hours  before  the  killing,  upon  the  same  day,  and  also  upon 
two  or  three  other  occasions  on  prior  days  extending  back  to  about 
a  month  previous  to  that  time  the  deceased  had  threatened  the 
defendant  in  effect  to   do   him    some  great  bodily   harm,  and  to 
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take  his  life.  These  threats  were  communicated:  were,  according 
to  the  offer,  made  to  the  defendant  in  his  immediate  presence. 
These  offers  being  objected  to  and  the  evidence  excluded,  hence 
arises  the  question  for  our  consideration. 

All  of  the  evidence  taken  at  the  trial,  properly  authenticated, 
is  brought  to  this  Court  in  the  transcript. 

The  rule  governing  the  admissibility  of  previous  threats  by  the 
deceased  where  a  deliberate  and  willful  killing  with  a  deadly 
weapon,  as  in  this  case,  is  proven,  may  be  thus  briefly  stated, 
giving  the  rule  the  most  liberal  interpretation  favorable  to  the 
accused  that  is  given  to  it  by  any  enlightened  court. 

When  at  the  time  of  the  encounter  the  deceased  is  making  such 
hostile  demonstration  toward  the  defendant  as  to  lead  him  to 
apprehend  that  he,  the  deceased,  intends  to  take  his  life  or  to  do 
him  some  serious  bodily  harm,  then  such  threats  are  admissible 
as  evidence  to  be  considered  by  the  jury  in  determining  the 
reasonableness  of  such  apprehension,  or  the  imminence  of  the 
danger  to  which  the  defendant  is  subjected  by  such  hostile 
demonstration. 

And  again,  when  it  is  important  to  determine  who  made  the 
first  felonious  assault  and  any  doubt  whatever  is  raised  by  the 
evidence  as  to  who  was  the  first  assailant,  evidence  of  previous 
threats  is  admissible  and  material  to  be  taken  into  consideration 
by  the  jury  in  resolving   such  doubt. 

But  when  at  the  time  of  the  commission  of  the  acts  by  the 
defendant  resulting  in  the  killing,  the  deceased  was  making  no 
demonstration  whatever  toward  the  defendant,  nor  toward  any 
one  whom  the  defendant  had  the  right  to  defend,  and  it  is  made 
clearly  to  appear  from  the  undisputed  facts  proven  that  the 
defendant  had  no  ground  whatever  to  apprehend  any  present 
danger  from  the  deceased,  then  such  evidence  cannot  be  material 
for  any  purpose;  and  especially  w^ould  such   evidence  be  properly 
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excluded  where  the  killing  was  with  a  deadly  weapon  and  the 
deceased  was  known  to  the  defendant  to  be  unarmed. 

Previous  threats  alone,  unaccompanied  with  any  present  hostile 
demonstration  either  real  or  apparent,  neither  justify  nor  excuse 
nor  mitigate  a  killing.  Neither  does  mere  apprehension  of 
future  danger. 

I  do  not  undertake  to  give  the  rule  of  admissibility  of  this 
character  of  evidence  with  that  rigidness  against  the  accused 
adhered  to  by  many  of  the  ablest  and  most  enlightened  courts. 
The  case  under  consideration  does  not  require  it. 

The  Supreme  Court  of  California  hold  this  language  in  People  v. 
Scoggins,  37  Cal.,  683.  "  A  person  whose  life  has  been  threatened 
by  another,  whom  he  knows  or  has  reason  to  believe  has  armed 
himself  with  a  deadly  weapon  for  the  avowTed  purpose  of  taking 
his  life  or  inflicting  a  great  personal  injury  upon  him,  may 
reasonably  infer  when  a  hostile  meeting  occurs  that  his  adversary 
intends  to  carry  his  threats  into  execution.  The  previous  threats 
alone  however,  unless  coupled  at  the  time  with  an  apparent  design 
then  and  there  to  carry  them  into  effect,  will  not  justify  a  deadly 
assault  by  the  other  party.  There  must  be  such  a  demonstration 
of  an  immediate  intention  to  execute  the  threat  as  to  induce  a 
reasonable  belief  that  the  party  threatened  wTill  lose  his  life  or 
suffer  serious  bodily  injury  unless  he  immediately  defends  himself 
against  the  attack  of  his  adversary.  The  philosophy  of  the  law 
on  this  point  is  sufficiently  plain.  A  previous  threat  alone  and 
unaccompanied  by  any  immediate  demonstration  of  force  at  the 
time  of  the  rencounter  will  not  justify  or  excuse  an  assault, 
because  it  may  be  that  the  party  making  the  threat  has  relented 
or  abandoned  his  purpose,  or  his  courage  may  have  failed,  or  the 
threat  may  have  been  only  idle  gasconade  made  without  any 
purpose  to  execute  it.  On  the  other  hand,  if  there  be  at  the  time 
such  a  demonstration  of  force  as  would  induce  a  well  founded 
belief  in  the  mind  of  a  reasonable  person  that  his  adversary  was 
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on  the  eve  of  executing  the  threat,  and  that  his  only  means  of 
escape  from  death  or  great  bodily  injury  was  immediately  to 
defend  himself  against  the  impending  danger,  the  law  of  self 
defense  would  justify  him  in  the  use  of  whatever  force  was 
necessary  to  avert  the  threatened  peril.  In  such  a  case,  proof 
of  the  previous  threat,  and  that  it  was  communicated  to  the 
defendant  would  be  competent,  as  tending  to  show  the  animus 
of  the  party,  and  that  the  defendant  acted  upon  a  well  grounded 
apprehension  that  his  adversary  was  about  immediately  to  put 
his  threat   into  execution." 

Several  persons  witnessed  the  killing  in  this  case  and  gave 
evidence  of  the  facts  before  the  court  and  jury.  The  defen- 
dant was  a  witness  in  his  own  behalf  and  gave  his  version  of 
the  occurences.  The  facts  that  the  deceased  was  wholly  unarmed 
and  known  to  be  so  by  the  defendant,  and  that  he  was  making 
no  demonstration  whatever  toward  the  defendant  or  any  one 
else,  are  clearly  proven,  are  not  disputed  in  the  evidence,  nor 
in  any  manner  rendered  doubtful.  It  appears  the  parties  were 
teamsters  engaged  in  driving  in  the  same  ox  train  from  Dead- 
wood  to  Pierre.  Their  teams  were  contiguous  during  the  day 
and  upon  driving  into  camp  in  the  afternoon  they  commenced 
unyoking  their  cattle  near  together;  that  while  so  engaged,  the 
the  defendant  in  the  presence  of  the  "wagon  bosses"  said  to  the 
deceased,  "  Now  I  am  going  to  say  right  here  before  the  bosses 
that  if  ever  you  scare  my  cattle  again"  (referring  to  some 
previous  occasion)  I'll  beef  you."  To  this  the  deceased  made 
no  reply,  but  continued  unyoking  his  cattle,  and  when  he  had 
finished,  passed  near  to  the  defendant;  and  as  he  passed  him  the 
defendant  applied  an  approbrious  epithet  to  him,  which  the 
deceased  answered  in  about  the  6ame  language.  The  defendant 
then  said,  "  You  wait  a  bit  and  I'll  fix  you  "  or  "  I'll  settle  it." 
Then  the  deceased  walked  away  several  steps  and  sat  down  on  a 
yoke.     The  defendant  finished   unyoking  his   team,  went  several 
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yards  away  to  a  wagon,  took  out  of  it  a  revolver,  buckled  the  belt 
around  him,  took  the  revolver  in  his  right  hand,  walked  back  to 
where  the  deceased  was  sitting  with  his  back  toward  the  defendant. 
As  he  came  near  to  the  deceased,  defendant  said  to  him,  "you 
called  me"  so  and  so — using  vile  language.  The  deceased  said, 
"you  called  me  so  first,"  and  as  the  deceased  was  in  the  act  of  ris- 
ing from  his  seat  the  defendant  shot  him,  the  ball  striking  him  in 
the  arm;  then  as  the  deceased  fled,  the  defendant  fired  three  other 
shots,  the  fatal  ones  striking  the  deceased  in  the  back,  penetrating 
and  passing  entirely  through  his  body,  producing  deatt  in  a  very 
short  time. 

With  these  uncontradicted  and  in  no  wise  doubtful  facts,  and 
in  view  of  the  fact  that  the  defendant  had  from  the  witness  6tand 
admitted  them,  proof  of  prior  threats  made  by  the  deceased 
against  the  defendant  was  wholly  immaterial.  Such  threats  if 
proven  would  neither  have  justified,  excused,  nor  mitigated  the 
acts  of  the  defendant  toward  this  unarmed  and  then  quiet  and 
peaceful  man.  There  was  no  doubt  from  the  defendant's  own  evi- 
dence as  well  as  from  the  evidence  of  all  the  witnesses,  who  made 
the  assault,  and  that  the  deceased  was  making  no  demonstration  of 
any  kind,  toward  the  defendant.  Such  evidence  would  not  have 
assisted  a  defense,  for  defense  there  was  none. 

Its  exclusion  did  not  unjustly  or  unlawfully  prejudice  the  de- 
fendant, and  no  error  was  committed  by  such  exclusion.  The 
brief  reference  in  the  argument  to  the  charge  of  the  judge,  related 
to    the    same    subject,    and    is    covered    by  the   views  already 


There  being  no  error  in  the  record,  the  judgment  of  the  district 
court  is  affirmed,  and  the  cause  remanded  with  directions  to  carry 
the  judgment  into  effect  according  to  law. 

All  of  the  Justices  concurring. 

Vol.  hi — 5 
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United  States  v.  Brave  Bear. 

1.  boundaries  of  judicial  district:  judiciai^cogniz ance  of :  The  court  will 
take  judicial  cognizance  of  the  external  boundary  lines  or  its  jurisdiction;  and  that 
a  crime  committed  at  a  place  on  an  Indian  reservation  within  such  boundary  lines, 
is  within  the  jurisdiction  of  the  court. 

2.  Indian  oountrt  :  Executive  order  reserving  a  portion  of  the  public  domain  as  an 
addition  to  the  Sioux  Indian  reservation :  Jurisdiction  of  crime  committed  in : 
Effect  of  restoring  same  to  public  domain.  This  case  affirms  the  decision  of  this 
court  in  the  case  of  U.  8.  v.  Knowlton,  post. 

8.        HOMICIDE    COMMITTED  PRIOR    TO    REVOCATION :      INDICTMENT  SUBSEQUENT.       The 

revocation  of  the  executive  order  creating  such  reservation,  after  the  commission 
of  a  homicide,  an4  before  the  indictment  has  been  found,  does  not  deprive  the  court 
of  jurisdiction  to  indict  and  try  the  defendant  for  such  offense. 

Writ  of  error  to  the  Second  Judicial  District  Court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oliver  Shannon,  for  plaintiff  in  error. 

Hugh  J.  Campbell,  U.  S.  Attorney  for  defendant  in  error. 

No  briefs  on  file. 

Edgerton,  C.  J.  —On  December  5th,  1881,  the  defendant  was 
indicted  by  the  grand  jury  in  the  Second  Judicial  District  for  the 
murder  of  Joseph  Johnson,  to  which  indictment  the  defendant 
plead  not  guilty  on  December  12th,  1881. 

The  defendant  was  tried  on  said  indictment,  and  a  verdict  of 
guilty  was  rendered  January  5th,  1882.  After  overruling  motions 
in  arrest  of  judgment,  and  for  a  new  trial,  on  January  9th  1882 
the  sentence  of  death  was  pronounced  against  the  defendant,  and 
thereupon  this  writ  of  error  was  sued  out. 
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The  homicide  is  alleged  in  the  indictment,  to  have  been  com- 
mitted on  May  15th,  1879,  in  the  Second  Judicial  District  and 
territory  of  Dakota,  in  the  Indian  country  and  in  a  place  and  dis- 
trict of  country  under  the  exclusive  jurisdiction  of  the  United 
States. 

On  the  trial  the  judge  gave  the  following  charge,  inter  alia,  to 
the  jury. 

"  If  the  jury  find,  as  a  matter  of  fact,  that  in  May,  1879  the  de- 
ceased, Joseph  Johnson,  was  murdered  by  the  defendant,  and  that 
the  place  where  the  murder  was  committed,  was  on  the  east  side 
of  the  Missouri  river,  within  20  or  25  miles  of  Fort  Sully,  in  this 
territory,  and  south  of  the  46th  parallel  of  north  latitude,  then  I 
charge  you  as  a  matter  of  law,  that  such  a  place  is  within  the 
bounds  of  the  Second  Judicial  District,  and  was  so  on  the  15th  day 
of  May  1879,  and  for  months  before  and  after  that  day. 

"If  the  jury  find  the  facts  to  be  as  above  stated,  I  also  charge 
you,  as  a  matter  of  law,  that  during  the  year  1879,  and  up  to  the 
month  of  August,  1879,  such  place  was  in  the  Indian  country,  and 
the  crime  of  murder  charged  in  the  indictment,  if  you  find  such 
crime  to  have  been  committed  at  the  time  and  place  charged,  was 
committed  within  the  jurisdiction  of  this  court. 

"  And  I  further  charge  you,  that  the  subsequent  proclamation  of 
President  Hayes,  of  August  9th,  1879,  did  not  oust  the  jurisdic- 
tion of  this  court,  but  that  it  has  jurisdiction  of  this  offense,  and 
the  place,  as  charged  in  the  indictment.  " 

To  the  giving  of  these  instructions  the  defendant  excepted. 

The  defendant  asked  the  following  instructions:  "And  now 
January  4th,  1882,  the  testimony  having  been  closed  the  defend- 
ant, by  his  counsel  Oliver  Shannon,  requests  the  court  to  charge 
the  jury  as  follows: 

"If  you  believe,  under  the  evidence,  that  on  the  5th  day  of 
December  1881,  the  time  of  the  finding  of  the  indictment  by  the 
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gtand  jury  in  this  case,  that  the  place  of  the  alleged  homicide  was 
not  in  the  body  of  the  said  Second  Judicial  District  as  averred  in  the 
indictment,  and  further  believe  from  the  evidence  adduced  by  the 
government,  that  at  said  date,  or  before  it,  that  the  territory  in- 
cluding the  place  of  the  alleged  homicide,  was  withdrawn  from 
the  Indian  reservation,  it  is  your  duty  to  render  a  verdict  of  not 
guilty  by  reason  of  a  variance  between  the  indictment  and  the 
p*«>of,"  which  was  refused  and  the  defendant  excepted. 

The  only  real  question  presented  is  whether  the  District  court 
had  jurisdiction.     This  may  be  stated  plainly  as  follows: 

At  this  time,  according  to  the  proof,  the  eastern  limit,  of  "  said 
district  "  was  at  least  twenty-five  miles  west  of  the  locus  in  quo. 
The  proclamation  of  President  Grant  in  May  1875,  created  an  ad- 
dition to  the  Sioux  Reservation,  extending  some  30  miles  east  of 
the  left  bank  of  the  Missouri  river,  and  included  the  place  of  the 
allegef!  homicide.  In  May  1879,  the  alleged  murder  occurred. 
In  Au<ni8t  following,  (1879)  the  proclamation  of  President  Hayes 
was  issued,  abrogating  the  proclamation  of  President  Grant  and 
restoring  the  territory,  including  the  place  of  the  alleged  homicide, 
to  the  public  domain;  hence  the  two  proclamations  left  the  locus 
in  quo  at  the  time  the  jury  found  the  bill,  in  the  same  condition 
as  if  no  proclamation  had  been  issued.  It  will  be  observed  that  it 
was  some  two  years  and  four  months  after  the  restoration  of  the 
territory  to  the  public  domain,  under  the  proclamation  of  Presi- 
dent Hayes,  that  the  grand  jury  found  the  bill,  to  wit.,  Dec. 
5th,  1881. 

Thus  it  wijl  be  seen  that  at  the  date  of  the  homicide  the  Second 
District  Court  had  jurisdiction  of  the  place,  it  being  within  the 
Second  Judicial  District:  and  ako  of  the  offense,  the  place  being 
within  the  Indian  country  as  found  by  this  court  in  the  Knowl- 
ton  case  decided  at  this  term  of  the  court. 

In  that  case  the  place  where  the  homicide  was  committed  is 
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within  the  boundaries  of  the  additions  to  the  Sioux  Reservation 
made  by  President  Grant's  executive  order  of  January  11th,  1875. 
The  defendant  was  tried  in  the  same  court  in  which  this  case  was 
tried,  at  the  November  term  1881,  for  an  alleged  homicide  com- 
mitted on  April  10th,  1877,  in  the  same  district  of  territory  in 
which  this  homicide  is  alleged  to  have  been  committed. 

In  which  case  the  indictment  was  found  in#  April  1877,  after 
the  proclamation  of  President  Grant  of  January  11th,  1875,  and 
prior  to  the  proclamation  of  President  Hayes  of  August  9th,  1879. 

It  was  contended  by  the  plaintiff  in  error  (Knowlton),  that  the 
District  court  had  no  jurisdiction  to  try  the  cause,  for  the  reason 
that  the  place  where  the  offense  was  committed  was  not  within 
the  jurisdiction  of  the  court  at  the  time  the  offense  was  committed, 
and  if  it  was  that  it  ceased  to  be  before  the  trial,  to  wit,  at  the  date 
of  President  Hayes'  proclamation  of  August  9th,  1879. 

This  court  in  that  case,  decided  that  the  place  where  the  offense 
was  committed  was,  at  the  time  of  the  commission  of  the  offense, 
within  the  Indian  country,  within  the  jurisdiction  of  the  court  atid 
that  President  Hayes'  proclamation  did  not  oust  the  court  of 
jurisdiction. 

The  only  remaining  question  is,  did  the  District -Court  lose 
jurisdiction  for  the  reason  that  the  indictment  was  not  found  until 
after  President  Hayes'  proclamation;  "We  think  not.  The  court 
sap  in  the  Knowlton  case,  "  The  commission  of  murder  in  the 
Indian  country  is  still  a  crime  against  the  United  States.  The 
same  court  now  has  jurisdiction  over  that  particular  place  to 
punish  crimes  there  committed  against  the  United  States,  the  judi- 
cial district  is  the  same,  the  jurors  are  drawn  from  the  same  dis- 
trict of  country,  and  moreover  Section  13  U.  S.  Rev.  Stat.,  express- 
ly preserves  the  jurisdiction  of  the  court,  notwithstanding  the  re- 
peal of  a  criminal  statute,  over  an  offense  committed  before  such 
repeal.     Certainly  no  greater  effect  can  reasonably   be   given  to 
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this  subsequent  executive  order  than  should  be  given  to  the  ex- 
press repeal  of  a  statute  punishing  an  act  as  criminal.1' 

The  district  court  therefore  properly  exercised   its  jurisdiction 
in  this  case. 

"We   see  no   error   in  the  questions  brought  before  us,  and  the 
judgment  of  the  District  Court  is  Affirmed. 

All  Justices  conctfrring. 


Herbert  v.  Northern  Pacific  R.  R.  Co. 


1.  CHALLENGE  TO  JUROR.'  ERROR  WITHOUT  PREJUDICE."  PEREMPTORY  CHALLENGE 

remaining.  The  ruling  of  the  court  sustaining  a  challenge  to  a  juror  for  cause 
although  not  justified  by  the  facts  disclosed  in  his  examination,  is  not  error  for 
which  a  judgment  will  be  reversed  when  he  might  have  been  challenged  peremptorily 
by  the  same  party;  and  it  not  appearing  that  the  defendant  was  prejudiced  by  such 
ruling,  the  cause  having  been  tried  by  a  competent  jury. 

2.  INJURY  FROM  NEGLIGENCE  OF  CO-EMPLOYE:  LIABILITY  OF  EMPLOYER.  An  em- 
ployer is  not  liable  to  those  in  his  employ  for  injuries  resulting  from  the  negligence, 
carelessness  or  misconduct  of  a  fellow-servant  engaged  in  the  same  general  busi- 
ness, and ''performing  services  for  the  same  general  purposes;  but  to  this  rule 
there  are  well  defined  exceptions. 

3.  same  :  exceptions  to  rule.  One,  and  perhaps  the  most  important  of  these  ex- 
ceptions, arises  from  the  obligation  of  the  master,  whether  a  natural  person  or  a 
corporate  body,  not  to  expose  the  servant,  when  conducting  the  master's  business, 
to  perils  or  hazards  against  which  he  may  be  guarded  by  proper  diligence  upon 
the  part  of  the  master. 

4.  SAME :   SERVANT  RISKS  ORDINARY  DANGERS  OF  SUCH  EMPLOYMENT.  It  ifl  implied 

in  the  contract  between  the  parties,  that  the  servant  risks  the  dangers  which  ordi- 
narily attend,  or  are  incident  to,  the  business  in  which  he  voluntarily  engages  for 
compensation.  But  it  is  equally  implied  in  the  same  contract,  that  the  master 
shall  supply  the  physical  means  and  agencies  for  the  conduct  of  his  business;  and 
in  selecting  such  means,  machinery  and  appliances,  and  in  preserving  and  main- 
taining them  in  a  suitable  condition,  he  shall  not  be  wanting  in  proper  care.  His 
negligence  in  that  regard  renders  him  liable  to  an  employe  who  sustains  damage  in 
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consequence  of  such  neglect.     Sec  1180  and  1181  of  the  Civil  Code  is  an  enact- 
ment of  the  common  law  on  that  subject  and  does  not  change  this  rule. 

ft.  SAME:  1MPLOYEK  MUST  FURNISH  8 A PB  MACHINERY  AND  IMPLEMENTS.  The  mas- 
ter is  liable  as  for  his  own  neglect  in  failing  to  furnish  proper  and  safe  machinery 
or  implements,  and  in  failing  to  keep  tbem  in  a  safe  and  suitable  condition  for 
such  use.  These  duties  belong  to  the  master,  and  he  cannot  rid  himself  of  respon- 
sibility for  not  performing  them  by  showing  that  he  delegated  the  performance  to 
another  servant  who  neglected  to  follow  his  instructions. 

6.  contributory  neoligencb  :  question  for  jury>  The  question  of  contributory 
negligence  of  the  plaintiff  which  would  prevent  a  recovery  in  an  action  for  damages 
against  a  Railroad  Company,  is  generally  a  question  of  fact  to  be  submitted  to  a 
jury  under  proper  instructions,  and  when  it  is  so  submitted  the  verdict  of  the  jury 
is  conclusive  on  that  point,  hence  a  refusal  to  charge  the  jury  that  certain  acts  of 
the  plaintiff  at  the  time  the  accident  occurred  constituted  negligence  and  prevented 
a  recovery,  was  not  error. 

Appeal  from  the  District  Court  of  Burleigh  County. 
W.  P.  Clough,  for  appellant. 

1.  The  defendant  wa3  entitled  to  the  benefit  of  C.  S.  "Weaver's 
intelligence,  fairness,  and  sound  judgment  as  a  juror  in  the  cause. 

His  examination  upon  his  challenge  did  not  develop  any  dis- 
qualification growing  out  of  relationship  to  either  party,  and  it 
absolutely  negatived  the  existence  of  any  actual  bias  towards 
either  party. 

The  right  of  a  suitor  to  have  his  cause  heard,  and  its  decision 
participated  in,  by  a  juror  who  has  been  properly  summoned, 
called  in  the  panel,  found  without  any  disqualification  specified  in 
the  statutes,  and  not  challenged  peremptorily  by  the  opposite 
party,  is  indefeasible;  and  any  attempt  by  the  court  to  deprive 
him  of  such  right  is  error,  subject  to  review  by  an  appellate 
tribunal.  Code  Civil  Procedure,  Sec.  241-246.  Harrisburg 
Bank  vs.  Foster,  8  Watts,  304.  State  vs.  Shaw,  3  Iredell 
(Law)  532. 

2.  The  plaintiff,  at  the  conclusion  of  his  evidence,   had  failed 
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to  make  out  any  cause  of  action  against  the  defendant,  and  hence 
the  motion  of  the  latter  to  dismiss  the  cause  should  have  been 
granted.  The  court  should  also,  at  the  conclusion  of  the  case  on 
both  sides,  have  granted  defendant's  request  to  instruct  the  jury 
to  find  a  verdict  for  the  defendant. 

The  evidence,  both  at  the  conclusion  of  the  plaintiff's  case,  and 
at  that  of  the  case  on  both  sides,  showed  conclusively  the  follow- 
ing facts: 

Firstly — The  defendant  was  hurt  through  his  own  negli- 
gence; or, 

Secondly — He  was  hurt  through  the  negligence  of  his  co-em- 
ployes, engaged  in  the  same  general  business  with  him.  Among 
such  persons  were  not  only  the  yard  master  and  car  repairer  at 
Bismarck,  but  also  any  other  employes  of  the  defendant  whose 
business  it  might  have  been  to  keep  the  defendant's  rolling  stock 
in  order. 

The  statutes  of  Dakota  territory  throw  upon  the  employe  all 
hazards  growing  out  of  *the  negligence  of  any  other  person 
employed  in  the  same  general  business,  and,  in  this  particu- 
lar, differ  from  the  common  law,  as  generally  interpreted  by  the 
courts  of  the  country.  Civil  Code,  Sees.  1129-1131.  Hough  vs. 
By.  Co.,  100  U.  S.  213.  Mkh.  Cent.  R.  R.  Co.,  vs.  Gillert,  9  K 
Y.  Rep.,  243.  Smith  vs.  Potter,  9  N.  Y.,  Rep.  273.  Sherman 
vs.  R.  <&  S.  R.  R.  Co.,  7  N.,  Y.  15b.  Cooper  vs.  Ry.  Co.,  23  Wis., 
671.  CJvapman  vs.  Em.  Ry.  Co.,  55  M".  Y.  579.  Thompson  on 
Negligence,  pp.  1026-10l0. 

3.  The  refusal  of  the  instruction  requested  in  the  following 
words  : 

"  If  the  plaintiff  knew,  or  had  reason  to  know,  of  the  broken  and 
defective  condition  of  the  car  before  the  accident  happened  to 
him,  he  cannot  recover; 

— was  in  the  face  of  a  well-settled  rule  of  law.  ITwmpson  on 
Negligence,  p.  1008,  Sec.  15. 
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4.  The  two  requests,  of  similar  import,  to-wit: 

"  If  the  accident  resulted  to  Herbert  from  the  yard-master  or  car 
repairer  negligently  omitting  to  notify  Herbert  of  the  broken  con- 
dition of  the  car,  in  that  case  the  defendant  was  not  responsible  for 
the  injury   which  Herbert  had  received;  and, 

"  The  plaintiff  cannot  recover  from  the  defendant,  by  the  reason 
of  any  acts  of  negligence  on  the  part  of  any  other  persons  em- 
ployed in  the  same  general  business  with  plaintiff.  This  would 
include  the  yard-master  and  car-repairer;  " — were  directly 
in  accord  with  the  statutes  of  the  territory.  The  latter  of 
the  two  was  in  almost  identical  language  with  the  statute. 
Both  requests  were  entirely  pertinent,  in  view  of  the  evidence;  and 
hence  the  defendant  had  a  right  to  one  or  the  other  of  them  being 
given.     See  authorities  before  cited. 

5.  The  motion  for  a  new  trial  should  have  been  granted,  not 
only  on  account  of  the  errors  upon  the  trial,  which  have  been 
above  enumerated,  but  because  the  verdict  was  clearly  the  result 
of  passion  or  prejudice. 

6.  The  remaining  errors  assigned  need  no  special  comment  here. 
They  are  mostly  all  governed  by  the  rules  and  principles  which 
have  been  mentioned  in  one  or  more  of  these  points. 

Thomas  Wilson  and  Wilson  c&  Ball,  for  respondent;  points 
and  authorities  cited. 

The  rulings  of  the  court,  in  respect  to  the  challenges  of  the 
jurors  were  in  all  respects  correct. 

But  even  if  the  Court  erred  in  allowing  the  challenge  to  the 
juror  Weaver,  it  was  error  without  prejudice,  for  which  this  court 
will  not  reverse.  Heaston  vs.  Cin.  cfe  Ft.  Wayne  Ry.  Co.,  16 
Ind.,  275,  279;  Atchison,  T.  &  S.  F.  R  Q0-vs.  Franklyn,  23 
Kan.,  74;  Carpenter  vs.  Dane,  10  Ind.,  130;  Morrison  vs.  Love- 
Vol.  hi — 6 
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joy,  6  Minn.,  349,  350;  U.  S.  vs.  Cornell,  2  Mason,  104, 105; 
Hobbsvs.  State,  8  Tex.  App.,  620;  Orison  vs.  State,  8  Tex.  App., 
386;  McKiivney  vs.  State,  8  Tex.  App.,  626;  State  vs.  Zawler, 
9  N.  ^Y.  Hep.,  698';  Libby  vs.  Shakespeare,  9  K  W.  Eep.,  451; 
Atlas  Mining  Co.  vs.  Johnson,  23  Mich.,  36;  State  vs.  Arthur, 
2  Devereux,  217;  Faery  vs.  People,  2  Keys,  442,  443;  Mimms 
vs.  State,  16  Ohio  State  R,  221,  228-9;  Irvine  vs.  State,  29  O. 
State,  186 ;  State  xs.  Elliott,  45  Iowa,  486 ;  Burns  vs.  Newton, 
46  Iowa,  567;     West  vs.  Forrest,  22  Missouri,  344. 

It  does  not  appear  from  the  record  whether  the  challenge  was 
for  cause  or  peremptory,  and  it  cannot  be  questioned  but  that 
plaintiff  had  the  right  of  peremptory  challenge. 

It  is  for  the  defendant  to  show  error. 

"The  court  will  presume  nothing  in  favor  of  the  party  alleging 
error;  but,  if  compelled  through  the  imperfection  of  the  statement 
of  facts  to  resort  to  presumption  at  all,  will  not  indulge  any  except 
such  as  will  sustain  the  judgment  appealed  from.''  Carman  vs. 
Pultz,  21  N.  Y.,  547;  People  vs.  Whiting,  53  Cal.,  420;  VUle 
vs.  T.  <&  B.  R.  Co.,  20  N.  Y.,  184. 

"  The  party  appealing  must  make  his  case  and  have  it  settled, 
with  suQh  a  statement  of  the  factB  as  will  show  necessarily  that 
the  law  is  in  his  favor.  If  he  does  not,  every  intendment  not  ab- 
solutely unreasonable  in  itself  will  be  agai»st  him.  "  Grant  vs. 
Morse,  22  N.  Y.,  324. 

"  The  party  who  alleges  error  holds  the  affirmative  in  the  appel- 
late court,  and  must  be  able  to  show  it  specifically.  "  Acker  vs. 
Carver,  23  Minn.,  567;     Brant  vs.  Trumer,  47  N.  Y.,  96. 

"  The  presumption  of  law  is  that  there  was  evidence  to  sustain 
every  fact  found;  and  if  the  findings  are  defective,  the  presumption 
is  that  the  facts  not  found  were  proven.  "  Dole  vs.  Anderson,  27 
Cal.,  250;     Lyon  vs.  Lembech,  27  Cal.,  139. 

u  The  judgment  will  not  be  reversed  unless  it  is  apparent   from 
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the  record  that  an  error  has  beeft  committed,  and  that  such  error 
materially  injured  the  rights  of  the  party  complaining."  City  of 
Allegheny  vs.  Nelson,  25  Pa.  St.,  332. 

Even  if  all  was  admitted  that  the  appellant  cjaims,  it  would  not 
justify  the  reversal  of  the  judgment.  It  is  not  denied  but  that 
the  defendant  had  a  trial  by  a  fair,  impartial  jury.  On  another 
trial  it  could  have  no  more  than  that.  It  is  not  in  the  power  of 
this  court  to  give  it  a  trial  by  a  jury  of  which  "Weaver  shall  be 
one.  All  defendant  is  entitled  to  is  an  impartial  jury.  It  has  the 
right  to  challenge,  not  to  select.  So  long  as  there  is  no  legal  ob- 
jection to  the  jury  which  tried  the  case,  it  has,  in  the  eye  of  the 
law,  suffered  no  injury. 

2.     The  duty  of  maintaining  machinery  in  proper  repair  for  the ' 
protection  of  employes  operating   it,   devolves  upon   the  "master 
and  he  is  liable  for  injuries  resulting  from   a  failure   to   perform 
such  duty.     Even  if  not  expressed,  this  is  implied  in  the  contract 
between  the  parties. 

No  act  which  the  master  is  bound  to  perform  for  the  safety  and 
protection  of  his  servants  can  be  delegated  so  as  to  exonerate  him 
from  liability  for  an  injury  to  the  servant,  caused  by  an  omission 
to  perform  it,  and  this  whether  the  misfeasance  or  non-feasance  is 
that  of  a  superior  or  inferior  officer,  agent,  or  servant  to  whom 
the  doing  of  an  act  or  the  performing  of  the  duty  has  been  com- 
mitted. Such  act  or  omission  is  that  of  the  master;  also,  irre- 
spective of  the  question  whether  it  was  or  was  not  practicable  for 
the  master  to  act  personally,  or  whether  he  did  or  did  not  do  all 
that  he  personally  could  to  secure  the  safety  of  the  servant. 
Fuller  vs.  Jewett,  80  N.  Y.,  46,  and  cases  cited  in  respondent's 
brief  in  that  case;  Wharton  on  Neg.  (2  Ed. ) ,  Sec.  210,  211,  212, 
224,  232,  232  a,  Note;  Ford  vs.  R.  R.  Go.  110  Mass.,  240,  255, 
256,  260,  261,  262;  Booth  vs.  Bos.  &  A.  R.  Co.,  73  N.  Y.,  38, 
40;  Dry  mala  vs.    Thompson,   26   Minn.,  40;   Lannvng  vs.   N. 


Digitized  by 


Google 


44  SUPREME  COURT  OF  DAKOTA, 

Herbert  v.  Northern  Pacific  R.  R.  Co.       m 

C.  R.  Co.,  49,  N.  T.,  521,  531,  532,  533;  Baker  vs.  All. 
Vol.  R.  R.  Co.  (Sup.  Ct.  Pa.),  24  Albany  Law  Jour. 
23;  Snow  vs.  Hous.  R.  Co.,  8  Allen  441,  443,  444,  45, 
446,  et  seq;  Woods,  master  cmd  servant,  Sec.  329,  page  687; 
Woods,  ?naster  ami  servant,  See.  398,  page  774;  2  Thompson  on 
Neg.,  985,  986,  987;  Plank  vs.  Cent.  R.  Co.,  60  K  Y.,  607; 
Soughvs.  Railway  Co.,  100  U.  S.,  213,  216,  218;  Toledo  R.  Co. 
vs.  Conroy,  68  111.,  561,  567;  C.  <&  N.  W.  R.  Co.  vs.  Smeet,  45 
111.,  203;  Cooley  on  Torts,  542  et  seq.  lb.  560  to  563,  and  cases 
cited  in  note;  Flich  vs.  Boston  &  All.  R.  R.  Co.,  53  N.  Y.,  549, 
553;  Bessex  vs.  C.  <h  N.  W.  R.  R.  Co.,  45  Wis.,  477,  479,  481, 
483;  Shaneyvs.  Androscoggin  Mills,  66  Me.,  420,  428,  et  seq. 
Gibson  vs.  Pac.  R.  Co.,  46  Mo.,  163;  Lewis  vs.  St.  Louis  R.  Co., 
59  Mo.,  495 ;  Cone  vs.  Del.  &  Lack.  R.  Co.,  81 1ST.  Y.,  207;  Holden 
vs.  FitchburgR.  Co.,  129  Mass.,  268;  Slater  vs.  Jewett,  85  K  Y., 
61,  67,  73,  74;  Note  to  2  American  and  Eng.  R.  Cases,  page  56; 
Wedgwood  vs.  R.  Co.,  41  Wis.,  482-3;  Smith  vs.  R.  Co.,  42  Wis., 
525-6. 

2.  This  rule  does  not  trench  on  the  rule  that  the  master  is  not 
liable  to  a  servant  for  the  negligence  of  a  fellow  servant.  The 
latter  rule  does  not  exempt  the  master  from  liability  for  his  own 
negligence.  The  negligence  is  equally  actionable  whether  it  con- 
sists in  originally  failing  to  provide  or  in  afterwards  failing  to 
keep  its  machinery  in  order.  Fuller  vs.  Jewett,  80  N*.  Y.,  46; 
Ford  vs.  Fitchburg  Railroad  Co.,  110  Mass.,  261;  Bessex  vs.  C. 
&  N.  W.  Ry.  Co.,  45  Wis.,  481,  482;  Shaney  vs.  Androscoggin 
Mills,  66  Maine,  420,  423  et  seq.;  Drymala  vs.  Thompson,  26 
Minn.,  40,  and  other  cases  above  cited. 

3.  The  company  is  under  obligations  to  adopt  rules  for  the 
safe  running  of  its  trains.  C.  cfe  2T.  W.  Ry.  Co.  vs.  Taylor,  69 
HI.,  461,  465, 466;  Cooper  vs.  Iowa  Cent.  Ry.  Co.,  44  Iowa,  135, 
138, 139;  SlaUrvs.  Jewett,  85  K  Y.,  61,  73,  74. 
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Which  defendant  wholly  failed  to  do. 

4.  It  is  not  the  province  of  the  court  to  pass  upon  the  weight 
or  effect  of  the  testimony,  but  only  to  determine  whether  there  is 
any  evidence  to  go  to  the  jury.  Wedgwood  vs.  C.  <6  N.  W.  Ry. 
Co.,  44  Wis.,  47. 

5.  The  question  of  contributory  negligence  is  one  for  the  jury. 
It  is  not  for  the  court  to  say  that  if  plaintiff  had  an  opportunity 
to  observe  the  defects,  and  d*d  not,  he  was  guilty  of  contributory 
negligence.  Butler  vs.  M.  <6St.  P.  Ry.  Co.,  28  Wis.,  501;  Snow 
vs.  Hous.  A  Co.,  8  Allen,  441;  Ford  vs.  Fitchburg  R.  Co.,  110 
Mass.,  259  et  seq.  Bessex  vs.  C.  db  N.  W.  Ry.  Co.,  45  Wis.,  483; 
Stockton  vs.  Cent.  R.  Co.,  79  N.  Y.,  464;  Plank  vs.  N.  Y.  Cent. 
R.  Co.,  60  N.  Y.,  607;  Stevenson  vs.  Jewett,  16  Hun,  210. 

6.  The  employe  is  not  bound  to  do  more  than  to  raise  a 
reasonable  presumption  of  negligence.  Uackett  vs.  Middlesex 
Man.  Co.,  101  Mass.,  101;  Wharton  JVeg.  (2  Ed. ) ,  Sec.  427,  428. 

7.  It  is  knowledge,  not  means  of  knowledge,  of  the  defects 
which  prevents  an  employe  from  recovering.  Muldony  vs.  R. 
Co.,  36  Iowa  462;  Plank  vs.  JV.  Y.  Cent.  R.  Co.,  60  N.  Y.,  607; 
Snow  vs.  Rous.   R.  Co.,  8  Allen,  441. 

8.  Plaintiff's  exercise  of  due  care  may  be  inferred  from  the 
ordinary  habits  and  disposition  of  prudent  men  and  the  instinct 
of  self  preservation.  John  vs.  Hud-  Riv.  R.  Co.,  20  N.  Y.,  65, 
69;  John  vs.  Had.  Riv.  R.  Co.,  5  Duer  21;  North  Cent.  R.  R. 
Co.,  vs.  State,  29  Md.,  438;  North  Cent.  R.  R.  Co.  tv.  State,  31 
Md.,  364;  Cleveland  R.  Co.  vs.  Roman,  66  Pa.  St.,  393;  Wis.,  vs. 
P.  R.  Co.,  79  Pa.  St.,  381. 

The  statute  of  Dakota  cited  and  relied  on  by  appellant's  counsel 
is  merely  declaratory  of  the  well-settled  law  on  this  subject.  It 
neither  adds  to  nor  subtracts  from  the  rights  or  liabilities  of  the 
parties.  That  defendants  cars  were  out  of  order,  and  that  they  be- 
came so,  not  by  any  accident  or  sudden  injury,  but  by  being  worn 
out,  is  shown  by  the  evidence. 
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The  iron-breaking  apparatus  had  worn  almost  smooth  by  use. 
This  must  have  been  the  work  of  years. 

The  following  language  of  the  Supreme  Court  of  Wisconsin,  in 
a  similar  case,  is  apposite  to  this: 

"We  have  said  the  company  was  under  obligations  to  use 
reasonable  means  to  guard  against  defects  in  its  cars.  It  was 
bound  to  exercise  reasonable  diligence  in  watching  its  cars,  in- 
specting them,  and  keeping  them  in  repair.  This  duty  it  owed  to 
its  employes.  The  danger  they  incurred  in  entering  the  service 
was  not  to  be  increased  by  neglect  or  failure  to  perform  this  legal 
duty.  And  if  there  was  defect  in  the  braking  apparatus  of  the 
car  in  question,  which  had  existed  so  long  or  was  of  such  a  charac- 
ter that  the  defendant,  by  the  exercise  of  ordinary  care,  could  hare 
discovered  and  repaired  it,  it  is  liable  for  an  injury  sustained  by 
an  employe  in  consequence  of  such  defect."  Bessex  vs.  C.  ik  N". 
W.  R.  Co.,  45  Wis.,  481. 

Again,  it  being  shown  by  the  uncontradicted  evidence  that  the 
machinery  furnished  by  the  defendant  was  out  of  order  and  unfit 
for  use,  and  that  that  unfitness  at  least  contributed  to  the  injury, 
it  would  not  be  a  defense  if  true  that  the  neglect  of  a  co-servant  of 
plaintiff  also  contributed  to  the  injury.  Crozier  vs.  Taylor,  10 
Gray,  274;  Palemier  vs.  Erie  R.  Co.,  5  Vroom,  151;  Joshjn  vs. 
Pearson,  44  Mich.,  160;  Cone  vs.  Del.  L.  R.  Co.,  81  X.  V., 
207;  Booth  r*.   Boston  dk   A.  R.  Co.,  73  N.  Y.,  38. 

It  is  not  true  that  a  corporation  is  exempted  from  liability  for 
injuries  resulting  from  the  defective  condition  of  its  machinery 
simply  because  such  defects  are,  or  maybe,  the  result  of  the  negli- 
gence of  the  person  having  charge  of  such  machinery,  and  whose 
duty  it  is  to  repair  the  same. 

To  allow  such  an  objection  to  prevail  would  be  equivalent  to 
holding  that  a  corporation  is  not  liahle  at  all  for  its  negligence  in 
such  cases.     As  it  can  only  act  through  its  servants  and  officers,  if 
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it  is  not  liable  for  their  negligence,  negligence  cannot  be   imputed 
to  it.     The  law  does  not  sanction  such  an  absurdity. 

I  respectfully  ask  the  attention  of  this  court  to  the  charge  givren 
by  the  court  below,  either  on  his  own  motion  or  on  the  request  of 
the  attorneys  of  the  parties.  # 

It  is  the  duty  of  the  party  taking  exception  to  point  out  the 
p'irtwular  proposition  or  part  excepted  to,  so  that  the  attention 
of  the  court  may  be  directed  to  it.  Moore  vs.  Bank  of  Metropo- 
lis, 13  Pet.,  302,  310;  Lincolnis.  Claflin,  7  Wallace,  132. 

It  was  competent  for  the  court  below  to  deny  a  new  trial  on 
the  condition  that  the  plaintiff  would  remit  a  part  of  the  verdict. 
Dublin  vs.  Murphy.  3  Sanford  19;  Collins  vs.  A.  dc  8.  R.  Co., 
12  Barb.  492;  Blunt  vs.  Little,  3  Mason  102,  107;  Murray  vs. 
Hud.  Ii.  Co.,  47  Barb  196,'  205 ;  Kem  vs.  Wallace,  36  Cal., 
462,  480,  481;  Doyle  vs.  Dixon,  97  Mass.,  208,  213;  Seam  vs. 
Conover,  2  Keys  (N.  Y.)  113;  Ilayden  vs.  Florence  Sewing 
Machine  Co.,  54  If.  Y.,  221;  Belknap  vs.  R.  Co.,  49  N.  IL,  359. 
Collins  vs.  City  of  Council  Bluffs,  35  la.,  432.  Union  Roll. 
Mill  Co.,  vs.  Gillen,  100  111.,  52. 

The  facts  are  stated  in  the  opinion. 

HrnsoN  J. — This  action  was  brought  to  recover  damages  of  the 
defendant  company  for  causing  a  fatal  injury  to  the  plaintiff's  leg 
necessarily  requiring  amputation. 

It  appears  from  the  undisputed  testimony  in  the  case  that  on 
the  24th  day  of  October,  1879,  the  plaintiff  was  in  the  employ  of 
the  defendant  as  brakeman  in  defendant's  yard  at  Bismarck,  and 
as  such,  it  was  his  duty,  among  other  things,  to  attend,  set  and 
loosen  brakes  when  necessary,  upon  freight  trains  that  came  into 
the  yard,  in  separating  and  distributing  cars,  under  the  immediate 
direction  of  the  yard  master,  one  (xilboy.  That  although  the 
plaintiff  had  had  considerable  experience  as  a   brakeman  at   other 
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places,  he  had  worked  in  this  yard  but  two  days,  when  coming  up 
with  some  cars  from  the  Missouri  River  landing  to  the  yard  at 
Bismarck,  a  freight  train  which  had  come  in  from  the  east  was 
standing  upon  the  track;  orders  were  given  to  separate  and  dis- 
tribute the  cars,  and  for  this  purpose  the  switch  engine  was 
coupled  on  and  the  work  of  switching  commenced. 

The  plaintiff  was  ordered  by  the  yard-master  of  defendant,  to 
brake  and  stop  two  certain  cars  numbered  1804  and  2280,  which 
had  theretofore  been  "  kicked  off  "  (as  it  is  termed)  and  propelled 
by  steam  power  upon  a  particular  track,  and  were  running  toward 
some  stationary  cars  standing  on  the  same  track;  That  the  plain- 
tiff, in  obedience  to  said  order,  ascended  the  ladder  on  the  rear  end 
of  car  1804,  being  the  hind  car,  and  ran  to  the  forward  end  and 
attempted  to  set  the  brake  attached  to  said  car;  That  said  brake 
was  out  of  order  and  could  not  be  made  to  work  so  as  to  stop  the 
said  cars,  and  was  utterly  useless  for  that  purpose;  That  as  soon  as 
the  plaintiff  discovered  that  the  brake  on  said  car,  1804,  was  in 
bad  condition  and  useless,  he  stepped  on  to  car  2280  and  took  hold 
of  the  brake  on  said  car  for  the  purpose  of  braking  and  stopping 
said  cars.  The  brake  on  2280  is  what  is  termed  a  **  step  brake," 
having  its  upper  bearing  of  the  shaft  and  dog  and  ratchet  upon  a 
shelf  or  step  about  one  foot  below  the  top  or  roof  of  the  car;  and 
the  plaintiff  in  attemping  to  set  said  brake  stepped  down  with  his 
left  foot  upon  said  shelf  or  step,  it  being  designed  for  that  purpose, 
and  put  his  foot  against  the  dog  to  hold  it  into  the  ratchet  so  as  to 
make  the  brake  effective  in  stopping  the  cars,  which  brought  his 
left  limb  between  said  cars.  The  brake  on  said  car  2280  was  also 
defective  and  out  of  order,  it  having  been  worn  by  use,  and  the 
ratchet  would  not  hold;  That  while  the  plaintiff's  left  foot  was 
upon  the  6tep  attempting  to  hold  the  dog  to  the  ratchet,  the  said 
cars  being  still  in  motion  struck  the  stationary  cars  standing  upon 
the  said  track. 

At  the  time  the  train  having  said  cars,  No.  1804  and  2280,  at- 
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tached,  came  into  the  said  yard  at  Bismarck,  the  said  car  1804, 
was  broken  and  defective  in  other  respects  than  in  the  brake  men- 
tioned; it  had  met  with  an  accident  *on  its  way  from  Fargo  to 
Bismarck  by  which  the  "dead-wood"  and  "draw-car,"  some- 
times called  "  bumper, "  had  been  pulled  out  and  was  then  out, 
and  the  two  cars  had  been  chained  together,  and  were  so  connected 
at  the  time  the  same  were  switched  off  ad  aforesaid.  The  two 
ends  so  chained  together  were  the  ends  having  the  brakes  and  the 
end  of  1804  having  the  bumper  out;  That  when  car  2280,  being 
forward,  struck  the  stationary  cars  standing  on  the  track  as  before 
described,  by  reason  of  car  1804  having  no  bumper,  the  two  cars 
were  forcibly  driven  together  and  coming  in  close  contact,  caught, 
and  crushed,  and  injured  the  plaintiff's  left  leg,  from  which  injury 
amputation  became  necessary. 

There  was  some  evidence  tending  to  show  that  the  plaintiff 
knew,  or  had  reason  and  opportunity  to  know  of  the  defective 
condition  of  these  cars;  but  the  plaintiff  testified  on  the  trial  that 
he  had  no  such  knowledge.  The  defendant  also  gave  evidence 
upon  the  trial  to  show  that  it  had  a,  car  repairer  at  its  yard  in  Bis- 
marck, whose  duty  it  was  to  repair  its  cars  and  to  keep  them  in 
repair. 

Verdict  for  the  plaintiff  and  judgment  from  which  defendant 
appeals. 

The  defendant  alleges  several  errors  occurring  at  the  trial  in  the 
court  below,  and  to  which  exception  was  duly  taken;  but  it  is  not 
deemed  of  importance  that  all  of  these  should  be  noticed  but  only 
such  as  were  pressed  tfpon  the  attention  of  the  court  by  the  learned 
counsel  in  his  argument  of  the  case.  And  first — it  appears  that 
when  the  cause  was  called  for  trial  and  a  jury  was  being  impan- 
nelled,  one  C.  S.  Weaver  was  called  as  a  juror  and  sworn  upon 
his  Voir  dire;  that  after  examination  he  was  challenged  for  cause 
by  plaintiff's  counsel  and  the  court  sustained  the -challenge;  to 
which  decision  of  the  court  the  defendant  excepted. 
Vol.  m — 7 
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We  need  not  inquire  whether  the  examination  of  the  juror 
showed  a  good  cause  of  challenge,  as  the  question  may  be  disposed 
of,  as  far  as  this  appeal  is  concerned,  on  other  grounds.  It  does 
not  appear  from  the  record,  that  the  defendant  was  prejudiced  by 
not  having  this  juror  on  the  panel.  The  cause  was  tried  by  a  com- 
petent jury.  The  defendant  could  not  be  restored  to  its  rights  by 
anew  trial,  as  it  could  not  have  this  juror  impannelled  again.  The 
plaintiff,  for  aught  that  appears  in  this  record,  might  have  chal- 
lenged this  juror  peremptorily;  nor  does  it  appear  that  the  counsel 
for  the  defendant  had  exhausted  his  peremptory  challenges  or  that 
he  did  all  that  he  could  to  free  the  panel  from  objectionable  jurors. 
The  panel  may  have  been  finally  acceptable  to  him.  It  is  for  the 
defendant  to  show  that  it  was  prejudiced  by  the  decision  of  the 
court.  A  judgment  will  not  be  reversed  unless  it  appears  that  a 
party's  rights  have  been  prejudiced,  and  as  it  does  not  appear  that 
there  was  any  legal  objection  to  the  jnry  which  tried  the  case,  the 
defendant  has  not  in  any  legal  sense  suffered  injury,  and  the 
court  will  presume  nothing  in  favor  of  the  party  alleging  error. 
Jf Prison  v.  Lovejoy,  6  Minn.,  224;  Atlas  Mining  Co.  v.  John- 
son,  23  Mich.,  36. 

Secondly:  The  defendant  insists  that  the  plaintiff  cannot  re- 
cover for  an  injury  caused  by  the  negligence  of  his  co-employee 
engaged  in  the  6ame  general  business,  assuming  that  the  evidence 
shows  that  the  accident  which  caused  the  injury  to  plaintiff  was 
solely  from  the  negligence  of  his  co-employed,  viz:  the  car  repairer 
or  yard  master. 

This  is  stating  a  fundamental  principle  of  law,  and  cannot  be 
disputed,  if  the  defendant's  assumption  is  true.  It  may  be  granted 
that  if  the  case  presented  in  this  contention  is  one  falling  within 
that  rule  of  law,  and  not  within  any  exception  to  the  rule,  the  de- 
fendant ought  to  prevail.  This  doctrine  of  exemption  of  the  com- 
mon master  from  liability  to  his  servant  for  injuries  caused  by 
the  negligence   of   a  fellow  servant  engaged  in  the  same  general 
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employment,  is  stated  by  C.  J.  Shaw  in  Harwell  v.  Boston  dk 
Worcester  R.  R.  Co.,  4  Met.,  49,  as  follows:  "He  who  engages 
in  the  employment  of  another  for  the  performance  of  specified 
duties  and  services  for  compensation,  takes  upon  himself  the 
natural  and  ordinary  risks  and  perils  incident  to  the  performance 
of  stich  services,  and  in  legal  contemplation  the  compensation  is 
ad j listed  accordingly.  And  we  are  not  aware  of  any  principle 
which  should  except  the  perils  arising  from  the  carelessness  and 
negligence  of  those  who  are  in  the  same  employment.  These  are 
perils  which  the  servant  is  likely  to  know  and  against  which  he 
can  as  effectually  guard  as  the  master.  They  are  perils  incident 
to  the  service,  and  which  can  be  as  distinctly  foreseen  and  pro- 
vided for  in  the  rate  of  condensation  as  any  other."  In  Lanning 
v.  N.  Y.  C.  R.  R.  Co.,  49  K  T.,  521.  Folger,  C.  J.,  states  the 
law  as  follows: 

"  A  master  is  not  liable  to  those  in  his  employ  for  injuries  re- 
sulting from  the  negligence,  carelessness  or  misconduct  of  a  fellow 
servant  engaged  in  the  same  general  business.  Nor  is  the  liability 
of  the  master  enlarged  when  the  servant  who  has  sustained  an  in- 
jury is  of  a  grade  of  the  service  inferior  to  that  of  the  servant  or 
agent  whose  negligence,  carelessness  or  misconduct  has  caused  the 
injury.  *  *  *  If  they  are  in  the  employment  of  the 
same  master,  engaged  in  the  same  common  work  and  performing 
dnties  and  services  for  the  same  general  purposes,  the  master  is 
not  liable." 

But  the  same  courts  declare  that  while  the  general  doctrine  as 
thus  stated  is  sustained  by  elementary  writers  of  high  authority 
and  by  numerous  adjudications  of  the  American  and  English 
courts,  there  are  well  defined  exceptions;  which  resting  as  they 
clearly  do,  upon  principles  of  justice,  expediency  and  public  policy, 
have  become  too  firmly  established  in  our  jurisprudence  to  be  now 
disregarded  or  shaken. 
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One,  and  perhaps  the  most  important  of  those  exceptions,  arises 
from  the  obligation  of  the  master,  whether  a  natural  person  or  a 
corporate  body,  not  to  expose  the  servant  when  conducting  the 
master's  business  to  perils  or  hazards  against  which  he  may  be 
guarded  by  proper  diligence  upon  the  part  of  the  master.  To 
that  end  the  master  is  bound  to  observe  all  the  care  which  pru- 
dence and  the  exigencies  of  the  situation  require  in  providing  the 
servant  with  machinery  or  other  instrumentalities  adequately  safe 
for  use  by  the  latter. 

It  is  implied  in  the  contract  between  the  parties  that  the  ser- 
vant risks  the  dangers  which  ordinarily  attend  or  are  incident  to 
the  business  in  which  he  voluntarily  engages  for  compensation. 

But  it  is  equally  implied  in  the  same  contract  that  the  master 
shall  supply  the  physical  means  and  agencies  for  the  conduct  of 
his  business.  It  is  also  implied  and  public  policy  requires,  that 
in  selecting  such  means  he  shall  not  be  wanting  in  proper  care. 
His  negligence  in  that  regard  is  not  a  hazard  usually  or  necessarily 
attendant  upon  the  business;  nor  is  it  one  which  the  servant,  in 
legal  contemplation,  is  presumed  to  risk,  for  the  obvious  reason 
that  the  servant  who  is  to  use  the  instrumentalities  provided  by 
the  master,  has  ordinarily  no  connection  with  their  purchase  in 
the  first  instance,  or  with  their  preservation  or  maintenance  in 
suitable  condition  after  they  have  been  supplied  by  the  master. 
Hough  v.  Railway  Co.,  100  U.  S.,  213;  FUke  v.  Boston  cfe 
Albany  B.  B.  Co.,  53  N.  Y.,  549. 

This  is  a  comprehensive  statement  of  the  common  law  applica- 
ble to  the  case  at  bar.  But  the  learned  counsel  for  the  defendant 
cites  Sec.  1130  Civil  Code  of  Dakota,  and  insists  that  this  Sec. 
places  the  master  and  employe  under  a  different  rule  than  the  one 
above  stated,  and  throws  upon  the  latter  all  the  hazards  growing 
out  of  the  negligence  of  his  co-employe.  Said  section  is  as 
follows: 

"  An  employer  is  not  bound  to  indemnify  his  employe  for  losses 
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suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the  same  employer  in  the 
same  general  business,  unless  he  has  neglected  to  use  ordinary  care 
in  the  selection  of  the  culpable  employe." 

But  we  cannot  see  that  the  section  of  the  statute  above  quoted 
has  changed  in  any  respect  the  rule  of  law  relating  to  this  sub- 
ject. It  has  enacted  simply  the  common  law  into  the  statute 
which  cannot  give  it  any  more  force  than  it  had  before  such  enact- 
ment. If  the  position  of  the  counsel  is  maintainable  then  the 
company  could  not  be  held  liable  for  an  injury  to  an  employe  if 
the  negligence  of  another  employe  was  at  all  involved;  even 
uthough  the  company  had  been  mainly  in  fault,  unless  the  fault 
was  by  not  using  ordinary  care  in  selecting  the  culpable  employe." 

If  the  position  of  the  appellant  is  upheld  in  its  full  extent,  it 
will  in  most  cases  relieve  a  corporate  body,  and  any  employer  who 
acts  through  general  superintendents,  from  liability  to  servants 
for  injuries  occasioned  by  imperfect  and  defective  machinery,  by 
unsafe  mechanical  means  or  appliances  of  any  kind  as  well  as  by 
incompetent  and  unskillful  sub-agents  furnished  without  due  care. 
The  next  section  of  the  Civil  Code  clearly  shows  by  the  terms  em- 
ployed that  an  employer  is  not  to  enjoy  such  an  immunity  from 
liability  as  contended  for  by  the  appellant.  It  is  as  follows: 
"  Sec.  1131 — An  employer  must  in  all  cases  indemnify  his  em- 
ploye for  losses  caused  by  the  former's  want  of  ordinary  care." 
W«  are  then  brought  to  the  question— What  is  want  of  ordinary 
care  ra  the  employer,  and  when  and  under  what  circumstances  is 
he  guilty  of  neglect  within  the  meaning  of  the  law  and  for  which 
he  must  be  held  liable? 

This  section  of  the  statute  is  in  perfect  accord  with  the  decisions 
which  hold  that  the  master  is  liable  to  a  servant  for  his,  the 
master's,  own  negligence,  or  want  of  care  and  prudence,  or  for  his 
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own  personal  act  or  misconduct,  occasioning  injury  and  damage  to 
the  servant.  And  such  negligence,  want  of  care  and  prudence^or 
misconduct,  may  be  shown  in  the  mismanagement  of  the  master's 
affairs,  in  the  selection  or  furnishing  of  improper  or  unsafe 
machinery,  implements,  or  materials  for  the  use  of  the  servant, 
and  his  neglect  in  maintaining  and  keeping  them  in  a  safe  and 
suitable  condition  for  such  use.  It  is  claimed  by  the  counsel  for 
the  appellant  that  having  provided  a  car  repairer  at  this  yard, 
whose  duty  it  was  to  keep  the  cars  and  machinery  in  repair,  it  was 
his  neglect,  and  not  the  company's,  that  these  cars  were  in  a  dan- 
gerous and  unsafe  condition. 

We  understand  the  principle  maintained  in  the  cases  cited  to 
be,  that  there  are  certain  duties  which  concern  the  safety  of  the 
servant  that  belong  to  the  master  to  perform,  and  he  cannot  rid 
himself  of  responsibility  to  his  servant  for  not  performing  them 
by  showing  that  he  delegated  the  performance  to  another  servant 
who  neglected  to  follow  his  instructions  or  omitted  to  do  the  duty 
entrusted  to  him". 

That  the  acts  which  the  master  as  such  is  bound  to  perform 
for  the  safety  and  protection  of  his  employes  cannot  be  entrusted 
to  another  so  as  to  exonerate  the  former  from  liability  to  a 
servant  who  is  injured  by  the  omission  to  perform  the  act  of 
duty,  and  in  respect  to  such  duty  the  servant  who  undertakes  to 
to  perform  it  is  the  representative  of  the  master,  and  not  a  mere 
co-servant  with  the  one  who  sustains  the  injury.  It  is  sometimes 
a  little  difficult  to  determine  how  far  the  master's  duty  within  the 
rule  exter.ds.  But  in  the  case  at  bar  there  cannot  be  much 
uncertainty  in  that  regard.  The  courts  all  agree  that  it  is  a  part 
of  the  contract  of  hire  on  the  part  of  the  master,  that  he  will 
furnish  for  the  use  of  his  servants,  proper,  suitable,  safe  and  suffi- 
cient machinery  and  appliances,  and  keep  them  in  a  safe  and  suita- 
ble condition  for  such  use.  This  is  an  imperative  duty,  a  failure 
to  perform  which  renders  him  liable  as  for  his  own  neglect.  Cone 
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v.  Delaware  Z.  &  W.  R.  R.,  81  N.  Y.,  206;  Bessex  r.  C.  <&  JV. 
W.  Rway  Co.,  45  Wis.,  481,  110  Mass.,  281;  Fuller  v.  Jewett, 
80  N.  Y.,  46;  Drymala  v.  Thompson,  26  Minn.,  40;  Snow  v. 
I/oosetonic  IV way  Co.,  8  Allen,  441 ;  Flike  v.  Boston  <£  Albany 
R.  R.  Co.,  53  K  Y.,  549. 

It  is  clearly  made  to  appear  in  this  case  that  the  injury  to  the 
plaintiff  was  the  result  of  the  broken  car  1804,  and  the  defective 
and  useless  condition  of  the  brakes  upon  both  cars.  The  draw-bar 
and  dead  wood  being  out  of  car  1804,  there  was  nothing  to  prevent 
the  cars  running  together  upon  meeting  with  resistance.  This  of 
itself  might  not  have  caused  harm  to  the  plaintiff,  but  the  brake 
on  this  car  1804  was  out  of  order,  defective  and  could  not  be 
made  to  work;  had  this  brake  been  in  proper  condition  the  6ars 
might  have  been  stopped  before  reaching  the  stationary  cars  on 
the  track,  and  plaintiff  would  probably  have  remained  on  that  car 
until  they  were  stopped;  but  this  brake  upon  1804  failing  to  work, 
as  it  did,  the  next  thing  for  the  plaintiff  to  do  was  to  step  onto" 
car  22ttO  and  attempt  to  6et  the  brake  on  that  car.  That  brake 
was  also  out  of  order,  and  while  his  foot  was  upon  the  dog  for 
the  purpose  of  holding  it  to  the  ratchet,  the  cars  striking  the 
stationary  cars  were  forced  together,  and  his  leg  was  caught.  Had 
this  brake  been  in  good  condition  he  might  still  have  escaped  in- 
jury, as  his  foot  would  probably  have  been  removed  before  the 
concussion.  Can  we  say  then  that  the  failure  of  the  defendant  to 
keep  these  oars,  the  brakes  and  machinery  upon  them  in  a  proper 
and  safe  condition  for  the  use  of  its  employes,  was  not  negligence 
for  which  it  was  liable?  We  cannot  upon  the  law  and  the  facts 
presented  in  this  record  so  decide. 

The  defendant  alleges  an  error  the  refusal  of  the  court  before,  to 
charge  the  jury  as  requested  by  defendant's  counsel  "that  if  the 
plaintiff  knew  or  had  reason  to  know  of  the  broken  or  defective  con- 
dition of  the  car  before  the  accident  to  him,  he  cannot  recover/' 

This  instruction  as  a  whole  could  not  be  given.     It  assumnd  that 
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if  the  plaintiff  had  such  knowledge  he  could  not  recover  under  any 
circumstances;  whereas,  it  is  a  proper  question  to  go  the  jury 
whether  the  circumstances  were  such,  even  having  such  knowledge, 
he  was  himself  in  fault  and  for  that  reason  not  entitled  to  recover. 
But  the  instruction  is  not  warranted  by  the  evidence,  as  it  is  confined 
to  the  broken  car  simply;  whereas  there  were  defects  in  the  brakes 
independent  of  the  injury  to  the  car.  Nor  could  it  be  given  for  the 
reason  that  "having  reason  to  know  or  having  means  of  knowledge," 
is  not  sufficient  to  prevent  a  recovery  in  any  case.  It  must  be  actual 
knowledge  to  have  that  effect. 

Error  is  also  alleged  in  the  refusal  of  the  court  to  charge  the  jury 
that  certain  acts  and  omissions  of  the  plaintiff  were  negligence,  and 
prevented  a  recovery,  as  follows: 

That  the  placing  of  plaintiff's  limb  between  the  cars  in  question, 
was  not  a  necessary  act  but  was  voluntary  on  his  part,  and  that  his 
exposure  of  his  limb  to  this  peril  was  negligence  on  his  part  pre- 
vents a  recovery  of  damages  for  the  injury  which  he  received.  That 
the  plaintiff  having  from  experience  the  knowledge  of  +he  liability  of 
cars  thus  employed  to  become  broken  and  disabled  it  does  not  appear 
that  he  took  any  particular  care  to  avoid  inj  ury  from  such  peril  and 
therefore  cannot  recover. 

The  question  of  contributory  negligence  on  the  part  of  the  plain- 
tiff in  actions  of  this  kind,  has  been  held  by  a  long  line  of  authorities 
to  be  a  question  of  fact  for  the  jury.  Negligence  is  to  be  determined 
from  all  the  facts  and  circumstances  attending  the  case.  Certain 
acts  maybe  negligence  under  some  circumstances  and  not  so  under 
other  or  different  circumstances.  Ford  v.  Fltchburg  R.  JR.  Co.,  110 
Mass.,  261, 100  U.  S.,  225,  19  N.  Y.,  521, 15  Wall,  401. 

It  appears  from  the  evidence  in  this  case  that  the  plaintiff  imme- 
diately previous  to  the  accident,  came  into  the  defendant's  yard  and 
f  >und  the  freight  train  in  which  were  the  two  cars  in  question  stand- 
ing on  the  track.     The  switching    and    distributing  of  these  cars 
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commenced  at  once.  The  plaintiff  had  worked  in  this  yard  but  two 
days.  He  could  not  therefore  have  been  very  familiar  with  the 
other  employes,  the  cars,  or  the  work  of  the  yard.  He  was  or- 
dered by  the  yard  master  to  brake  and  stop  these  two  cars  at  a  cer- 
tain point  which  evidently  required  hasty  and  immediate  action; 
hence  the  question  whether  he  did  know  or  had  reason  to  know  of 
the  broken  and  defective  condition  of  the  cars,  and  whether  he 
was  guilty  of  negligence  or  was  reckless  in  acting  as  he  did  under 
these  circumstances,  were  proper  questions  to  be  submitted  to  a 
jury.  Mehcm  Administratrix,  etc.  v.  The  Syracuse,  Bmghcmp- 
ton>  &  JV&w  York  R.  R.,  73  N.  Y.,  586;  Hough  v.  Railway  Co., 
100  XL  S.  225. 

.  We  find  by  looking  into  the  record  that  the  court  did  charge  on 
these  points  as  follows:  "If  the  plaintiff,  either  from  the  unusual 
appearance  of  the  car — as,  for  instance,  its  being  attached  to  the 
next  car  by  chains — or  from  any  statement  of  the  yard  master  or 
car  repairer,  had  reason  to  suppose  the  car  in  question  was  defec- 
tive or  had  been  broken,  it  was  his  duty  to  take  care  not  to  expose 
his  person  to  injuries  which  a  broken  or  defective  car  might 
cause." 

"If  the  jury  believe  the  evidence  of  Gilboy,  that  statements 
were  made  by  him,  in  the  presence  and  hearing  of  plaintiff,  that 
the  car  was  broken,  and  that  it  should  be  taken  out  and  repaired, 
that  was  sufficient  notice  to  the  plaintiff  that  the  car  was  defec- 
tive, and  he  was  bound  to  take  care  not  to  expose  his  person  to  in- 
jury on  account  of  such  defect." 

"If  the  plaintiff  was  careless,  heedless  or  negligent  at  the  time 
the  injury  occurred  and  such  carelessness,  heedlessness  or  negli- 
gence materially  contributed  to  the  injury,  he  cannot  recover." 

"If  you  find  from  the  evidence  that  the  defendant  was  guilty  of 
negligence  in  not  providing  proper  and  safe  machinery   and   ap- 
pliances, in  consequence  of  which  neglect  the  injury  was  received; 
Vol.  hi — 8 
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still  if  the  plaintiff  failed  to  exercise  that  prudence,  care  and 
caution  which  a  prudent  man  under  similar  circumstances,  ordi- 
narily would  exercise,  which  contributed  approximately  to  the  in- 
jury, he  is  not  entitled  to  recover." 

The  defendant  cannot  be  heard  to  say  in  view  of  these  instruc- 
tions and  the  finding  of  the  jury  upon  them  that  there  is  any 
question  of  contributory  negligence  for  this  court  to  consider.  It 
was  an  issue  raised  by  the  pleadings,  and  evidence  was  given  to 
that  point  by  both  parties  which  was  somewhat  conflicting.  Under 
the  decisions  of  this  court  the  verdict  is  conclusive  upon  that  issue. 
Ccmlfield,  et.  at.  v.  Bogle,  11 N.  W.,  Rep.,  511  and  cases  cited. 

In  such  a  case  as  the  one  presented  in  this  record  the  burden  of 
proof  to  show  contributory  negligence  was  upon  the  defendant. 
Indianapolis  &  St.  Louis  R.  R.  Co.  v.  Hurst,  93  U.  S.,  291 ; 
Wharton  on  Negligence,  Sec.  423  and  authorities  cited;  Railroad 
Company  v.  Gladmon,  15  Wall,  401. 

All  the  questions  worthy  of  notice  have  now  been  considered. 
There  being  nothing  in  the  case  to  call  for  any  interference  with 
the  result,  the  judgement  of  the  District  Court  is 

Affirmed. 
All  the  Judges  concurring. ' 
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Indian  country  :  The  term  "Indian  Country"  includes  such  portions  of  the  pubUe 
domain  as  are  expressly  reserved  for  the  use  and  occupation  of  the  several  bands 
and  tribes  of  Indians;  and  which  are  not  included  withiu  the  jurisdiction  of  any 
state  or  territorial  government. 

reservation  bt  executive  order  :  The  authority  of  the  President  to  withdraw 
from  sale  a  portion  of  the  public  domain,  and  set  it  apart  for  the  use  of  the  several 
tribes  of  Sioux  Indians,  as  an  addition  to  their  existing  treaty  reservation,  cannot 
be  questioned. 
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8.  jttbisdiction  extbnded  ovbr:  Such  executive  order  withdrew  that  portion  of 
the  public  domain  from  the  operation  of  the  criminal  laws  of  the  territory:  the 
trade  and  intercourse  laws  were  thereby  extended  oyer  such  district  of  country, 
and  it  became  Indian  country  within  the  meaning  of  the  acts  of  Congress  extend- 
ing the  crimes  act  to  the  Indian  country. 

4.  executive  okdeb:  revocation  of:  effect  on  pending  indictment:  The 
revocation  of  the  executive  order  setting  apart  such  portion  of  the  public  domain 
as  an  addition  to  the  existing  reservation,  did  not  affect  the  jurisdiction  of  the 
court  to  try  defendant,  upon  an  indictment  for  a  homicide,  committed  in  such  dis- 
trict of  country,  pending  at  the  time  of  such  revocation. 

5.  impeaching  witness:  CROSS-EXAMINATION  of:  Where  an  impeaching  witness, 
on  his  direct  examination,  testifies  to  a  part  of  a  conversation,  it  is  error  to  ex- 
clude the  rest  of  such  conversation,  when  material  to  the  case,  upon  cross-exami- 
nation; particularly  when  the  balance  of  such  conversation  tends  to  explain  the 
apparently  contradictory  statements  of  the  witness  sought  to  be  impeached. 

6.  self  defense:  apprehension  of  danger:  threats:  first  attack.  Communi- 
cated threats  serve  to  put  a  man  upon  his  guard  to  protect  himself.  But  a  bare 
fear  or  apprehension  arising  solely  from  previous  threats,  affords  no  excuse,  unless 
at  the  time  of  the  killing  some  effort,  movement  or  overt  act  was  being  made  by 
the  party  killed  to  carry  such  previous  threats  into  execution,  and  a  necessity,  real 
or  apparent,  existed  at  the  time,  for  the  killing  to  prevent  the  accomplishment  of 
such  previous  threats;  and  if  defendant  committed  the  first  aggressive  act  he  can- 
not claim  the  benefit  of  the  law  of  self  defense. 

7.  apprehension:  reasonable  grounds  of:  who  to  judge  of.  The  Jury  who  try 
the  cause,  and  not  the  party  who  kills,  are  to  review  and  judge  of  the  reasonable 
grounds  of  his  apprehension  and  of  the  imminency  of  the  danger. 

Writ  of  Error  to  the  Second  Jvdicial  District  Court. 

At  the  April,  1877,  term  of  the  Second  Judicial  District  Court, 
the  defendant  was  indicted  for  the  murder  of  one  David  Rauck, 
alleged  to  have  been  committed  on  April  10, 1877,  "  in  the  Sioux 
"reservation  set  apart  by  order  of  the  President  of  the  United 
"  States,  dated  January  11th,  1875,  near  a  place  in  said  reservation 
"  called  Fort  Pierre,  in  said  district  and  territory,  which  was 
"  then  and  therein  the  Indian  country  and  within  the  jurisdiction 
"of  this  court." 
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The  cause  was  tried,  and  Dec.  27th,  1881,  the  jury  returned  a 
verdict  of  manslaughter  against  the  defendant. 

On  the  trial  the  court  charged  the  jury  upon  the  law  of  self  de- 
fense as  follows: 

"  Admitting  the  killing,  he  contends  in  court  here,  that  such 
"  killing  was  in  self-defense,  or  in  other  words  that  it  was  excusable 
"  or  justifiable.  Where  one  person  kills  another  in  actual 
"  self-defense,  the  common  law  declares  it  to  be  excusable  homi- 
"  cide  and  not  punishable.  In  general  this  right  exists  where 
"  one  is  suddenly  assaulted,  and  in  the  defense  of  his  person  and 
"  where  immediate  and  great  bodily  harm  would  be  the  apparent 
"  consequence  of  waiting  for  the  assistance  of  the  law,  and  there 
"  is  no  other  probable  means  of  escape,  he  kills  his  assailant." 

"  The  right  o£  self-defense  is  founded  on  the  law  of  nature,  and 
.  "  is  a  law  of  necessity,  and  that  necessity  must  be  real  or  appar- 
"  ently  real.  Therefore  when  homicide  is  committed  in  the  law- 
"  ful  defense  of  a  man's  person  and  at  a  time  when  there  is  a 
"  reasonable  ground  to  apprehend  a  design  to  do  the  slayer  some 
"  great  personal  injury  and  imminent  danger  of  such  design  being 
"  accomplished,  such  homicide  is  ranked  as  excusable  (or  as  the 
"  statute  of  Dakota  names  it,  justifiable.)" 

"  It  must  be  in  lawful  defense  of  the  person;  and  defense  im- 
"  plies  the  assailing  party,  or  one  who  by  some  overt  act,  or 
"  threatening  movement  makes  the  first  aggression  or  attack.  If 
"  the  party  killed  did  not  make  any  such  assault  or  do  any  overt 
"  act  or  make  any  such  aggressive  or  hostile  movement — in  other 
"words,  if  there  was  no  imminent  danger  and  no  reasonable 
"ground  for  apprehension  of  great  bodily  injury,  either  real  or 
"  apparent,  then  the  doctrine  of  self-defense  is  not  available.  Two 
"things  must  concur;  first,  there  must  be  reasonable  ground  for 
"  apprehension  of  great  bodily  harm,  and  secondly,  imminent 
"  danger  to  body   or   life.     Imminent  danger  means   immediate 


Digitized  by 


Google 


MAT  TERM,  1882.  '  61 

United  States  v.  Harvey  W.  Kuowlton. 

44  danger,  danger  quickly  to  come.  When  a  person,  who  is  without 
44  fault  himself  is  attacked  by  another  in  such  manner  or  under 
44  such  circumstances  as  to  furnish  reasonable  ground  for  appre- 
*•  hending  a  design  to  take  away  his  life,  or  to  do  him  some  great 
44  bodily  harm,  and  there  is  reasonable  ground  for  his  believing 
44  the  danger  imminent  that  such  design  will  bp  accomplished,  he 
4,4  may  safely  act  upon  appearances,  and  kill  the  assailant,  if  that 
" be  necessary  to  avoid  the  apprehended  danger;  and  the  killing 
44  will  be  excusable,  although  it  may  afterwards  turn  out  that  the 
44  apprehensions  were  false,  and  that  there  was  in  fact  neither  de- 
44  sign  to  do  him  serious  injury,  nor  danger  that  it  could  be  done." 

"  He  mu6t  decide  at  his  peril  upon  the  force  of  the  circum- 
44  stances  in  which  he  is  placed,  for  that  is  a  matter  which  is 
44  subject  to  be  examined  into  in  a  court  of  justice  and  before  a 
"jury." 

"  The  jury  who  try  the  cause,  and  not  the  party  who  kills,  are 
44  to  review  and  to  judge  of  the  reasonable  grounds  of  his  appre- 
44  hension  and  of  the  imminency  of#the  danger  ;  that  is,  whether 
44  there  was  present,  immediate,  and  imminent  danger.  Communi- 
44  cated  threats,  if  any,  serve  to  put  a  man  upon  his  guard  and  to 
44  take  necessary  steps  to  protect  himself.  But  a  bare  fear  or  ap- 
44  prehension  arising  solely  from  previous  threats,  without  any- 
44  thing  more,  affords  no  excuse — none  whatever,  unless  at  the 
44  time  of  the  killing  some  effort,  movement,  or  overt  act,  wa6  be- 
44  ing  made  by  the  party  killed  to  carry  such  previous  threat  into 
44  execution,  and  a  necessity,  apparent  or  real,  existed  at  the  time 
44  for  the  killing  in  order  to  prevent  the  accomplishing  of  the 
44  previous  threats.  The  defendant  alleges  and  insists  generally 
44  that  the  deceased  and  others  with  him,  came  armed  into  Wal- 
44  pole's  camp,  upon  that  day,  with  the  purpose  and  avowed  intent 
44  to  forcibly  take  from  him  or  O'Neil  or  both  of  them,  the  watch 
44  and  money  which  had  been  obtained  from  the  Englishman  (so 
•4  called)  that  day  at  an  alleged  game  of  "  card  monte."     And 
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"  that  threats  had  been  made  by  deceased  and  others,  that  if  the 
u  money  and  watch  were  not  delivered  up,  the  defendant  would 
"  be  killed.  I  do  not  pretend,  in  this  statement  of  the  evidence 
"  to  give  anything  more  than  a  general  idea  or  suggestion  of  the 
"  evidence,  all  of  which  you  will  remember.  What  I  wish  to  say 
"  is,  that  if  the  defendant  had  thus  obtained  the  money  and  watch, 
"  or  had  assisted  in  obtaining  such  property,  any  force  used  or  to 
"  be  used  in  getting  the  property  back  would  be  illegal.  You, 
"  gentlemen  of  the  jury,  are  to  consider  all  of  the  evidence  in  the 
"  case,  and  all  the  circumstances;  and  it  is  your  duty  to  determine 
"  what  it  was  that  brought  the  deceased  and  the  others  to  Walpole's 
44  camp — that  is  to  say,*  what  was  really  and  actually  their  purpose." 
u  The  prosecution  on  the  other  hand  insists  that  the  deceased 
"  and  the  others  did  not  go  up  there  with  any  intent  or  purpose  to 
"do  the  defendant  any  bodily  harm;  that  there  is  no  credible  evi- 
"  dence  of  any  such  purpose  or  intent  or  of  any  threats;  and  that 
"  if  the  deceased  and  the  others  went  up  armed,  it  was  in  accord- 
"  ance  with  the  habits  of  such  Aiigrants  when  encamped  among 
"*  numerous  strangers  in  that  section  of  the  country,  and  at  that 
"  time,  over  four  years  ago." 

u  You  are  to  determine  all  these  contested  points,  and  if  you 
"  should  find  that  the  deceased  and  others  did  actually  go  there 
"  with  the  purpose  and  intent  claimed  by  the  defense,  then  you 
"  are  to  consider  all  that  in  connection  with  the  circumstances  or 
"  surroundings  of  the  defendant  at  the  time  of  the  killing." 

"  A  man  who  is  in  the  lawful  possession  of  personal  property 
u  may  resist  any  attempt  to  take  it  from  him  by  force  or  violence, 
"  provided  that  in  such  resistance  the  force  or  violence  he  uses  is 
44  not  more  than  is  necessary  or  sufficient  to  prevent  such  attack 
u  upon  him." 

44  But  in  this  case  you  are  to  inquire  who  made  the  first  attack 
"or  hostile  movement  or  demonstration;  for  as  I  have  already 
"  stated,  threats  alone  are  insufficient,  unless  there   be   also  some 
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u  overt  or  perceivable  act  or  motion  on  the  part  of  the  deceased. 
u  You  are  to  examine  carefully  into  all  the  evidence  to  ascertain 
"  who,  just  before  the  killing,  did  commit  the  first  aggressive  or 
"  hostile  act,  for  if  the  defendant  did  make  or  commit  the  first 
"  aggressive  act  or  hostile  movement,  he  cannot  claim  any  benefit 
"  from  the  law  of  self-defense." 

"  In  such  case  the  deceased  himself  or  the  prosecution  for  him 
"  (he  being  dead)  could  claim  that  the  deceased,  if  he  afterwards 
"  made  any  movement  of  his  gun,  was  acting  in  his  own  self-de- 
"  fense." 

"  In  other  words  if  the  defendant  himself  first  made  an  hostile 
"  attack  or  movement  or  demonstration  upon  or  toward  the  de- 
"  ceased,  the  law  is  that  the  defendant's  plea  of  self-defense  cannot 
"be  available." 

u  For  as  I  have  already  stated  the  person  who  claims  the  pro- 
"  tection  of  the  law  of  self-defense  must  be  without  fault  himself, 
"  and  it  must  be  shown,  or  made  to  appear  that  without  being  the 
"  first  aggressor  or  assailant  himself,  he  acted  in  self-defense  upon 
44  reasonable  grounds  for  apprehension  that  some  great  bodily  in- 
"  jury  was  about  to  be  done  to  him,  and  that  there  was  at  the  time 
M  a  present  and  immediate  danger,  real  or  apparent,  of  such  design 
"  being  accomplished." 

The  remaining  facts  necessary  to  an  understanding  of  the  points 
passed  upon  by  the  court,  are  stated  in  the  opinion. 

Bartlett  Tripp  and  Gamble  Bros.,  for  plaintiff  in  error. 

Points  in  brief: 

It  is  only  in  those  places  over  which  the  United  States  bas  ex- 
clusive jurisdiction,  that  her  courts  have  jurisdiction  to  try 
offenses  of  murder  and  manslaughter.  Kev.  Stats.  U.  S.  Sec.  5339. 

This  territory  has  so  much  of  sovereignty  that  no  place  can  be 
said  to  be  within  the  exclusive  jurisdiction  of  the  United  States  un- 
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less  some  special  act  of  Congress  has  made  it  so.  Murder  com- 
mitted in  one  of  the  organized  counties  is  an  offense  against  the 
territory,  and  not  against  the  United  States.  Franklin  v.  United 
States^  1  Col.,  35 ;  United  States  v.  Reynolds;  Clinton  v.  Engle- 
brecht. 

There  is  no  special  law  that  gave  the  United  States  exclusive 
jurisdiction  over  the  locus  vn  quo,  at  the  date  of  the  commission  of 
the  alleged  offense  or  at  any  time  since. 

Sec.  3145  Rev.  Stats.  U.  S.,  is  relied  upon  as  conferring  juris- 
diction. Under  this  section  the  question  is,  was  the  place  where  the 
offense  is  alleged  to  have  been  committed  "Indian  country?"  4  U. 
S.  Stats.,  729,  Sec.  1. 

The  test  is,  has  the  Indian  title  been  extinguished?  If  it  has  not 
it  is  Indian  country;  if  it  has,  it  is  not  Indian  country.  Clark  et 
al.  v.  Bates  et.  al.,  1  Dak.,  42;  Same  case,  95  U.  S.,  204. 

Proclamation  of  President  Grant  of  Jan.  11th,  1875,  could  not 
restore  the  Indian  title  which  had  been  extinguished  by  treaty. 

The  effect  of  the  reservation  by  such  proclamation,  is  to  with- 
draw the  lands  from  sale  and  settlement;  an  act  clearly  executive 
and  sanctioned  by  usage  and  Congress  itself.  Grisar  v.  Me- 
Donald,  6  Wall.,  380. 

Territorial  courts  exercise  jurisdiction  over  military  reservations 
not  in  the  Indian  country.  Attorney  General  Gushing,  6  Opinions, 
574-5,  and  again  same  vol.  p.  363-4;  Reynolds  v.  People,  1  Col., 
179;  Clay  v.  State,  4  Kan.,  49;  People  v.  Godfrey,  17  Johns., 
225;  Com.  v.  Clay,  8  Mass.,  75;  United  States  v.  Bevan,  3 
Wheaton,  388. 

Every  reservation  of  the  government  has  the  same  effect. 
Leavenworth,  dec,  R.  R.  Co.  v.  U  S.,  92  U.  S.,  747;  United  States 
v.  Varela,  94  U.  S.,  614;  United  States  v.  Tom,  1  Oregon,  29; 
United  States  v.  Seveloff,  2  Saw.,  311. 
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It  seems  to  us  entirely  clear,  that  since  the  treaty  of  1868,  the 
place  of  the  homicide  has  never  been  Indian  country. 

But  conceding  that  the  proclamation  of  1875  had  the  effect 
contended  for  by  the  U.  S.  Attorney,  the  proclamation  of  1879,  it 
must  be  conceded,  had  equal  effect.  If  the  first  proclamation  had 
the  force  and  effect  of  a  statute  in  extending  the  act  of  1834,  with 
all  its  provisions  for  the  punishment  of  crime,  including  murder, 
the  last  proclamation  repealed  it,  and  with  the  repeal  dropped 
every  prosecution  pending,  in  whatsoever  stage  the  same  might  be. 

This  position  at  common    law    may    be    considered    settled. 
Hartomgv.  People,  22  K  Y.,  95;  1  Pleas  of  Crown,  29V,  Miller's 
Case,  1   Wm.  Bl.,  451;  Rex  v.  McKeoza,  Euss.  &  Ey.,  429;  U. 
S.  v.  Passamore,  4t  Dall.,  372;  Com.  v.  Duane,   1   Binn.,   601 
Teaton  v.  U.  S.,  5  Cranch,  281;  Com.  v.  Kimball,  21  Pick.,  373 
Com.  v.  Marshall,  11  Pick.,  350;  Howard  v.  State,  5  Ired.,  183 
Cook  v.  Board  of  Police,  16  Abb.  Pr.,  478;  State  v.  McDonald, 
20  Minn.,  136. 

It  cannot  be  contended  that  any  statutes  of  the  United  States, 
providing  saving  clauses  in  cases  of  repeal,  apply  to  this  case;  for 
if  any  such  statutes  can  be  construed  to  apply  to  criminal  cases  at 
all,  there  is  no  such  license  permitted  the  courts  as  to  class  procla- 
mations of  the  President  as  statutes,  whatever  legislative  effect 
they  may  otherwise  give  them. 

As  to  the  extent  of  the  right  of  cross  examination,  cited:  Com. 
v.  Goddard,  14  Gray,  402;  Metzer  v.  State,  39  Ind.,  596;  Burg- 
hart  v.  Brown,  51  Mo.,  600 ;  Jackson  v.  Feather  River  W.  Co., 
14  Cal.,  18;  People  v.  Mivrphy,  39  Oal.,  52;  People  v.  Strong, 
30Cal.,  151;  Searles  v.  Thompson  Bros.,  18  Minn.,  322;  Wilhelm 
v.  Leonard,  13  Iowa,  835;  KeUoe  v.  State,  47  Ala.,  573;  Light- 
foot  v.  State,  16  Mich.,  507;  Pharesv.  Barber,  61  111.,  271;  17 
Pick.,  490;  2  Gray,  262;  126  Mass.,  23. 
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The  witness  having  been  attacked  by  an  attempt  to  show  con- 
tradictory and  inconsistent  statements,  defendant  had  the  right, 
either  by  cross  examination  or  fresh  witnesses,  to  support  him  by 
showing  that,  at  a  period  so  remote  that  he  would  not  be  presumed 
to  have  them  manufactured  a  story,  he  had  related  the  occurrence 
the  same  as  he  tells  it  in  court.  State  v.  Dennis,  32  Vt.,  158; 
Boll  v.  Hockey,  23  Wend.,  50;  State  v.  Laxton,  78  N.  C,  664; 
1  Gray,  83  and  340;  State  v.  Petty,  21  Kan.,  54;  Brooklank  v. 
State,  55  Ind.,  169;  Green  v.  Cochran,  43  Iowa,  544;  Wade  v. 
Thayer,  40  Cal.,  578;  Daily  v.  State,  28  Ind.,  285;  Coffin  v. 
Anderson,  4  Blackf.,  398;  Beauchamp  v.  State,  6  -Id.,  299; 
Stewart  v.  People,  23  Mich.,  63;  2  Phil.,  on  Ev.,  4th  Ed.,  600,  n; 
Wharton  Cr.,  Ev.  Sec,  492;  Roscoe  Cr.  Ev.,  102-103,  and  notes. 

Upon  the  law  of  self-defense,  cited:  Tweedy  v.  State,  5  Iowa, 
438)  Ervrinv.  State,  29  Ohio  St.,  186;  People  v  Lilly,  38  Mich., 
270;  Runyan  v.  StaU,  57  Ind.,  80;  Long  v.  State,  52  Miss.,  23; 
Fortenlerry  v.  State,  55  Miss.,  409-10;  Bohannonv.  People,  8 
Bush.,  481,  reported  8  Am.  Rep.,  ill;  People  v.  Batclielder,  27 
Cal.,  70;  Pond  v.  People,  8  Mich.,  174;  Patton  v.  People,  18 
Mich.,  834. 

Hugh  J.  Campbell,  U.  S.  Attorney,  for  defendant  in  error. 

This  was  Indian  country  at  the  time  of  the  homicide,  under  the 
decisions  of  the  following  authorities:  Bates  v.  Clark,  95  U.  S., 
204;  15  Stats,  at  Large,  635;  Harkson  v.  Hyde,  8  Otto,  476;  13 
Peters,  509;  6  Wallace,  380;  U.  8.  v.  Cisna,  1  McLean,  254; 
Worcester  v.  Ga.,  6  Peters,  515;  U.  S.  v.  Stahl,  1  Woolworth,  20; 
U.  S.  v.  Sa-loo-da-cot,  1  Abbott,  U.  S.  R.,  377. 

As  to  the  power  of  the  President  by  proclamation  to  make 
reservation  of  the  public  lands  for  any  purpose,  and  the  statutes  of 
Congress  upon  which  that  power  is  founded,  see  Wilcox  v.  Jack- 
son,  13  Peters,  509;  Grisar  v.  McDonald,  6  Wallace,  380. 
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The  territory  covered  by  President  Grant's  proclamation  of  Jan. 
11th,  1875,  is  a  treaty  reservation.  See  Johnson's  Treaty;  15 
Statutes  at  Large,  Sec.  505. 

The  United  States  had  exclusive  jurisdiction  over  tha  locus  in 
quo  at  the  time  of  the  homicide  and  of  the  indictment,  Sarhness 
v.  Hyde,   8   Otto,  476;  Longford  v.  Meredith,  11  Otto,  145. 

This  Court  acquired  jurisdiction  of  the  offense  by  the  indict- 
ment.    This  jurisdiction  is  still  in  the  Court. 

1st.  Because  it  has  still  complete  jurisdiction  of  the  locus  m 
quo,  it  being  now  a  part  of  the  Second  Judicial  District;  and 

2nd.     The  law  creating  the  offense  is  unrepealed. 

The  crime  of  murder  in  the  Indian  country  is  still  a  crime  by 
law,  unrepealed.  The  place  of  the  offense  is  still  in  the  Second 
Judicial  District.  So  that  all  the  authorities  cited  by  appellant  as 
to  the  ousting  of  jurisdiction,  either  by  a  repeal  of  the  law  or  by  a 
change  in  the  territory  of  the  District,  are  inapplicable. 

This  is  not  one  of  those  cases.  This  is  a  case  simply  where  a 
particular  place  at  which  a  certain  crime,  when  committed,  wa6  by 
law  cognizable  in  the  United  States  courts,  was  not,  at  the  time 
of  the  trial,  a  place  where  the  same  kind  of  a  crime,  if  now  committed, 
is  cognizable  by  these  courts. 

Ergo,  says  appellant,  that  which  was  cognizable  when  com- 
mitted, is  no  longer  cognizable,  because  a  similar  crime  now  com- 
mitted would  not  be  cognizable. 

The  statement  of  the  proposition  refutes  it.  There  is  no  such 
doctrine  in  the  authorities.  If  there  were  still  any  doubt,  Sec.  13 
U.  S.  R.  S.  expressly  saves  the  jurisdiction  in  the  case.  Treaties 
have  the  force  and  effect  of  statutes,  and  are  included 
under  the  provisions  of  Sec.  13.  Martin  v.  Wheaton,  1  Wheaton, 
304;  Foster  v.  Neilson,  2  Peters,  253. 
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Another  principle  that  is  applicable  to  the  point  in  issue  is 
this: 

When  there  is  no  express  repeal  of  any  part  of  the  treaty,  treaty 
and  statute  should  be  so  construed  together,  and  as  fax  as  possible 
the  provisions  of  each  should  be  allowed  to  stand.  U.  S.  v.  Berry , 
4th  Fed.  Rep.,  745. 

The  provisions  of  the  law  governing  crimes  and  offenses  in 
Indian  country,  in  force  at  the  time  of  the  treaty,  became  part  of 
the  treaty  by  operation  of  law,  and  the  United  States  is  bound  by 
these  treaty  obligations  to  punish  all  offenses  covered  by  section 
2145  R.  S.,  which  should  occur  at  any  time  in  any  part  of  the  ter- 
ritory which  then  or  thereafter  should  become  Indian  country. 

As  to  the  impeaching  testimony,  the  abstract  of  appellant  does 
not  give  the  whole  of  the  rulings,  and  offers  and  testimony  bearing 
on  the  point  in  question. 

When  Budd  had  testified  that  he  was  present  at  the  killing,  Mr. 
Maxon  was  introduced  for  the  purpose  of  showing  contradictory 
statements  made  by  Budd  to  Maxon,  as  to  the  time  of  his  presence 
at  the  place  where  the  murder  was  committed. 

Counsel  for  defendant  treated  this  as  an  impeaching  question, 
and  objected  to  it  on  the  ground  that  no  proper  foundation  had 
been  laid  for  such  a  question,  and  so  the  court  treated  the  question, 
and  Maxon  was  then  dismissed  from  the  witness  stand  and  Budd 
recalled  for  the  purpose  of  laying  the  foundation  by  further  cross- 
examination. 

Budd,  on  the  further  re-cross-examination,  was  propounded  a 
formal  impeaching  question  as  follows: 

Mr.  Budd,  did  you  not  on  the  16th  or  17th  day  of  April,  1877, 
at  Pierre,  in  this  territory  and  district,  say  to  Charles  Maxon,  this 
man,  that  you  had  got  into  Pierre  two  days  before  the  16th 
or  17th? 

Am.— No,  Sir,  I  did  not. 
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Q.— You  did  not? 

Ans. — I  did  not. 

Further  on,  on  re-direct  examination  Budd  testifies: 

"  I  had  a  talk  with  Maxon,  a  day  or  two  after  the  shooting, 
but  not  about  the  shooting" 

"  I  don't  recollect  of  saying  anything  about  the  time  when  I  ar- 
rived in  camp." 

Then  Maxon  was  recalled,  and  the  identical  question  which  had 
been  propounded  to  Budd  was  propounded  to  Maxon. 

To  that  question  he  answered — Yes,  sir. 

This  was  in  accordance  with  the  practice  and  rulings  of  the 
court  as  to  the  manner  of  putting  impeaching  questions,  and  is 
sustained  by  the  authorities.  1  Wharton  Ev.,  552,  555;  Conrad 
v.  Guffey,  16  How.,  35;  McKinney  v.  Neil,  1  McLean,  540; 
Everson  v.  Carpenter,  17  Wendel,  419;  State  v.  JToyt,  13  Minn., 
132;  People  v.  Devine,  44  Cal.,  452;  Oaffney  v.  People,  50  N.  Y., 
423;  Kelchhigmam,  v.  State,  6  Wis.,  426. 

On  re-examination  the  witness  impeached  may  be  asked  as  to 
the  details  of  the  contradiction.  Wharton  Cr.  Ev.,  48b,  4«2. 
Appellant  did  not  offer  to  re-examine  the  impeached  witness. 
He  was  permitted  to  cross-examine  the  impeaching  witness, 
Maxon,  at  length. 

After  a  particular  cross-examination  in  which  the  witness, 
Maxon,  gave  all  the  conversation  in  question,  in  full,  he  was  asked: 

Q. — That's  all  you  remember  of  the  conversation? 

Ans. — That's  all  I  recollect. 

Maxon  was  dismissed. 

Afterwards,  the  next  day  we  think,  he  was  recalled  by  defendant 
for  further  cross-examination*  and  then  was  asked  the  question  ob- 
jected to.     In  this  question  he  was  asked  to  state,  not  anything  as 
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to  the  former  subject  upon  which  both  he  and  Budd  had  been 
examined,  and  Maxon  cross-examined.  Nothing  of  the  kind.  But 
he  was  asked  what  Budd  told  him  as  to  an  entirely  different  matter, 
the  circumstances  of  the  homicide. 

This  was  not  competent  evidence  nor  cross-examination.  It 
was  clearly  hearsay.  It  was  in  every  way  incompetent  as  testi- 
mony, and  irrelevant  to  any  issue.  Its  object  could  only  have 
been  to  raise  an  inference  in  the  minds  of  the  jury  that  he  had 
been  present  at  the  homicide,  because  he  had  told  some  one  that 
he  had  been.  Could  anything  be  balder  hearsay?  The  case  in  14 
Gray,  cited,  is  not  in  point.  That  inquiry  on  cross-examination 
was  as  to  witness'  own  ground  for  making  a  particular  statement  to 
which  he  had  testified.  This  is  not  that  case.  That  was  compe- 
tent testimony.  This  is  incompetent.  A  difference  about  as  broad 
as  can  exist  usually  between  any  two  things.  The  very  question 
refused  by  the  court  in  14  Gray,  was  allowed  in  this  case. 

And  witness,  in  answer  to  it,  had  said  that  he  had  told  all  the 
conversation  which  he  remembered. 

The  case  in  39  Ind.,  597,  relates  to  the  doctrine  of  confessions 
and  admissions,  and  is  the  well  settled  law  from  time  immemorial. 
But  it  is  not  in  point  here. 

The  case  in  51  Mo.,  is  still  further  from  the  point.  The  issue 
there  was  the  signing  of  a  note.  The  conversation  in  evidence 
was  part  of  the  conversation  as  to  whether  defendant  did  sign  the 
note.  Part  of  defendant's  statements  on  this  point  were  admitted, 
and  part  rejected.  As  the  court  say  it  was  about  the  very  matter 
in  controversy.  That  is  not  this  case.  It  is  the  old,  old  case — 
where  a  part  of  the  conversation  on  a  specified  subject  is  given, 
all  must  be  given. 

14  California  decides  simply  that  cross-examination  ought  to  be 
allowed  a  free  range  within  the  subject  matter  of  the  examination 
in  chief.     It  also  says  that  undoubtedly  it  cannot  go  beyond  that 
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matter.  •   There  the  subject  matter  was  the  water  that  the  witness 
says  was  running  over  the  flume. 

Here  the  subject  matter  is — Did  Bndd  say  to  Maxon  that  he 
came  to  him  a  day  or  two  before  the  16th  or  17th  of  April?  The 
court  in  3U  Cal.,  limit  the  cross-examination  to  the  same  subject 
matter.  It  was  an  extreme  case  of  a  violation  of  the  rule  of  law. 
It  is  not  this  case. 

The  argument  of  counsel   on   the   Maxon   testimony  has  two % 
propositions: 

1st.     That  the  question  propounded  was  proper  cross-examina-. 
tion. 

On  this  point  his  authorities  do  not  bear  him  out,  are  not  in 
point,  and  so  far  as  the  principles  they  lay  down  do  apply  to  this 
case,  are  against  him. 

2d.  But  the  gist  of  his  position — the  real  proposition  that  he 
desires  to  persuade  this  court  to  announce  as  a  part  of  the  law  of 
evidence,  when  stripped  of  its  garments  of  rhetoric,  and  standing 
out  as  a  bald,  naked  proposition  of  law,  is  this:  To  prove  that 
Budd  was  present  at  the  place  he  said  he  was  by  giving  in  evi- 
dence his  hearsay  statement,  unsworn  to,  to  Maxon,  that  he  was 
present.  No  single  authority  cited  by  appellant,  nor  that  was 
ever  cited,  nor  that  ever  will  be  cited,  sustains  this  bold  and 
original  proposition. 

Last  and  most  decisive,  the  question  was  not  competent  because 
it  sought  to  contra<lict  his  own  witness  Budd. 

Budd  had  testified: 

Q.     "You did  have  some  talk  with  him?"  (Maxon.) 

Ans. — "  Yes,  butnot  about  the  sfiooting" 

Now  after  this  testimony  of  their  own  witness,  counsel  seek  to 
prove  by  Maxon  that  Budd  did  have  a  long,  detailed  conversation 
with  Maxon  about  the  shooting. 
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To  reoapitulate: 

There  was  no  error  in  the  ruling  of  the  court,  in  not  allowing 
the  question  to  Maxon. 

1st.     Because  it  was  not  cross-examination. 

2d.  Because  the  original  question  to  Budd  and  to  Maxon 
which  was  the  subject  matter  of  the  cross-examination  was  a 
strictly  impeaching  question,  limited  to  a  single  point,  at  a  certain 
place  and  time,  and  was  so  treated  on  defendant's  own  motion, 
and  on  his  motion  the  court  so  treated  it,  and  was  accordingly 
governed  in  its  rulings. 

At  defendant's  own  instance  the  court  thus  limited  the  question. 
He  cannot  now  be  heard  to  question  a  ruling  brought  on  by 
his  own  motion  and  to  treat  the  evidence  by  a  different  rule  than 
he  himself  invoked  below. 

3d,  Because  the  evidence  sought  for  was  hearsay  and  there- 
fore incompetent. 

4th.  Because  by  the  question  and  offer,  the  counsel  sought 
plainly  to  contradict  his  own  witness  and  it  was  therefore  incom- 
petent. 

Self  defense  is  no  new  question.  It  is  one  of  the  oldest,  and 
our  own  district  and  Supreme  Courts  have  repeatedly  settled  the 
law  as  to  this  territory.  U.  S.  v.  Gay,  2  Dakota,  125;  U. 
S:  v.  Leighton,  3  Dakota;  U.  S.  v.  GalUnaux,  3%  Dakota; 
Code  of  Dakota;  U.  S.  v.  Vigol,  2  Dallas,  347;  U.  S.  v.  Haskell, 
4  Washington  C.  C,  402;  Patterson  v.  People,  46  Barlow,  69; 
People  v.  Schryver,  42  N.  Y.,  1 ;  State  v.  Martin,  30  Miss. ; 
Com.  v  York,  9  Metcalf,  115;  People  v.  McLeod,  1  Hill,  436; 
Commonwealth  v.  Selfridge. 

The  jury  are  the  judges  of  the  reasonableness  of  the  apprehen- 
sion.    Selfridge  Case. 

Retreat: 

The  law  of  retreat  as  laid  down  by  the  authorities  supports  the 


Digitized  by 


Google 


MAY  TERM,  1882.  73 


United  States  v.  Harvey  W.  Knowlton. 


charge.  Selfridge  Case;  Commonwealth  v.  Di'um,  58  Penn.,  fcit. ; 
People  v.  John  Doe,  1  Mich.,  451;  People  v.  Sullivan,  3  Selden, 
31)0;  State  v.  Benham,  23  Iowa,  Ink;  State  v.  Shippey,  10  Minne- 
sota, 133;  Isaacs  v.  State,  25  Texas,  174. 

JSor  is  there  anything  in  even  the  most  extreme  cases  of  Ken- 
tucky and  Texas,  when  the  facts  on  which  the  instructions  were 
delivered,  are  considered,  which  contradicts  the  law  laid  down  in 
the  charge  of  the  court  below.  Jiolainnon  v.  Commonwealth,  8 
Bush,  481. 

The  true  line  of  distinction  between  the  law  of  retreat  as  ap- 
plicable to  cases  of  self  defense  culpable,  and  self  defense  justifia- 
ble, in  well  distinguished  in  a  note  to  Selfridge's  case.  Horrigan's 
Cases,  p.  32;  Dakota  Code,  p.  700,  p.  8(J0. 

Assault  brought  on  by  slayer  as  modifying  doctrine  of  self  de- 
fense: 

On  this  point  we  ask  attention  to  the  following  authorities: 
Selfridge  Case,  Horrigan'fr  Cases,  p.  24;  State  v.  Shipley,  10 
Minnesota,  223;  Itegina  v.  Smith;  llorrigan's  Cases,  p.  130;  1st 
liish.  Crim.  Procedure,  p.  1279;  White  v.  State,  17  Ark.,  404; 
People  v.  Mark,  2  Parker  Cr.,  073;  Yaney  v.  State,  20  Texas, 
650. 


Moody,  J.  At  the  April  term,  1877,  of  the  district  court  for 
the  Second  district,  the  plaintiff  in  error  was  indicted  for  the 
murder  of  one  David  Rauck,  and  having  thereafter  been  arrested 
he  was,  at  the  November,  1881,  term  of  said  court,  tried  and  con- 
victed of  manslaughter. 

The  offense  is  alleged  to  have  been  committed  April  10th,  1877, 
at  what  is  nowr  known  as  Pierre,  in  the  county  of  Hughes,  but 
then  Indian  country. 

The  contention  for  the  plaintiff  in  error  is,    that   the  offense  of 
Vol.  hi— 10 
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murder  committed  at  the  place  thus  alleged,  was  not  an  offense, 
against  the  United  States  because  it  was  not  committed  at  a  place 
within  the  sole  and  exclusive  jurisdiction  of  the  United  States, 
nor  in  the  Indian  country  within  the  meaning  of  the  acts  of  Con- 
gress extending  the  Crimes  Act  to  the  Indian  country;  and  there- 
fore the  jurisdiction  of  the  offense  was  not  in  the  court  while  sit- 
ting as  and  exercising  the  jurisdiction  which  pertains  to  district 
and  circuit  courts  of  the  United  States,  but  that  the  crime  was  one 
committed  against  the  laws  of  the  territory,  and  cognizable,  if  at 
all,  only  in  the  court  sitting  for  the  counties  and  sub-divisions, 
and  to  be  prosecuted  in  the  name  of  the  territory. 

To  define  what  is  Indian  country,  within  the  meaning  of  the 
act  of  congress  punishing  crimes  therein  committed,  is  not  entirely 
free  from  difficulty.  The  definition  given  in  the  act  of  congress, 
if  not  absolutely  repealed,  has  become  obsolete  and  without  mean- 
ing, as  applied  to  the  present  condition  of  the  country  west  of  the 
Mississippi  river. 

Without  entering  into  a  more  elaborate  definition,  it  is  sufficient 
for  the  purposes  of  this  case,  to  say  that  the  term  Indian  country 
includes  such  portions  of  the  public  domain  as  are  expressly  re- 
served for  the  use  and  occupation  of  the  several  bands  and  tribes 
of  Indians,  and  which  are  not  included  within  the  jurisdiction  of 
any  state  or  territorial  government. 

By  the  treaty  with  the  Sioux  Indians  proclaimed  February  24th, 
1869,  15  U.  S.  Statutes  at  Large,  page  635,  it  is  among  other 
things,  provided  that  a  certain  district  of  country  in  this  territory 
therein  described,  together  with  all  existing  reservations  on  the 
east  bank  of  the  Missouri  river,  shall  be  set  apart  f^r  the  use  and 
occupation  of  the  Indians  therein  named;  and  in  article  2nd.  of 
said  treaty,  it  is  further  provided  that  they  shall  have  the  exclu- 
sive use  of  such  district  of  country  and  "of  all  such  territory  as 
may  be  added  to  this  reservation  for  the  use  of  said  Indians." 
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On  the  eleventh  day  of  January,  1875,  the  then  President  of 
the  United  States,  IT.  S.  Grant  made  and  proclaimed  the  following 
executive  order: 

Exkcutive  Mansion,  Jan.  11th,  1875. 

"  It  is  hereby  ordered  that  the  tract  of  country  in  the  territory 
"  of  Dakota  lying  within  the  following  described  boundaries,  viz. : 
"  Commencing  on  the  east  bank  of  the  Missouri  river  where  the 
"46th  parallel  of  north  latitude  crosses  the  same;  thence  east  with 
"said  parallel  of  latitude  to  the  99th  degree  of  west  longitude, 
"thence  south  with  such  degree  of  longitude  to  the  east  bank  of 
"the  Missouri  river,  thence  up  and  with  the  east  bank  of  said  river 
"to  the  place  of  beginning,  be,  and  the  same  hereby  is,  withdrawn 
"from  sale,  and  set  apart  for  the  use  of  the  several  tribes  of  Sioux 
"  Indians,  as  an  addition  to  their  present  reservation  in  said  terri- 
"tory." 

This  tract  includes  the  locus  of  the  crime  charged  against  the 
plaintiff  in  error. 

The  authority  of  the  President  to  make  such  an  order  and  there- 
by to  reserve  the  district  of  country  therein  described,  for  such 
uses,  cannot  reasonably  be  questioned,  and  has  been  affirmed  by 
several  decisions  of  the  Supreme  Court  of  the  United  States. 

Such  district  of  country  was,  by  the  treaty,  and  the  action  of  , 
the  President,  taken  out  of  the  operation  of  the  criminal  laws  of 
the  territory.  The  trade  and  intercourse  laws  of  the  United 
States  were  extended  thereover,  as  well  as  the  laws  for  the  punish-  9 
ment  of  crimes,  and  it  was  constituted  Indian  country  within  the 
meaning  of  the  acts  of  congress  extending  the  Crimes  Act  to  the 
Indian  country.  It  follows  that  the  offenses  of  murder  and  man- 
slaughter therein  committed,  were  offenses  against  the  United 
States,  punishable  under  its  laws,  and  that  the  District  Court  sit- 
ting for  the  whole  district  and  exercising  the  jurisdiction  which 
pertains  to  the  District  and  Circuit  Courts  of  the  United   States, 


Digitized  by 


Google 


76  SUPREME  COURT  OF  DAKOTA, 


United  States  v.  Haire}-  W.  Knowlton. 


had  jurisdiction  of  this  offense  at  the  time  of  the  finding  of  the 
indictment,  and  continued  to  have  such  jurisdiction,  unless  ousted 
thereof  by  the  effect  of  the  sul sequent  executive  acts  to  which  I 
shall  refer. 

By  an  order  of  the  President,  dated  August  9th,  1879,  all  that 
portion  of  the  Sioux  reservation,  in  Dakota  territory,  created  by 
executive  order  of  January  11th,  187o,  (including  the  place  of 
this  crime),  was  restored  to  the  public  domain. 

The  further  contention  is  that  this  subsequent  executive  order 
operated  to  repeal  the  acts  of  congress  punishing  crimes  com- 
mitted in  that  portion  of  the  Indian  country,  and  with  such  repeal 
this  prosecution  must  fall. 

Without  considering  the  question  of  power  involved,  .n  view  of 
the  treaty  stipulations,  the  effect  is  not  as  claimed  by  the  learned 
counsel.  The  commission  of  murder  in  the  Indian  country  is  still 
a  crime  against  the  United  States.  The  same  court  now  has  juris- 
diction over  that  particular  place  to  punish  crimes  there  committed 
against  the  United  States.  The  judicial  district  is  the  same;  the 
jurors  are  drawn  from  the  same  district  of  country,  and  moreover, 
section  18,  IT.  S.,  Kev.  Stat.,  expressly  preserves  tbe  jurisdiction 
of  the  court,  notwithstanding  the  repeal  of  a  criminal  shitutx, 
overan  offense  committed  before  such  repeal.  Certainly  no  gi\M\?r 
effect  can  reasonably  be  given  to  this  subsequent  executive  or!  r, 
than  should  be  given  to  the  express  repeal  of  a  statute  punishing 
an  act  as  criminal. 

The  District  Court  therefore  properly  exercised  its  jurisdiction 
in  this  case. 

During  the  progress  of  the  trial  a  witness,  lhidd,  was  called  by 
the  plaintiff  in  error,  who  testified  that  he  was  present  at  the  time 
of  the  homicide,  and  gave  evidence  tending  to  prove  the  killing 
was  in  self  defense.  Upon  his  cross-examination,  (being  recalled 
for  the  |,urposej,  in  answer  to  a  c.uestion  propounded   to  him  by 
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the  United  States  Attorney,  lie  denied  having  said  to  Charles 
Maxon — a  witness  for  the  prosecution — that  lie  had  arrived  at 
Pierre  two  days  before  the  16th  or  17th  of  April,  1877.  Charles 
Maxon  was  then  called  by  the  prosecution  to  prove  that  Budd  %iad 
told  him  at  Pierre,  on  the  10th  or  17th  of  April,  1S77,  that  he, 
Budd,  had  arrived  at  that  place  two  days  before,  the  object  being 
to  discredit  Pudd  in  his  testimony  as  to  what  occurred  at  the 
M'-ene  of  the  homicide,  such  homicide  having  occurred,  by  the  un- 
disputed evidence,  on  the  10th  of  April,  six  or  seven  days  before 
the  alleged  time  of  the  conversation  between  the  witnesses,  Maxon 
and  Budd.  After  he  had  so  testified  in  chief,  upon  his  cross-ex- 
amination in  relation  to  the  declaration  of  Budd,  the  defendant's 
counsel  asked  Maxon  the  following  question:  "You  spoke  of  a 
conversation  you  had  with  Mr.  Budd  sometime  about  the  10th  or 
17th  of  April,  1S77;  Did  he  tell  you  at  that  conversation  anything 
with  regard  to  this  homicide?"  This  question  being  objected  to 
by  the  I\  S.  Attorney,  the  objection  sustained  by  the  court,  and 
the  ruling  duly  excepted  to,  the  defendant's  attorney  asked  the 
witness,  Maxon:  kiWhat,  if  anything  further,  was  said  in  the 
conversation  yon  have  just  testified  to,"  and  offered  to  prove  by 
this  witness  that  at  the  time  and  place  of  such  conversation  given 
in  chief,  and  as  a  part  of  if,  the  said  Budd  told  the  witness,  Maxon, 
that  he,  Budd,  was  present  at  the  Rauck  homicide,  and  detailed  to 
him,  Maxon,  the  facts  of  the  killing  as  he  saw  them. 

This  question  and  the  offer  being  objected  to  by  the  U.  S.  At- 
torney, the  court  sustained  the  objection  and  the  evidence  was  ex- 
cluded.    To  which  ruling  the  defendant  duly  excepted. 

In  his  examination  in  chief  the  witness  Maxon  had  testifier1,  as 
we  have  seen,  that  Budd  told  him  on  the  10th  or  17th  of  April, 
that  he  had  arrived  at  Pierre  two  days  before,  that  is  four  or  five 
days  after  the  homicide.  The  sole  pertinency  of  this  testimony 
cn>i*t(d  in  its  tendency  to  contradict  by  such  statements  made 
out  <.  l  court,  what  he,  Budu,  had  testified  to  in  court,  to  wit.: That 
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he  was  present  at  the  homicide.  In  other  words  it  was  an  attempt 
to  impeach  Budd  by  showing  that  he  had  made  statements  out  of 
court  CQiitradictory  to  those  made  in  court  from  the  witness  stand. 
Surgly  anything  which  transpired  in  that  conversation  which 
tended  to  explain  such  alleged  contradictory  statements,  or  which 
ten  lad  to  sh>w  that  his  statements  thei  made,  were  not  in  fact 
contradictory  to  what  he  had  testified  in  court,  was  pertinent  and 
was  proper  to  be  drawn  out  upon  cross-examination  of  the  witness 
who  had  testified  to  such  contradictory  statements. 

No  rule  is  plainer  than  that  a  party  has  the  right  upon  cross-ex- 
amination to  have  given  all  other  parts  of  the  same  conversation, 
not  given  in  the  examination  in  chief,  which  will  serve  to  explain 
or  to  modify  the  tendency  of  that  part  testified  to  in  chief. 

It  will  be  borne  in  mind  that  Maxon  did  not  testify  to  the  fact 
of  Budd's  arriving  in  Pierre  two  days  before  the  16th  or  17th  of 
April,  but  only  that  Budd  told  him  he  had  then  arrived  there.  If 
he  had  been  permitted  to  testify  that,  in  the  same  conversation, 
Budd  had  told  him  he  was  present  at  the  homicide,  and  had  de- 
tailed to  him  the  facts  that  then  occurred,  it  would  have  tended  to 
explain  the  other  statement  and  to  remove  the  impression  it  was 
calculated  to  make  upon  the  minds  of  the  jury,  and  to  show  that 
either  Maxon  was  mistaken  in  his  statement  as  to  the  time  when 
Budd  said  he  had  arrived,  or  that  Budd  had  carelessly  given  an 
erroneous  date  of  his  arrival,  a  fact  wholly  unimportant  except  so 
far  as  it  had  connection  with  his  presence  at  the  scene  of  this 
homicide.  The  testimony  of  Maxon  in  chief,  was  important  and 
material  in  throwing  discredit  upon  Budd's  testimony,  and  the  de- 
fendant, as  well  as  Bui  I,  hid  tin  right  to  have  all  the  conversation 
which  would  tend  in  any  degree  to  shed  light  upon  the  fact  as  to 
when  he  did  arrive  at  Pierre;  *ml  a  statement  then  made  that  he 
was  present  at  the  homicide,  and  saw  what  occurred,  would  have 
tended  strongly  to  prove  that  his  two  statements  were  perfectly 
consistent  with  each  other.     Budd  had  testified  to  facts  which,  if 
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true,  were  very  important  to  the  defendant  in  his  defense.  If  the 
jury  believed  that  Budd  was  not  present  because  he  had  only  ar- 
rived at  Pierre  on  the  14th  or  15th  of  April,  four  or  five  days 
after  the  homicide,  then  all  his  testimony  relating  to  facts  trans- 
piring at  that  time,  they  would  have  disregarded;  whereas,  if 
Maxon  had  testified  as  defendant's  counsel  offered  to  prove  by  him 
that  so  shortly  after  the  occurrence,  Budd  had  told  him  that  he 
was  present,  and  gave  him  a  detailed  statement  of  what  there  oc- 
curred, the  effect  of  Maxon's  testimony  would  have  likely  been  in 
defendant's  fkvor,  rather  than  against  him. 

The  exclusion  of  this  testimony  which  was  proper  to  be  ad- 
duced upon  cross-examination,  it  being  a  part  of  the  same  conversa- 
tion called  out  by  the  examination  in  chief,  was  manifest  error 
which  must  have  prejudiced  the  defendant,  and  for  this  error  thus 
manifestly  prejudicial  to  the  defendant,  the  judgment  must  be  re- 
versed and  a  new  trial  awarded. 

The  other  points  made  by  counsel  are  not  important  now  to  be 
considered  except  we  may  remark  that  the  exceptions  urged  to  the 
instructions  of  the  learned  Chief  Justice  who  presided  at  the  trial, 
are  not  well  taken.  His  charge  upon  the  law  of  self  defense  ob- 
jected to  was  as  favorable  to  the  defendant  as  the  facts  in  the  case 
would  warrant. 

The  judgment  is  reversed,  a  new  trial  ordered,  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

All  of  the  Justices  concurring. 
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Smi/h  v.  Si'.  Pail  Fiuk  a:  Marixk  Ins.  Co. 

1.  insurance  policy:  waivek  of  coxdition  in:  Upon  a  policy  of  insurance  in 
which  one  of  the  conditiv.ws  was  th:.t  in  (yise  of  ("e.ault  of  payment  of  any  note 
given  fur  premium,  the  company  should  not  be  liable  for  any  lohs  happening  during 
the  continuance  of  such  default,  held;  there  being  a  breach  of  feueh  condition  the 
company  may  waive  the  forfeiture  either  by  express  language  or  by  acts  from  which 
an  intention  to  waive  may  be  inferred. 

2"  waiver:  what  amounts  to:  If  in  any  negotiations  or  transactions  based  upon 
the  policy  and  relating  thereto  after  forfeiture,  under  circumstances  indicating  to 
the  company  or  its  authorized  agent,  that  the  insured  makes  a  claim  under  the 
policy,  notwithstanding  such  default,  and  no  reply  is  made  to  such  claim  indicating 
the  intention  of  the  com; -any  to-take  advantage  of  the  forfeiture,  and  the  insured 
afterwards  incurs  the  trouble  and  expense  of  making  proofs  of  loss,  hjld;  the 
forfeiture  is  thereby  waived.  * 

3.  same:  acceptance  of  premii'm:  Held  further,  that  the  acceptance  of  the  cash 
premium  by  the  general  agent  of  an  insurance  company  after  default  and  notice  of 
the  loss,  operates  as  a  waiver  of  the  forfeiture,  and  renders  the  company  continu- 
ously liable  on  the  policy  as  though  the  note  given  for  cash  premiums  had  been 
paid  at  maturity. 

Appeal  from  the  District  Co  irt  of  Cass  County. 

Wilson  ik  Ball,  for  appellant,  cited: 

Civil  Code,  Sec.  93-L  Williams r.  Albany  Ins.  Co..  19  Mich., 
451,  2  Am.  Rep.,  98;  Civil  Code,  Sees.  11)37,  941,  042.  943,  944; 
May  on  Insurance,  Sec,  342;  Civil  Code,  See's.  955,  956,  1544; 
Qnaforth  v..Charles  H  a/.,  1  Dak.,  285. 

II.  F.  Miller,  for  respondent,  cited: 

J  oil  [f e  /'.  The  Madison  Mutua1  Ins.  Co.,  39  Wis.,  117; 
Tyrie  v.  Fletcher,  Cowp.,  068;  May  on  Insurance,  Sec.  4;  Vielev. 
Ger mania  In*.  Co.,  26  Iowa,  9;  Appleton  Ins.  Co.  v.  British 
A.  Ass.,  Co.,  46  Wis.,   33.     Civil   Code,  See's.    955,   956,  957; 
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Wing  v.  Howry,  27  Eng.  L.  and  Eq.,  140;  N.  Berwick  cfe  Co.  v. 
Ins.  Co.,  52  Me.,  336;  Miner  v.  Phcenix  Ins.  Co.}  27  Wis.,  693; 
May  on  Insurance,  See's.  361-3;  Parsons  on  Contracts,  Vol.  3,  p. 
155,  and  159,  note  9;  Williams  v.  Daken,  22  Wend.,  211. 

Hudson,  J.  On  the  9th  day  of  September,  1880,  the  defend- 
ant issued  to  said  plaintiff  its  policy  of  insurance,  covering  among 
other  things  two  horses. 

Said  policy  was  issued  in  consideration  of  the  payment,  at 
maturity,  of  a  certain  promissory  note  of  $10.66-100,  due  Nov. 
1st,  1880,  and  certain  other  installment  notes  to  become  due  at 
future  periods,  all  executed  at  the  same  time  of  the  policy,  and  waB 
the  only  consideration  therefor. 

One  of  the  conditions  of  insurance  contained  in  the  policy  was, 
that  said  company  should  not  be  liable,  under  the  policy,  for  any 
loss  or  damage  if  any  default  should  be  made  in  the  payment  of 
any  note  or  installment  of  any  note  in  full,  given  in  payment  or 
part  payment  of  premium,  under  said  policy;  and  that  the  com- 
pany in  no  event  should  be  liable  for  any  loss  or  damage  happen- 
ing during  the  continuance  of  such  default. 

The  note  first  above  referred  to,  contained  the  following  pro- 
vision: "  This  note  being  given  as  consideration  for  insurance, 
"  under  the  above  named  policy,  I  consent  that  in  case  of  default 
"  in  the  payment  of  the  same  in  full,  when  due,  the  policy  shall  be 
"null  and  void,  and  so  remain  until  the  note  is  paid;  and  if  said 
44  policy  becomes  void  by  reason  of  non-payment  of  this  note,  it  shall 
"  in  no  way  affect  the  collection  of  this  note  in  full. 

The  policy  of  insurance  contained  the  further  provisions,  viz: 
44  And  it  is  further  provided  that  on  the  payment  by  the  assured, 
"  or  his  assigns,  of  all  such  notes  or  installments  of  any  such 
44  notes,  in  full,  the  liability  of  the  company,  under  the  policy, 
44  shall  again  attach,  and  the  policy  thereafter  be  in  force." 
Vol.  hi— 11 
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The  said  first  note  was  duly  presented  for  payment,  but  was  not 
paid  at  maturity.  On  the  8th  day  of  November,  1880,  a  fire  oc- 
curred and  the  said  horses  were  destroyed.  On  the  12th  day  of 
November,  1880,  the  plaintiff  forwarded  by  letter  to  the  general 
agent  at  Fargo,  D.  T.,  the  amount  due  on  said  note,  and  in  the 
same  letter  stated  to  the  agent  that  his  stable  and  the  two  horses 
were  burned  on  the  8th  instant,  and  requested  him  to  com£  and 
see  to  it  at  once,  adding  that  if  they  could  make  a  settlement  he 
would  like  to  insure  more.  The  agent  retained  the  money  and 
endorsed  upo^i  the  note  "Paid  in  full,  Nov.  12,  18&0,"  and  re- 
turned the  note  so  endorsed  to  the  plaintiff,  and  so  far  as  appears, 
made  no  other  reply  to  the  letter. 

Subsequently  the  plaintiff  forwarded  proofs  of  loss  to  the  de- 
fendant as  required  by  the  terms  of  the  policy;  but  it  does  not  ap- 
pear that  any  response  was  made  by  the  defendant,  until  this  action 
was  brought,  either  to  the  notice  of  loss,  or  the  proofs  forwarded; 
when  in  its  answer  to  the  complaint  it  denied  its  liability  under 
the  policy,  and  alleged  as  a  defense,  the  default  of  the  plaintiff  in 
the  payment  of  his  said  first  note  at  maturity. 

The  main  question  presented  in  this  record,  is  whether  the  de- 
fendant was  in  a  position  to  maintain  such  defense  to  this  action. 

It  has  been  well  settled  by  the  adjudged  cases  that  where  there 
has  been  a  breach  of  the  conditions  contained  in  an  insurance 
policy,  the  insurance  company  may,  or  may  not,  take  advantage  of 
such  breach  and  claim  a  forfeiture.  It  may,  consulting  its  own 
interests,  choose  to  waive  the  forfeiture,  and  this  it  may  do  by  ex- 
press language  to  that  effect,  or  by  acts  from  which  an  intention 
to  waive  may  be  inferred,  or  from  which  a  waiver  follows  as  a 
legal  result. 

It  is  quite  true  that  it  is  not  obliged  to  do  or  say  anything  to 
make  the  forfeiture  effectual,  until  a  claim  is  made  under  the 
policy;  but  if  in  any  negotiations  or  transactions  with  the  assured, 
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after  knowledge  of  the  forfeiture,  it  does  acts  based  upon  the 
policy,  and  the  assured  by  virtue  thereof,  does  some  act  or  inpurs 
some  trouble  or  expense,  the  forfeiture  as  a  matter  of  law  is 
waived.  Titus  v.  Qlerms  Falls,  Ins.  Co.,  81  K  T.,  410-419; 
Perm.  Ins.  Co.  v.  Vittle,  39  Mich.,  51. 

This  letter  of  the  plaintiff  made  it  obligatory  upon  the  agent  to 
make  some  reply — this  was  the  time  for  him  to  speak — the  letter 
required  it.  But  he  took  the  money  in  full  for  the  note,  making 
no  response,  and  the  plaintiff  as  it  may  be  presumed,  acting  upon 
his  own  construction  of  what  had  been  done,  made  and  forwarded 
his  proofs  to  the  company. 

•  It  seems  to  us  that  the  company,  if  it  intended  to  take  advan- 
tage of  the  forfeiture,  should  have  said  so  in  so  many  words.  An 
insurance  company  cannot  sleep  upon  its  intention  #  to  avoid  the 
policy,  to  the  prejudice  of  the  insured.  The  forfeiture  may  be 
waived  by  the  laches  of  the  insurance  company,  misleading  persons 
interested  in  the  policy  to  their  prejudice.  Ryan,  Justice;  In 
Appleton  Ins.  Co.  v.  British  A.  Assn.  Co.,  46  Wis.,  33. 

In  the  case  of  Joliffv.  The  Madison  Ins.  Co.,  39  Wis.,  Ill, 
it  is  held  that  the  acceptance  of  the  cash  premium  by  the  defen- 
dant in  that  case,  after  default  and  notice  of  the  loss,  operated  as  a 
waiver  of  the  suspension  clause,  and  rendered  the  defendant  con- 
tinuously liable  on  the  policy  the  same  as  though  the  note  for  cash 
premium  had  been  paid  when  due. 

That  this  would  be  the  legal  effect  unless  by  the  agreement,  in 
case  of  default,  the  whole  cash  premium  should  be  considered 
earned;  in  that  case  the  insured  having  earned  the  premium,  would 
be  entitled  to  receive  it  in  any  event. 

The  counsel  for  the  appellant  in  this  case  insists  that  the  recital 
in  the  note,  "if  said  policy  becomes  null  and  void  (suspended)  by 
reason  of  non-payment  of  this  note  it  shall  in  no  way  affect  the 
collection  of  the  note  in  full,"  is  equivalent  to  saying   that  the 
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premium  shall  be  considered  earned.  This  construction  might  be 
given  to  it  but  for  the  further  provision  in  the  policy,  that  on  the 
payment  of  the  note  in  full  the  liability  of  the  company  under  the 
policy  shall  again  attach.  If  the  premium  has  been  earned  on  the 
default  there  would  be  nothing  left  to  pay  the  premium  after  the 
liability  again  attached.  Such  cannot  be  the  legal  effect  of  the 
clause  cited. 

The  whole  cash  premium  had  not  been  earned  when  the  de- 
fendants liability  in  the  policy  wa6  suspended,  but  only  ^pro-rata 
portion  of  it;  Neither  did  the  premium  run  during  the  suspension. 

On  the  failure  of  the  plaintiff  to  pay  the  note  when  due  the  lia- 
bility of  defendant  on  the  policy  ceased,  and  without  restoring 
such  liability  it  was  entitled  to  receive  on  such  note  what  the 
policy  had  earned  while  in  force,  and  it  could  have  refused  to  re- 
ceive any  sum  in  excess  of  what  the  policy  had  so  earned;  but 
the  defendant  by  its  agent  received  the  whole  cash  premium  for 
which  the  note  was  given.  By  so  doing  it  received  compensation 
for  the  risk  covering  the  time  when  the  loss  occurred,  and  it  can 
not  now  be  heard  to  allege  that  at  the  time  of  the  loss  it  had  no 
risk  on  the  property  insured.  The  acceptance  of  the  full  premium 
after  notice  of  loss  is  entirely  inconsistent  with  the  claim  that  the 
risk  was  suspended  when  the  loss  occurred. 

This  disposes  of  the  case  and  renders  it  unnecessary  to  consider 
any  other  questions  raised  in  the  argument  of  counsel. 

The  judgment  of  the  District  Court  is 

Afftbmed. 

All  the  Judges  concurring. 
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United  States  v.  Spaulding. 
United  States  v.  Cameron.  • 

United  States  v.  Pabsons.  # 

1.  indiotmvnt:  caption:  juktsdiction  :  held,  that  the  caption  of  the  indictment 
in  this  case,  properly  defines  the  jurisdiction  iu  U.  8.  causes,  conferred  by  the  acts 
of  Congress  creating  the  District  Courts  of  the  territory;  affirming  UU.  S.  v.  Beebe," 
2  Dak.,  B02. 

2.  construction:  sec.  5421, u.  s.  rev.  stats. :  false  pre-emption  proof:  The 
false  writing  specified  in  the  third  clause  of  Sec.  5421,  U.  8.  Rev.  Stats.,  includes 
one  false  hi  respect  to  the  facts  embodied  therein,  as  well  as  one  falsely  made 
and  forged. 

3.  same:  "claim"  defined:  The  word  "claim"  therein  used  includes  the  claim  to 
exercise  the  right  of  pre-emption,  and  the  claim  to  thereby  acquire  from  the  United 
States  government  title  to  the  public  lands. 

Error  to  the  Second  Judicial  District  Court. 

Hugh  J.  Campbell^  U.  S.  Attorney  for  plaintiff  in  error,  cited: 

United  States  v.  Beebe,  2  Dak.  Rep.,  292;  United  States  v. 
Adams,  id.,  305;  Rev.  Stats.,  U.  S.,  Sec.  1910;  United  States  v. 
Stoats,  8  How.,  41;  United  States  v.  Wilcox,  4  Blatchford,  389; 
United  States  v.  Bick/ord,  4  Blatchford,  341;  Rev.  Stats.,  U.  S., 
See's.  2259,  2261,  2264,  2265,  2266,  226,  2269,  2270,  2272, 
2275,  2283,  2284,  2244,  2255,  2442:  Prigg  v.  Com.,  Pa.,  16 
Peters,  424;  Brightly  Fed.  Digest,  Vol.  1,  page  194;  Devereaux' 
Court  of  Claims,  Repts.,  p.  41;  United  States  v.  Reese,  4  Sawyer, 
622,  cited>  and  distinguished ;  same  case  reported,  9  Wallace,  13 

BartUtt  Tripp,  J.  W.  Losey,  and  J.  R.  Gamble,  for  defendant 
in  error  and  other  persons  indicted  for  similar  offenses,  cited: 

Attorney  General  Gushing,  8  Opinions,  72,  (1856);  Attorney 
General  Bates,  10  Opinions,   57;   Attorney  General  Speed,  11 
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Opinions,  462;  Attorney  General  McVeagh,  Copps  Land  Owner, 
Aug.  11, 188V,  Frisbie  v.  Whitney,  9  Wallace,  187;  Yosemite 
Valley  Case,  15  Wallace,  77;  Bower  v.  Higbee,  9  Mo.,  26;  Phelps 
v.  Kellogg,  15  111.,  135;  Grand  Gulf  v.  Bryan,  8  S.  &  M.,  268; 
People  v.  Shearer,  30  Cal.,  650;  Dwarris  oh  Statutes,  245;  Eev. 
Stats.,  U.  S.,  See's.  236,  1059;  Bonner  v.  United  States,  9  Wall., 
156;  Langford  v.  United  States,  11  Otto,  345;  Eev.  Stats.  U.  S., 
See's.  2477,  2263,  3477;  United  States  v.  GilUs,  95  U.  S.,  412; 
Powell  v.  Cardwell,  4  Saw.,  228;  Act  of  May  18,  1858,  11  Stats, 
at  Large,  290;  Act  of  Sept.  4,  1874,  Sec.  13;  Smith  v*  Lochwood* 
13  Barb.,  209;  Thurston  v.  Prentice,  1  Man.,  (Mich.)  193; 
Bassett  v.  Carlton,  32  Me.,  553;  lienwick  v.  Morris,  7  Hill,  575; 
Dwarris'  Statutes,  page  275,  and  authorities  cited. 

Moody,  J.  The  defendant  was  indicted  in  the  second  district 
for  transmitting  and  presenting  to,  and  causing  to  be  transmitted 
and  presented  to  the  United  States  land  officers  at  Sioux  Falls, 
Dakota,  a  false  affidavit,  in  support  of,  and  for  the  purpose  of 
procuring,  a  fraudulent  pre-emption  entry  of  public  lands,  in  the 
name  of  Melvin  Waters,  who  claimed  to  exercise  the  right  of  pre- 
emption, and  with  intent  to  defraud  the  United  States,  knowing 
it  to  be  false. 

The  indictment  is  brought  under  the  last  or  third  clause  of 
section  5421  U.  S.  Revised  Statutes,  which  reads  as  follows: 

'"  Every  person  who  transmits  to  or  causes  or  procures  to  be 
transmitted  to  or  presented  at,  or  presents  at  any  office  or  officer 
of  the  government  of  the  United  States,  any  deed,  power  of  attor- 
ney, order,  certificate,  receipt,  or  other  writing  in  support  of  or  in 
relation  to,  any  account  or  claim,  with  intent  to  defraud  the 
United  States,  knowing  the  same  to  be  false,  altered,  forged  or 
counterfeited,  shall  be  imprisoned  at  hard  labor,  for  a  period  of 
not  less  than  one  year  nor  more  than  ten  years;  or*  shall  be  im- 
prisoned not  more  than  Ave  years,  and  fined   not  more  than  one 
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thousand  dollars."  * 

The  indictment  is  as  follows: 

United  States  of  America,  i  0         7  j^.  .  .  .  yy       , 

t,  t\  \  Second  District  Court, 

Tkrritory  of  Dakota,       >  -*r         -l      t<  mm 

Second  Judicial  District.  (  ^orember  Term,  1881. 

In  the  District  Court  in  and  for  the  Second  Judicial  District 
and  territory  of  Dakota,  sitting  for  the  trial  of  all  causes  arising 
under  the  constitution  and  the  laws  of  the  United  States,  and 
having  and  exercising  the  same  jurisdiction  in  all  such  cases  as  is 
vested  in  the  circuit  and  district  courts  of  the  United  States.  At 
a  term  thereof,  begun  and  held  at  the  city  of  Yankton  in  the 
county  of  Yankton,  in  said  district  and  territory,  on  the  eighth 
day  of  November,  A.  D.  1881. 

The  United  States  of  America  ) 

v.  V 

Dudley  J.  Spaui/ding.         •) 

The  grand  jurors  of  the  United  States  in  and  for  the  said  Second 
Judicial  District  and  territory  of  Dakota,  inquiring  in  and  for  the 
body  of  the  said  district,  of  all  crimes  and  public  offenses  against 
the  laws  of  the  United  States,  committed  and  triable  in  said  dis- 
trict; having  been  first  duly  and  legally  impannelled,  charged  and 
sworn  according  to  law,  upon  their  oath  present;  That  on  the  first 
day  of  September  in  the  year  of  our  Lord,  one  thousand,  eight 
hundred  and  seventy-nine,  at  a  place  in  said  district  and  territory, 
and  within  the  jurisdiction  of  this  court,  one  Dudley  J.  Spaulding, 
late  of  said  district  and  territory,  in  support  of  and  relation  to  a 
certain  claim,  commonly  known  and  designated  as  a  pre-emption 
claim  of  one  Melvin  Waters,  then  and  there  made  in  the  name  of 
the  said  Melvin  Waters,  as  a  pre-emption  claimant  before  one 
John  M.  Washburn  then  and  there  being  the  receiver  of  the 
United  States  land  office,  and  before  Benjamin  F.  Campbell  then 
and  there  being  the  register  of  the  United  States  land  office  at  the 
town  of  Sioux  Falls,  in  said  district  and  territory,  in  which  said 
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claim  the  said  Melvin«Waters,  then  and  there  claimed  the  right  of 
pre-emption,  and  the  benefits  of  the  pre-emption  laws  of  the 
United  States,  to  the  following  public  lands  of  the  United  States 
(here  follows  description)  containing  one  hundred,  fifty-eight  and 
61-100  acres,  and  by  which  said  claim  the  said  Melvin  Waters 
then  and  there  claimed  said  tract  of  land  by  pre-emption;  unlaw- 
fully, and  with  intent  to  defraud  the  United  States,  did  transmit 
to  and  present  at,  and  then  and  there  unlawfully,  and  with  intent 
to  defraud  the  United  States,  did  cause  and  procure^  to  be  trans- 
mitted to  and  presented  at  a  certain  office  of  the  government  of 
the  United  States,  to  wit:  At  the  United  States  land  office,  at  the 
town  of  Sioux  Falls,  in  said  district  and  territory,  and  to  certain 
officers  of  the  government  of  the  United  States,  to  wit:  To  Benja- 
min F.  Campbell  then  and  th^re  being  the  register  of  said  United 
States  land  office,  and  to  John  M.  Washburn,  then  and  there  being 
the  receiver  of  the  said  United  States  land  office  at  said  town  of 
{•Sioux  Falls  in  said  district  and  territory,  a  certain  false  certificate 
and  writing,  he,  the  said  Dudley  J.  Spaulding,  there  and  then  well 
knowing  the  said  false  certificate  and  writing  to  be  false,  which 
said  false  certificate  and  writing  was  then  and  there  in  the  printed 
and  written  words  and  figures  following,  to  wit: 

(Then  follows  what  is  called  "pre-emption  proof"  and  "testi- 
mony  of  witness,"  and  recital  of  their  effect,  together  with  the 
proper  allegations  of  their  falsity,  and  the   indictment   proceeds: 

44  He  the  said  Dudley  J.  Spaulding,  then  and  there  well  know- 
ing the  said  certificate  and  writing  to  be  false  as  aforesaid,  and  he, 
the  said  Dudley  J.  Spaulding,  then  and  there  well  knowing  the 
false  statements  aforesaid  in  said  certificate  and  writing  so  stated 
as  aforesaid  to  be  false  and  fraudulent  as  aforesaid,  and  he  the  said 
Dudley  J.  Spaulding  then  and  there  well  knowing  said  false 
certificate  and  writing  then  and  there  to  contain  said  false 
and  fraudulent  statements  aforesaid,"  (with  the  usual   conclusion. 

To  the  indictment  the  defendant  demurred  alleging  two  grounds. 

First.  That  it  appears  by  inspection  thereof,  that  the  court  in 
which  said  indictment  was  found  and  is  now  pending,  had  and  ex- 
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erased  two  separate  jurisdictions  of  a  circuit  and  district  court  of 
the  United  States,  without  specifying  under  which  jurisdiction 
the  court  was  acting  at  the  time  of  finding  said  indictment. 

Second.  That  said  indictment  does  not  state  facts  sufficient  to 
constitute  a  crime  or  offense  against  the  laws  of  the  United  States." 

The  demurrer  was  sustained,  and  the  United  States  attorney 
brings  the  case  here. 

The  order  sustaining  the  demurrer  is  general,  and  includes  in  its 
terms  both  grounds  alleged  by  the  defendant,  but  we  are  assured 
the  decision  below  was  upon  the  second  ground,  and  the  first  is 
not  insisted  upon  here. 

In  any  event,  this  court  in  United  States  v.  Beebe^  expressly 
decided  this  point,  and  held  such  a  recital  in  the  caption  to  be 
proper,  and  the  jurisdiction  thereby  defined  to  be  thci  precise  juris- 
diction  conferred  by  the  act  of  Congress  creating  the  district 
courts.     To  that  decision  we  adhere. 

The  demurrer  for  insufficiency  presents  two  questions. 

One.  Whether  the  false  writing  spoken  of  in  the  third  clause 
of  Sec.  5421,  includes  one  false  in  respect  to  the  facts  embodied 
therein,  as  well  as  one  falsely  made  or  forged. 

Iwo.  Whether  the  word  "claim"  therein  used,  includes  the 
claim  to  exercise  the  right  of  pre-emption,  and  the  claim'  to  there- 
by acquire  from  the  United  States  government  title  to  the  public 
lands. 

No  difficulty  is  encountered  in  determining  the  first  point. 
This  identical  question,  under  the  same  statute,  has  been  definitely 
decided  by  the  Supreme  Court  of  the  United  States,  whose  de- 
cisions are  of  course  binding  upon  this  court. 

In  United  States  v.  Staats,  8  Howard,  41,  the  defendant  was 
indicted  for  transmitting  and  presenting  to  the  commissioner  of 
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pensions,  in  support  of  the  application  of  one  David  Goodhard,  for 
a  pension,  an  affidavit,  genuine  as  to  the  execution,  but  false  as  it 
respected  the  facts  embodied  in  it. 

In  that  case  the  court  uses  the  following  language: 

"The  court  are  of  opinion  that  the  offense  charged  in  the  in- 
dictment comes  within  the  statute. 

"  The  only  doubt  that  can  be  raised  is  whether  the  writing  trans- 
mitted or  presented  to  the  commissioner  in  support  of  th«  claim 
for  a  pension,  should  not  within  the  meaning  of  the  statute,  be  an 
instrument  forged  or  counterfeited  in  the  technical  sense  of  the 
term ;  and  not  one  genuine  as  to  the  execution,  but  false  as  it  re- 
spects the  facts  embodied  in  it." 

"  The  instruments  referred  to  in  the  first  part  of  the  section,  the 
false  making  or  forging  of  which,  with  the  intent  stilted,  is  made 
an  offense,  probably  are  forged  instruments  in  a  strict  technical 
sense;  and  there  is  force  therefore  in  the  argument,  that  the  sub- 
sequent clause,  making  the  transmission  or  presentation  of  deeds 
or  other  \vTritings  to  an  officer  of  the  government,  a  similar  offense, 
had  reference  to  the  same  description  of  instruments." 

"  But  this  is  by  no  means  a  necessary  conclusion  upon  the  words 
of  the  statute.  Indeed  upon  this  construction  it  is  not  easy  to  see 
the  materiality  of  the  clause;  because  the  uttering  and  publishing 
of  the  forged  instruments  mentioned  in  the  first  clause,  as  true,  is 
made  an  offense,  the  same  as  the  forging;  and  it  is  quite  clear, 
that  the  acts  provided  Against  in  the  subsequent  clause  amount  to 
an  uttering  and  publishing.  If  restrained  therefore  to  forged  in- 
struments the  clause  wTould  seem  to  be  unnecessary." 

u  The  deeds  and  other  writings  mentioned  are  not  connected 
with  those  in  the  preceding  paragraph,  as  would  have  been  natural 
and  almost  of  course,  if  intended  to  describe  similar  instruments. 
The  language  is  4any  deed,  power  of  attorney '  etc.,  not,  the  afore- 
said deed,  which  words  must  be  in  effect   interpolated,  upon  the 
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construction  contended  for." 

"  The  clause  therefore,  may  well  be  regarded  as  providing  for  a 
distinct  and  independent  offense — one  essential  to  the  protection  of 
the  government  against  fraudulent  claims;  and  which  consists  in 
the  transmission  or  presentation  of  false  or  counterfeit  papers  to 
any  officers  of  the  government  in  support  of  an  account  or  claim, 
with  intent  to  defraud." 

41  The  case  is  within  the  mischief  intended  to  be  guarded  against, 
and  also  within  the  words  *  *  *  A  genuine  instru- 
ment containing  a  false  statement  of  facts,  used  in  support  of  a 
claim,  the  party  knowing  it  to  be  false,  and  using  it  with  the  in- 
tent to  defraud,  presents  a  case  not  distinguishable  in  principle,  or 
in  turpitude  or  in  its  mischievous  effects,  from  one  in  which  every 
part  of  the  instrument  is  fabricated;  and  when  the  one  is  as  fully 
within  the  words  of  the  statute  as  the  other,  we  may  well  suppose 
that  it  was  intended  to  embrace  it." 

We  have  quoted  thus  at  length  from  the  opinion  of  the  court 
in  that  case,  because  the  decision  not  only  disposes  of  the  first 
question  mooted  in  this  case,  but  several  principles  of  construction 
are  enunciated,  which  have  an  important  bearing  upon  the  further 
consideration  of  this  issue. 

Upon  the  proper  construction  to  be  given  the  term  "claim,"  as 
used  in  the  statute,  more  doubt  exists. 

In  the  case  of  the  Uivited  States  v.  Wilcox,  4  Blatchford,  389, 
the  defendant  had  been  indicted  under  this  same  clause  of  section 
5421,  for  transmitting  to,  and  presenting  at,  the  office  of  the  com- 
missioner of  pensions  a  certain  false,  forged,  and  counterfeited 
writing,  in  support  of,  and  in  relation  to,  a  claim  which  he  was 
making  before  the  commissioner,  for  "bounty  land." 

Upon  a  demurrer  to  the  indictment,  the  point  was  squarely 
made,  that  the  word  "claim"  in  the  statute,  meant  only  a  claim 
for  money,  and  therefore,  the  claim  in  question   being  described 
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as  a  claim  for  "bounty  land,"  did  not  come  within  the  meaning 
and  intent  of  the  law. 

That  court  in  deciding  the  question  raised  by  the  demurrer  says: 

"  In  respect  to  each  "  (of  the  papers  described)  "  it  was  argued 
that  the  word  'claim'  as  used  in  the  statute,  can  hare  reference 
only  to  a  claim  for  money,  and  does  not  embrace  a  claim  for 
bounty  land."         *         * 

"  The  careful  addition  after  the  word  'account,*  of  a  term  of  a 
much  broader  significance,  and  the  use  of  the  very  comprehensive 
language  which  immediately  precedes  these  terms,  satisfy  me  that 
it  was  the  intention  of  Congress  to  embrace  all  claims,  whether 
for  land  or  money,  and  thus  the  construction  insisted  upon  by  the 
defendant  cannot  be  maintained. 

See  also  United  States  v.  Bickford^  4  Blatchford,  341. 

Under  the  pre-emption  laws  the  words  "claim"  and  "claimant," 
are  frequently  used  in  connection  with  the  right  to  thus  acquire 
title  to  the  public  lands. 

By  Section  2264  U.  S.  Rev.  Stat.,  the  settler  is  required  to  file 
a  written  statement  "declaring  his  intention  to  claim  the  land 
under  the  pre-emption  laws." 

"Section  2265  provides  that  "every  claimant  under  the  pre- 
emption laws  for  land  *  *  *  is  required  to 
make  known  his  claim  in  writing  to  the  register  *  * 
otherwise  his  claim,  shall  be  forfeited         *         *  " 

Section  2266:     "In  regard  to  settlement  *  *  the 

pre-emption  claimant  shall  be      *         *  " 

Sec.  2267:  "All  claimants  of  pre-emption  rights  *  * 
shall  make  the  proper  proof  and  payment  for   the   lands  claimed 

Sec.  2269.  "  When  a  party  entitled  to  claim  the  benefits  of 
the  pre-emption  laws  dies  before  consummating  his  claim   *     *  " 
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Sec.  2270.  "  Whenever  the  vacancy  of  the  office,  either  of  * 
*  renders  it  impossible  for  the  claimant  to  comply  *  * 
the  party  claiming"  (shall  not  be  prejudiced)  "in  respect  to  any 
matter  essential  to  the  establishment  of  his  claim         *         *  ". 

And  so  in  numerous  other  sections,  is  the  right  of  pre-emption 
entry  spoken  of  as  a  claim.  It  is  frequently  spoken  of  also,  as  a 
right.  It  is  by  the  law  a  right  demandable,  to  be  exercised  under  the 
provisions  and  conditions  of  the  law.  True,  it  is  not  a  vested 
right  as  against  the  government,  until  due  proof  is  made  and  the 
money  paid  to  the  proper  officer,  and  is  therefore  liable  to  be  de- 
feated by  a  legal  transfer  of  the  land  to  another;  by  an  authorized 
withdrawal  of  the  lands  from  fhe  operation  of  the  act,  or  by  a  re- 
peal of  the  law. 

Neither  is  a  claim  for  pension  or  bounty  lands  a  vested  right, 
and  such  claim  may  be  defeated  by  a  repeal  of  the  law,  or  in  other 
ways. 

What  is  a  claim?  "It  is,  in  a  just,  judicial  sense,  a  demand  of 
some  matter  as  of  right,  made  by  one  person  upon  another,  to  do 
or  to  forbear  to  do  some  act  or  thing  as  a  matter  of  duty."  Prigg 
v.  Commonwealth,  of  Pennsylvania,  16  Peters,  615. 

Noah  Webster  defines  "claim"  as,  "To  call  for;  to  ask  or  seek 
to  obtain  by  virtue  of  authority,  right,  or  supposed  right;  to  chal- 
lenge as  a  right;  to  demand  as  due;"  "To  be  entitled  to  anything 
as  a  right;  a  demand  of  a  right  or  supposed  right;  a  right  to  claim 
or  demand;  a  title  to  any  debt,  privilege,  or  other  tiling  in  possession 
of  another;  that  to  which  any  one  has  a  right;  as  a  settler's 
claim." 

A  claim  to  exercise  the  right  of  pre-emption  is  a  claim  made  to 
a  benefit  arising  under  the  wise  and  beneficent  laws  of  Congress, 
by  which  the  actual  and  bona  fide  settler  can  secure  title  to  the 
government  lands  at  a  mere  nominal  price;  and  so  long  as  the  law 
exists,  and  the  lands  are  subject  to  pre-emption  entry,   the  settler 
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can  demand  of  the  government  officers  as  of  right,  to  be  permitted 
to  thus  obtain  the  title  to  the  public  lands,  upon  complying  with 
the  conditions  upon  which  the  right  depends. 

We  think  such  a  claim  comes  within  the  definition  of  the  term 
"claim"  as  used  in  the  clause  of  section  5i21  under  consideration. 

Certainly  it  "is  within  the  mischief  to  be  guarded  against,  and 
also  within  the  words  of  the  statute." 

No  other  statute  seems  to  cover  the  case  of  a  fraudulent  pro- 
curement of  title  to  the  public  lands  under  the  pre-emption  acts. 
It  is  not  to  be  presumed  that  Congress  has  neglected  the  impor- 
tant duty  of  providing  protection  both  to  the  government  and  the 
actual  settler  against  the  fraudulent  and  wicked  acts  and  attempts 
of  designing  and  unscrupulous  persons,  by  means  of  false  affidavits, 
and  other  false  and  forged  writings,  in  procuring  title,  at  a  mere 
nominal  price,  of  vast  bodies  of  public  lands,  to  the  detriment  of 
the  public  interests,  by  retarding  the  development  of  the  country, 
aud  to  the  exclusion  of  the  actual  and  bona  fide  settler,  or  to  his 
oppression  by  compelling  him  to  purchase  of  the  speculator  at  a 
greatly  enhanced  price. 

The  supposed  remedy  afforded  by  a  prosecution  for  perjury  or 
subornation  of  perjury,  a  prosecution  always  doubtful  and  pro- 
verbially difficult  to  maintain,  is  in  no  sense  an  adequate  remedy. 
It  may,  and  no  doubt  does  occur,  that  the  proof  rests  wholly  upon 
forged  instruments.  In  such  case,  a  prosecution  for  perjury 
would  not  lie;  neither  would  one  for  forgery,  if  the  term  "claim," 
as  usod  in  the  statute,  does  not  include  a  pre-emption  claim;  as  the 
U9e  of  forged  and  counterfeited  writings  is  put  upon  the  same 
footing  with  the  use  of  writings  false  in  the  statement  of  facts. 

While  the  area  of  public  lands  was  great,  and  the  policy  of  the 
government  allowed  of  their  disposal  at  public  or  private  sale  for 
cash,  the  right  of  pre-emption  was  perhaps  not  so  valuable  a  right, 
and  not  likely  to  be  so  zealously  guarded  as  now,  when  the  public 
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lands  valuable  for  agriculture,  are  rapidly  being  exhausted,  and 
the  wise  policy  has  been  adopted  of  reserving  them  for  the  use  of 
the  actual  settler,  who  will  make  thereon  his  home  and  a  home  for 
those  dependent  upon  him. 

A  claim  to  exercise  the  right  of  pre-emption,  or  a  homestead 
right,  is  too  valuable,  especially  in  this  territory,  where  frequently 
now  its  perfection  at  once  raises  a  man  from  poverty  to  comfort, 
and  sometimes  almost  affluence,  to  permit  the  unmixed,  evil  to  en- 
sue of  throwing  open  wide  the  door  for  fraud,  and  putting  these 
valuable  lauds  at  the  mercy  of  the  unscrupulous  and  rapacious 
speculator,  if  the  law  by  any  reasonable  construction  has  inter* 
posed  a  barrier. 

A  presumption  of  innocence  always  rests  upon  the  person 
charged  with  a  public  offense,  and  is  only  removed  by  proof  of  his 
guilt  beyond  a  reasonable  doubt;  but  no  presumptions  are  to  be 
indulged  in  against  the  existence  of  a  law  defining  and  punishing 
an  offense.  On  the  contrary,  if  an  evil  exists,  and  by  a  fair  inter- 
pretation such  evil  is  found  to  be  within  the  spirit  and  intent  of 
an  act  affording  a  remedy  against  it,  courts  are  to  apply  such 
remedy  in  a  spirit  of  liberality,  and  not  by  any  narrow  rule  of  con- 
struction defeat  the  object  and  purpose  of  the  law;  more  especially 
should  this  be  the  guide  where  the  mischief  is  within  the  words 
of  the  act. 

That  the  acts  charged  in  the  indictment  before  us  constitute  an 
evil  against  which  some  remedy  is  necessary,  will  not  be  doubted. 

It  will  be  seen  that  very  respectable  authority  has  held  that  the 
word  "claim"  in  the  statute  includes  a  claim  for  lands — ubounty 
lands."That  is  in  substance  a  claim  of  a  right  to  acquire  title  to 
some  portion  of  the  public  domain,  under  and  by  virtue  of  the  law 
of  Congress  granting  bounty  lands  to  certain  classes  of  persons 
who  have  complied,  and  can  comply  with  the  conditions  upon 
which  the  grant  is  to  become  operative  as  to   them.     A   claim   to 
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pre-empt  the  public  lands,  is  a  claim  of  a  right  to  acquire  title  to 
some  portion  of  the  public  domain,  under  and  by  virtue  of  the  pre- 
emption laws  of  Congress  allowing  6uch  title  to  be  acquired  by 
such  persons  as  are  qualified,  and  who  do  comply  with  the  condi- 
tions upon  which  such  privilege  is  granted. 

It  follows,  the  acts  charged  in  the  indictment  to  have  been  com- 
mitted by  the  defendant,  do  constitute  an  offense  within  the  mean- 
ing of  the  third  clause  of  section  5421  U.  S.  Revised  Statutes. 

Our  attention  was  called  to  the  case  of  United  State*  v.  lieese, 
4  Sawyer,  622,  as  holding  a  contrary  doctrine  to  that  in  United 
States  v.  Wilcox.  Upon  an  examination  of  that  case  it  will  be 
seen  that  the  question  of  what  constitutes  a  "claim,"  within  the 
third  clause  of  said  section,  was  not  before  the  court.  Some  re- 
marks of  the  judge  would  indicate  that  he  held  views  contrary  to 
those  expressed  in  U.  S'.v.  Wilcox,  while  the  case  was  before  him 
at  the  circuit;  but  the  case  went  to  the  Supreme  Court  and  was  re- 
versed, and  it  is  very  significant  that  although  the  saine  judge  de- 
livered the  opinion  then,  he  expresses  no  opinion  upon  this  point, 
but  says,  with  reference  to  the  ground  relied  upon  in  the  circuit 
court,  to  wit:  That  the  acts  charged  did  not  constitute  any  offense 
under  the  laws  of  the  United  States,  which  was  the  first  ground  in 
order  of  statement:  "Upon  the  first  of  these  we  express  no 
opinion." 

We  do  not  regard  that  case  as  authority  against  our  position  in 
this. 

The  judgment  and  order  of  the  district  court  are  reversed  and 
the  cause  remanded. 

Two  other  cases  involving  the  same  question  were  submitted  at 
the  same  time  with  this,  to  wit:  United  States  v.  Cameron,  and 
United  States  v.  Parsons.  The  same  order  is  made  in  each,  ex- 
cept as  in  the  other  cases  6ome  of  the  courts  are  held  to  be  bad, 
the  order  prepared  provides  particularly  for  their  disposition. 

Justices  Kidder  and  Hudson  concur. 
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Edobbton,  C.  J.,  dissenting — The  main,  and  perhaps  only  ques- 
tion involved  in  this  case,  is  whether  a  pre-emption  elaim  is  an 
"  account  or  claim,  within  the  meaning  of  section  5421  of  the  Re- 
vised Statutes  of  the  United  States.  If  it  is,  the  indictment  is 
good,  if  not,  the  indictment  is  bad.  It  is  claimed  by  the  prose- 
cution that  "if  an  evil  exists,  and  by  a  fair  interpretation,  such 
evil  is  found  to  be  within  the  spirit  and  intent  of  an  act  affording 
a  remedy  against  it,  courts  are  to  apply  such  remedy  in  a  spirit  of 
liberality,  and  not  by  any  narrow  rule  of  construction  defeat  the 
object  and  purpose  of  the  law;  more  especially  should  this  be  the 
guide,  when  the  mischief  is  within  the  words  of  the  act."  If  this 
indictment  is  to  be  tested  solely  by  this  rule,  or  by  the  older  and 
more  explicit  rule  of  the  common  law  which  says,  "  the  best  and 
surest  mode  of  expounding  an  instrument  is  by  referring  to  the 
time  when,  and  circumstances  under  which  it  was  made,"  let  us 
examine  the  results.  Sec.  5421  of  the  Revised  Statutes  was  origi- 
nally passed  on  March  3,  1823.  While  in  certain  cases  persons 
were  allowed  to  purchase  land  previously  occupied  by  them,  and 
this  privilege  was  sometimes  called  the  right  or  privilege  of  pre- 
emption, no  general  pre-emption  law  was  passed  for  some  years 
after  1823. 

There  had  been  some  local  pre-emption  laws  passed  prior  to  that 
date,  but  I  think  none  were  in  force  at  the  date  of  the  passage  of 
Sec  5421. 

The  lands  have  become  more  valuable  within  only  a  few  years. 
If  at  the  time  of  the  passage  of  Sec.  5421,  and  for  years  thereafter, 
there  were  no  pre-emption  claims,  either  in  law  or  in  fact,  can  it  be 
claimed  that  the  rule  of  interpretation  above  cited,  will  apply  to 
this  case?  Was  this  "within  the  mischief  intended  to  be  guarded 
against  and  within  the  words?" 

Sections  2264,  2265,  2266,  2267,  2269,  and  2270  of  the  Re- 
vised Statutes,  cited  to  show  the  meaning  of  the  word  claim,  were 

afterwards  made  assignable. 
Vol.  in— 13 
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each  passed  years  after  the   section   under   which   this  case  was 
brought,  became  a  law. 

So  far  as  I  am  informed  this  is  the  first  case  (unless  the  case 
of  the  United  States  v.  Reese,  hereinafter  cited  is  claimed  to  be 
one)  ever  brought  into  our  courts,  attempting  to  place  this  con- 
struction on  this  law;  although  this  section  has  been  enacted,  and 
on  the  Statute  books  for  nearly  60  years,  and  the  pre-emption  law- 
has  been  in  force,  and  frequently  violated,  for  over  40  years. 

AVhile  all  the  dangers  and  perils  so  urgently  set  forth  by  the 
prosecution  may  existand  may  imperil  the  interest  of  the  public, 
unless  this  new  construction  is  given  to  the  law,  I  apprehend 
greater  dangers  from  a  forced  construction  placed  upon  the  laws 
by  the  courts  to  meet  new  emergencies. 

The  only  case  cited  by  the  prosecution  which  can  possibly  have 
any  weight  in  support  of  this  construction,  is  the  case  of  the 
United  States  v.  Wilcox,  decided  by  District  Judge  Hall  in  the 
Northern  District  of  N.  Y.,  and  reported  in  4    Blatchford,    page 

388. 

And  even  that  case  in  my  opinion,  upon  a  careful  examination 
fails  entirely  as  an  authority  to  support  the  theory  of  the  prosecu- 
tion. That  was  a  claim  for  a  bounty  land  warrant.  The  judge, 
to  be  sure,  uses  the  word  bounty  land;  but  the  claim  was  solely 
and  only  for  a  bounty  land  warrant;  and  in  that  case  the  defense 
urged  that  the  claim  contemplated  in  the  statutes  was  for  money 
only,  but  Judge  Hall  held  that  it  extended  to  and  included  the 
bounty  land  warrant. 

The  universal  rule  is  that  the  expressions  of  courts  in  decisions 
are  to  be  construed  with  reference  to  the  question  under  immediate 
consideration.  Lands  were  not  under  consideration,  only  land 
warrants.  As  early  as  1812,  it  was  expressly  provided  by  act  of 
Congress,  that  in  all  cases  where  parties  should  be  entitled  to 
bounty  lands,  warrants  should  be  issued  to  them,  and  these   were 
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The  Crimes  Act  of  the  United  States  every  where  uses  the  word 
bounty  land  warrant.  See  Sec.  5420  of  the  Revised  Statutes. 
The  decision  of  Judge  Hall  is  undoubtedly  correct  as  to  this  species 
of  government  obligations.  The  bounty  land  warrants  were  issued 
by  the  government  and  went  into  the  market;  were  bought  and 
sold  like  bankable  paper,  assigned  in  blank,  and  had  a  known  com- 
mercial value. 

Not  so  with  pre-emption  claims;  they  were  .never  bought  nor 
sold,  no  more  than  claims  for  promotion  in  the  civil  and  military 
service  of  the  government. 

I  must  respectfully  but  most  firmly  dissent,  in  the  interpreta- 
tion by  our  courts  of  our  penal  statutes  whereby  the  life  or  libevty 
of  the  citizen  is  involved,  from  the  doctrine  that,  u  A  claim  to  ex- 
ercise the  right  of  pre-emption,  or  a  homestead  right,  is  too  valua- 
ble, especially  in  this  territory,  where  frequently  now  its  perfec- 
tion at  once  raises  a  man  from  poverty  to  comfort  and  sometimes 
almost  affluence,  to  permit  the  unmixed  evil  to  ensue  of  throwing 
open  wide  the  door  for  fraud  and  putting  these  valuable  lands  at 
the  mercy  of  the  unscrupulous  and  rapacious  speculator,  if  the  law 
by  any  reasonable  construction  has  interposed  a  barrier." 

Chief  Justice  Bronson  says  "  Courts  of  justice  should  take  care 
that  they  are  not  misled  by  the  hardship  of  a  particular  case,  or 
by  the  passion  or  prejudice  which  may  be  excited  against  a  par- 
ticular individual,  to  make  a  precedent  which  would  run  counter 
to  well  established  principles.  It  should  uever  be  forgotten  that  a 
wrong-doer,  however  great  the  wrong  may  be,  has  not  forfeited  all 
his  rights,  and  although  the  individual  may  be  entitled  to  no  sym- 
pathy, care  should  be  taken  that  the  blow  which  destroys  him  does 
not  inflict  a  wbund  upon  Justice  herself."  Lord  Tenterden  is  re- 
ported to  have  said,  "Hard  cases  make  bad  law." 

The  court  say  in  the  United  States  v.  Beese,  reported  in  5 
Dillon,  as  follows: 
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"  It  must  be  remembered  that  this  is  a  penal  statute,  and  it 
must  therefore  be  construed  strictly.  In  the  office  of  the  interpre- 
tation of  statutes,  courts,  particularly  in  statutes  that  create 
crimes,  must  closely  regard  and  ever  cling  to  the  language  which 
the  legislature  has  selected  to  express  its  purpose.  And  when  the 
words  are  not  technical,  or  words  of  art,  the  presumption  is  a 
reasonable  and  strong  one  that  they  were  used  by  the  legislature 
in  their  ordinary,  popular,  and  general  signification.  Statutes  en- 
join obedience  to  their  requirements,  and,  unless  the  contrary  ap- 
pears, it  ife  to  be  taken  that  the  legislature  did  not  use  the  words 
in  which  its  commands  are  expressed,  in  any  unusual  sense.  There- 
fore, the  law  is  settled  in  construing  statutes;  the  language  used 
is  never  to  be  lost  sight  of,  and  the  presumption  is  that  the  language 
used  is  used  in  no>xtraordinary  sense,  but  in  its  common,  every 
day  meaning.  The  legitimate  function  of  courts  is  to  interpret 
the  legislative  will,  not  to  supplement  it  or  to  supply  it.  'I  he 
judiciary  must  limit  themselves  to  explaining  the  law;  they  can- 
not make  it.  It  belongs  only  to  the  legislative  department  to 
create  crimes  and  enjoin  punishments.  Accordingly,  courts,  in 
the  construction  of  statutable  offenses,  have  always  regarded.it  as 
their  plain  duty  cautiously  to  keep  clearly  within  the  expressed 
will  of  the  legislature,  as  otherwise  fthey  may  hold  an  act  or  an 
omission  to  be  a  crime,  and  punish  it,  when,  in  fact,  the  legisla- 
ture had  never  so  intended.  (  United  States  v.  Clayton,  2  Dillon, 
219.)  Statutes  creating  crimes  will  not  be  extended  by  judicial 
interpretion  to  cases  not  plainly  and  unmistakably  within  their 
terms.  If  there  is  a  fair  doubt  whether  the  act  charged  in  the  in- 
dictment is  embraced  in  the  criminal  prohibition,  that  doubt  is  to 
be  resolved  in  favor  of  the  accused." 

"  And  again,  if  this  rule  is  violated,"  says  Chief  Justice  Best, 
"  the  fate  of  the  accused  person  is  decided  by  the  arbitrary  dis- 
cretion of  the  judges  and  not  by  the  express  authority  of  the  laws." 
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Chief  Justice  Marshall  says,  in  delivering  the  opinion  of  the 
court  in  United  States  v.  Wiltberger,  reported  in  5  Wheaton, 
page  96. 

"  To  determine  that  a  case  is  within  the  intention  of  a  statute, 
its  language  must  authorize  us  to  say  so.  It  would  be  dangerous 
indeed,  to  carry  the  principle,  that  if  case  which  is  within  the 
reason  or  mischief  of  a  statute,  is  within  its  provisions,  so  far  as 
to  punish  a  crime  not  enumerated  in  the  statute,  because  it  is  of 
equal  atrocity  or  of  kindred  character,  with  those  which  are 
enumerated.  If  this  principle  has  ever  been  recognized  in  ex- 
pounding criminal  law,  it  has  been  in  cases^of  considerable  irrita- 
tion, which  it  would  be  unsafe  to  consider  as  precedents  forming  a 
general  rule  for  other  cases." 

There  are  certain  maxims  which  have  been  adhered  to  by  courts 
for  pges  in  interpreting  doubtful  words  and  phrases,  and  one  of 
great  authority  is  u  The  coupling  of  words  shows  their  acceptance 
in  the  same  sense." 

The  coupling  of  the  words  of  "  accounts  or  claims  "  has  a 
peculiar  significance,  and  dispels  any  other  theory  than  that  they 
are  in  fact  u  ejusdem  generis." 

The  words  "  accounts  or  claims  "  are  quite  frequently  associated 
or  coupled  together  in  the  laws  and  in  the  9pini6ns  of  the  attorney 
generals,  and  in  no  other  instance  can  it  be  assumed  that  the  in- 
terpretation now  claimed  is  even  possible.  "  Novxtnr  a  sociis" 
"  The  meaning  of  a  word  may  be  ascertained  by  reference  to  the 
meaning  of  words  associated  with  it."  This  rule  has  long  been 
relied  upon  by  the  courts  in  determining  the  intent  of  the  law- 
makers in  the  use  of  words  susceptible  of  different  interpretations. 
The  association  of  the  word  "accounts  or  claims  "  in  this  section 
was  proper  and  logical.  An  account  is  a  statement  of  charge  in 
money  and  may  have  two  sides  to  it,  when  a  balance  is  finally 
struck  in  favor  of  one  side  or  party  in  the  account.  "A  claim  sup- 
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poses  an  unacknowledged  right/'  See  Smith's  Synonyms.  Con- 
sequently the  propriety  will  appear  of  the  association  of  these 
words  to  meet  both  kinds  of  demands  against  the  government. 

For  the  reasons  above  given,  I  do  nit  think  the  opinion  of  Judge 
Hall,  in  the  case  of  the  United  States  v.  Wilcox,  throws  any  light 
on  this  question,  except,  perhaps,  to  show  that  the  farthest  limit 
any  court  has  heretofore  gon^,  is  to  include  land  warrants  within 
the  meaning  of  the  word  claims,  for  the  reason,  I  think,  that  these 
land  warrants  (if  not  technically)  are  treated  in  the  markets  of  the 
country  as  obligations  of  the  government.  The  only  reported  case 
which  throws  any  light  upon  this  question,  so  far  as  I  am  informed, 
is  the  case  of  the  United  States  v.  Reese,  reported  in  4  Sawyer, 
U.  S.  Circuit  Courts  Reports,  page  629.  That  case  was  tried  be- 
fore Mr.  Justice  Field,  and  he  says  in  that  case  upon  rendering 
the  decision  of  the  circuit  court,  after  quoting  Sec.  5421,  being 
the  section  under  which  this  indictment  is  brought:  "The  first  par* 
agraph  covers  the  Altering  or  forging  of  such  instruments;  the 
second  paragraph,  the  uttering  or  publishing  them  as  true;  and 
the  third  their  transmission  or  presentation  to  any  office  or  officer 
of  the  government. 

"  Neither  of  them  applies  to  an  instrument  forged  for  the 
purpose  of  obtaining  a  cession' of  land  from  the  United  States,  or 
the  confirmation  of  a  claim  to  land  alleged  to  have  been  granted  by 
the  Mexican  government.  There  was  no  act  of  Congress  which 
reached  a  case  of  this  nature  until  the  eighteenth  of  May,  1858, 
when  an  act  was  passed  covering  all  cases  of  the  altering  or  forg- 
ing of  documents  or  title  papers,  or  uttering  or  publishing  them 
as  true,  for  the  purpose  of  establishing  against  the  United  States 
any  claims  to  land  in  California.  That  act  was  passed,  it  is  be- 
lieved, in  consequence  of  the  defects  in  existing  legislation,  sug- 
gested by  this  case  of  Limantour." 

This  case  was  reviewed  in  the  Supreme  Court  of  the  United 
States,  and  reported  in  9  Wallace,  page  13.     Mr.  Justice  Field,  in 
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rendering  the  decision  of  the  Supreme  Court  says:  u  As  a  defense 
to  this  action,  the  defendant  relied  in  the  circuit  court  upon  several 
grounds,  the  principal  of  which  were  these: 

Firxt.  That  the  acts  charged  in  the*  two  indictments  did  not  at 
the  time  of  their  alleged  commission  constitute  any  offense  under 
the  laws  of  the  United  States;  and,  as  a  consequence,  that  the  in- 
dictments and  all  proceedings  thereunder,  including  the  requiring 
of  bail  for  the  appearance  of  the  party  indicted,  were  void. 

Second.  That  if  the  indictments  and  proceedings  thereunder 
were  not  void,  the  stipulation  of  August,  1857,  for  a  postponement 
of  the  trials,  released  the  sureties  from  liability  on  their  recogni- 
zance; and, 

Third.  That  the  recognizance  was  void  in  embracing  the 
amount  required  as  bail  upon  both  indictments. 

The  third  ground  here  stated  is  not  pressed  in  this  court.  The 
other  two  grounds  are  substantially  the  same  which  are  urged 
here,  differing  only  in  their  form  of  statement.  Upon  the  first  of 
these  we  express  no  opinion.  Upon  the  second  we  are  of  opinion 
that  the  circuit  court  erred." 

Thus  it  will  be  seen  that  while  Mr.  Justice  Field  had  decided  in 
the  circuit  court  that  the  word  claims  in  Sec.  5421,  would  not 
bear  the  interpretation  now  claimed  in  this  case,  the  Supreme 
Court  declined  to  review  that  portion  of  the  opinion,  and  reversed 
the  case  upon  another  and  different  question. 

Consequently  the  opinion  of  that  eminent  Judge  as  declared  at 
the  circuit,  remains,  so  far  as  the  question  now  under  consideration 
is  concerned,  unreversed  and  authoritative. 

But  to  follow  the  history  of  this  case  still  further,  while  this 
question  was  before  the  United  States  courts  in  California,  Con- 
gress was  appealed  to,  and  on  May  18,  1858,  passed  a  law  express- 
ly providing  for  the  punishment  of  the  false  making,  forging,  or 
uttering  any  evidence  of  right,  title,  or  claim   to   lands  etc.    See 
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Sec.  2471  of  the  Revised  Statutes.  This  section  follows  the  gen- 
eral form  of  Sec.  5421,  but  embraces  specifically  claims  to  land, 
and  is  confined  for  some  reason,  by  its  terms  to  frauds  committed  in 
reference  to  lands  in  California.     If  the  construction  claimed   by 

the  prosecution  in  this  case  be  correct,  what  was  the  necessity  in 
1858,  for  further  legislation.  Undoubtedly  this  law  of  1353,  as  all 
proposed  changes  in  the  penal  laws  are,  was  fully  considered  by  the 
judiciary  committees  of  both  houses,  comprising  some  of  the  ablest 
lawyers  in  Congress.  The  law  was  then  passed.  This,  to  say  the 
least,  was  a  legislative  construction  of  this  very  question  now  be- 
fore us. 

One  of  the  ablest  judges  of  the  Supreme  Court  of  the  United 
States  has  decided  this  question,  and  his  decision  stands  unreversed. 

Congress  has  given  to  it  its  interpretation;  the  different  depart- 
ments of  the  government  have  accepted  the  doctrine  for  sixty 
years,  and  now  we  are  called  upon  to  reverse  this  uninterrupted 
series  of  authorities. 

In  my  mind  neither  reason  nor  authority  justifies  the  reversal. 

The  j  udgment  of  the  District  Court  should  be 

Affirmed. 
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United  States  v.  Cbow  Dog. 

1.      SIOUX  TREATY :   HAS  FORCE  OF    LAW,    WITHOUT    LE0ISLATTVB    ENACTMENT.      The 

treaty  of  February  24, 1869,  with  the  Brule  Sioux  band  of  Indians,  as  affirmed 
by  the  agreement  of  February  28. 1877,  operated  of  itself  without  the  aid  of  any 
legislative  enactment,  and  is  equal  In  vigor  and  strength  to  an  act  of  congress. 

3.      SAMS:   BRULE  SIOUX:  EXCEPTED   OUT  OF  GENERAL  PROVISIONS   OF  SBO.  2145.      The 

treaty  and  agreement  take  these  Indians  out  of  the  exceptions  contained  in  Sec. 
2145,  Revised  Statutes,  U.  8.,  and  confer  upon  the  District  Courts  jurisdiction 
of  crimes  committed  by  one  Indian  against  another  upon  their  reservation.  * 

ft.  bvidbncb:  wife  incompetent  as  a  witness.  The  statute  of  the  United  States 
permitting  a  defendant  to  testify  in  his  own  behalf  makes  no  provision  for  the 
wife  testifying;  and  in  the  absence  of  a  statute  expressly  allowing  a  wife  to  testify 
for  her  husband  in  a  criminal  case,  she  is  not  a  competent  witness. 

4t  same:  territorial  statute  :  has  no  application.  The  provisions  of  the  code 
of  criminal  procedure  of  this  Territory  making  the  wife  a  competent  witness  for 
her  husband  have  no  application  to  the  District  Courts  when  exercising  the  juris- 
diction in  cases,  in  which  the  United  States  is  a  party,  under  the  laws  of  congress. 

&  Same.  These  provisions  of  the  code  of  criminal  procedure  apply  only  to  cases 
prosecuted  in  the  name  of  the  Territory  for  violations  of  its  laws,  in  the  quarts 
for  counties  and  judicial  sub-divisions. 

6.  homicide:  presumption:  murder.  The  deliberate  and  willful  killing  of  one 
human  being  by  another,  with  a  deadly  weapon,  with  intent  to  kill, — no  other 
facts  appearing — raises  a  presumption  that  the  killing  is  murder. 

7.  Sams:  self  defense*:  burden  of  proof.    Upon  a  trial  for  murder,  the  commis- 

sion of  the  homicide  by  the  defendant  being  proved,  unless  the  evidence  of  the 
prosecution  tends  to  show  that  the  killing  amounts  only  to  manslaughter  or  was 
excusable  or  justifiable,  the  burden  is  on  the  defendant  to  establish  self  defense, — 
not  beyond  a  reasonable  doubt,  but  by  a  preponderance  of  the  evidence. 

8.  burden  of  proof  :  affirmative  defbnsb  :  reasonable  doubt.  When  the  burden 
of  proof  is  on  the  defendant  to  establish  such  affirmative  defense,  it  Is  not 
sufficient  to  warrant  an  acquittal,  for  him  to  raise  a  reasonable  doubt  as  to  whether 
the  killing  was  justifiable,  or  excusable. 

9.  reasonable  doubt  :  dootrine  of  how  applied.    The  doctrine  of  reasonable  doubt 

in  such  a  case  should  be  applied  to  the  whole  proofs  and  the  whole  case.  Then 
the  proofs,  and  presumptions  and  inferences  arising  therefrom,  are  all  taken  into 
account 

m  <•  mm'  •        m     »  mr—m    — — —  ■ 

*  Reversed  as  to  tins  point  in,  ex  parte  Crow  Dog,  109  U.  S.,  55tt 

Vol.  hi — 14 
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Writ  of  error  to  the  First  Judicial  District  Cowrt. 

A.  J.  Plowman,  for  defendant,  plaintiff  in  error.  Points  and 
authorities  cited: 

The  federal  jurisdiction  of  these  courts  is  vested  in  them  by- 
section  1910,  R.  S.,  and  is  limited  to  cases  arising  under  the  Con- 
stitution and  laws  of  the  United  States.  This  case  did  not  arise 
under  the  Constitution,  and  did  not  arise  under  any  law  passed  by 
Congress,  and  section  19l0  gave  no  jurisdiction:  1  Dill.,  277;  7 
Oranch,  32;  13  How.,  518;  5  Otto,  670;  1  Pet.,  511-546;  5  Dill., 
413;  2  Dill.,  226. 

The  treaty  of  1869  was  made  by  the  President  and  ratified  by 
the  Senate.  R.  S.,  U.  S.,  p.  26,  Sec.  2,  f  2,  gives  the  power  to 
create  courts  in  a  territory,  and  to  give  and  take  away  jurisdiction, 
and  Congress  can  only  do  this  by  a  law:  1  Dill.,  227;  11  Wall., 
620-21. 

Jurisdiction  of  a  crime  cannot  be  given  by  consent.  No  nation 
can  make  a  treaty  without  itself  possessing  the  right  of  self  gov- 
ernment: 6  Peters,  580-83;  5  Peters,  555;  5  Dill.,  398;  5  Pet., 
1;  6  Pet.,  546-91-92-95;  19  How.,  403;  5  Pet.,  27. 

Indians  maintaining  their  tribal  relations  possess  and  exercise 
the  right  of  self  government:  1  Dill.,  348,  note  and  authorities 
above  cited. 

If  these  treaties  make  these  Indians  subject  to  the  jurisdiction 
of  the  United  States,  then  under  the  14th  .amendment  to  the  U.  S. 
Constitution  (U.  S.  Statute  p.  31,  Const.  Art.  XIV)  they  become 
citizens. 

If  they  were  subject  to  its  jurisdiction  before  tbe  treaty,  then 
the  United  States  was  making  a  treaty  with  her  own  citizens. 
Upon  citizenship,  see  4  How.,  572;  11  Wall.,  616-621;  1  Dill., 
264-346;  5  Dill.,  390-894;  3  Pet.,  126-155;  16  Wall.,  73-93- 
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96-126-139;  contra,  2  Saw.,  119;  19  How.,  403;  6  Saw.,  406; 
R  Wall.,  787;  and  the  treaty  gave  the  court  no  new  power  or  juris- 
diction. 

r 

A  treaty  is  not  binding  upon  the  courts,  except  it  is  complete 
in  itself  and  requires  no  legislation  to  carry  its  provisions  into 
effect:  Ware  v.  Rylton,  3  Dill.,  272-276;  Foster  v.  NeiUen,  2 
Pet.,  314;  Paschals  Const.  IT.  S.,  p.  249,  f  240. 

This  treaty  does  not  operate.of  itself  to  give  jurisdiction.  Under 
the  treaty  of  1868,  Congress  could  not  interfere  with  the  rights  of 
these  Indians,  except  in  cases  purely  political:  5  Dill.,  409,  and 
cases  cited. 

A  treaty  is  the. supreme  law  of  the  land,  so  far  as  it  affects  the 
United  States  and  her  citizens.  But  can  the  courts  of  the  United 
States  compel  individual  citizens  of  the  other  contracting  party  to 
fulfill  the  stipulations  of  their  nation?  If  they  fail  the  govern- 
ment may  abrogate  the  treaty  and  go  to  war,  but  courts  are 
powertess;  it  is  a  political  question — not  a  judicial  one:  5  Dill., 
409.  In  the  intercourse  laws  we  control  our  own  citizens,  not  the 
Indians:    6  Pet.,  592. 

If  the  Indians  may  make  such  treaties  they  can  abrogate  them. 
Hie  courts  could  not  punish  for  this. 

The  witness,  Pretty  Camp,  was  excluded  because  she  was  the  wife 
of  the  defendant.  The  same  rule  should  apply  as  in  the  territorial 
courts,  and  our  Criminal  Procedure  is  applicable:  2  Mont.,  488; 
2  Mont.,  252;  18  Wall.,  648;  2  Col.,  201-6;  13  Wall.,  444;  2 
Black,  499;  1  Wall.,  77;  11  Wall.,  610. 

Evidence  did  not  show  marriage  or  continued  cohabitation.  All 
witnesses  are  presumed  competent  until  the  contrary  is  shown: 
59  Pa.  St.,  281;  1  Phila.,  179;  2  do.,  114;  55  Cal.,  232. 

Apparent  danger  is  a  mixed  question  of  law  and  fact.:  52  Miss., 
28;  35  Ark.,  601-2. 
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Where  the  defendant  sets  up  no  distinct  and  independent  de- 
fense, but  contends  that  upon  the  facts  and  circumstances  proved 
by  both  sides  he  is  not  guilty,  the  burden  is  on  the  prosecution  to 
satisfy  the  jury  that  its  whole  case  is  made  out:  1  Whart.  Or.  L., 
Sec.  707,  a.,  and  cases  there  cited;  1  Col.,  437-453;  5  New,  132; 
43  N.  H.,  224;  26  Me.,  316;  26  Me.,  312;  10  Mich.,  212;  83 
Iowa,  270;  1  Gray,  61;  3  Greenl'f  Ev.,  Sec.  30,  p.  31;  28  Ala., 
693;  16  K  T.,  58;  24  Cal.,  230;  1  Nev.,  543;  31  111.,  385;  12 
Ind.,  670;  8  Ind.,  439;  18  Wall.,  516-545;  Rendersonv.  State, 
14  Tex.,  503;  State  v.  Newman,  7  Ala.,  69;  32  Ala.,  573;  1  Nev., 
454;  24  Pick.,  373;  2  Met.,  340;  9  Met.,  126;  1  Met.,  270;  5 
Met.,  181;.  66  Mo.,  181;  5  Iowa,  433;  53  N.  Y.,  164;  19  Me., 
400;  13 Pick.,  69;  25  Kan.,  182;  6Cush.,  346. 

Hugh  J.  Campbell,  IT.  S.  Attorney,  for  defendant  in  error. 
Points  and  authorities  cited: 

Letter  from  Secretary  Kirkwood,  of  date  August  22,  1881,  to 
Attorney  General  MacVeagh,  expressing  the  opinion  that  the  fed- 
eral side  of  the  territorial  court  has  jurisdiction  of  the  crime 
charged,  and  requesting  that  the  U.  S.  Attorney  for  Dakota  be 
directed  to  institute  a  prosecution.  Letter  of  Attorney  General  in 
reply  of  date  August  25, 1881,  concurring  in  the  views  expressed  by 
the  Secretary  of  the  Interior.  Letter  of  date  August  24,  1881, 
from  Attorney  General  to  the  U.  S.  Attorney  for  Dakota,  direct- 
ing a  prosecution  in  this  case. 

Upon  the  question  of  jurisdiction  in  thi6  case,  cited:  Vol.  15, 
Stats,  at  Large,  p.  635,  Art.  1;  Vol.  19  id.,  p.  254. 

Without  any  act  of  Congress  the  treaty  of  1868  was  the  supreme 
law  of  the  land,  and  equivalent  to  an  act  of  the  Legislature:  Foe- 
teft  v,  ffeileon,  2  Peters,  314;  U.  S.  v.  Forty-three  Gals.,  etc.,  3 
OtW,  188. 

Power  o!  Congress  ov&t  Indians':     271  8.  v.  JBogers,  4  How* 
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572;  Rev.  Stats,  p.  74;  act  June  24,  1874;  Vol.  18,  Stata.  at  L, 
p.  318. 

A  general  law  cannot  repeal  by  implication  a  special  law  or  a 
treaty:  McCartee  v.  Orphan  Asylum,  9  Cow.,  437;  Sedgw. 
Const.  Lim.,  Sec.  5596,  Rev.  Stats.  TJ.  S. 

The  wife  was  not  a  competent  witness  for  or  against  her  husband 
at  common  law:  Wilkie  v.  People,  53  N.Y.,  527;  Stem  v.  Bow- 
man,  13  Pet.,  221.  See  further:  2  Kent,  128;  People  v.  Car- 
penter, 9  Barb.,  582;  Carpenter  v.  White,  46  Barb.,  292;  1  Green- 
leaf,  335-341-407;  Bird  v.  Houston,  10  Ohio  Stat.,  429;  State 
v.  Waterman,  1  Nev.,  549;  Fitch  v.  Rill,  11  Mass.,  286;  Whar. 
Cr.  Ev.,  Sec.  390;  Gibson  v.  Cone,  57  Pa.;  Kennedy  v.  People, 
3?Ind. 

The  fact  that  the  law  makes  parties  witnesses  in  their  own  be- 
half does  not  affect  the  rule  as  to  man  and  wife:  Steen  v.  Statef 
20  Ohio  Stat.,  333;  State  v.  Waterman,  1  Nev.,  543;  Dawly  v. 
Ayres,  23  CaL,  108. 

Indian  marriages  are  good  common  law  marriages,  and  valid  in 
this  Territory:  Meister  v.  Moo-re,  6  Otto,  76;  Watt  v.  William- 
son, 8  Ala.,  48;  Bams  v.  Bavis,  7  N.  Y.,  (Daly)  308;  Bayer  v. 
Biwly,  58  Mo.,  510;  Civil  Code,  p.  239,  Title  1,  Chap.  1,  Art.  1 
Sec.  42;  Hutchins  v.  Kimmel,  31  Mick,  127. 

The  territorial  legislature  has  no  power  to  enact  laws  regulating 
the  competency  or  admissibility  of  evidence  in  cases  in  which  the 
United  States  is  a  party.  The  only  jurisdiction  over  defendant 
and  the  crime  charged  is  that  conferred  by  the  Congress. 
Judicial  jurisdiction  is  coextensive  with  legislative  jurisdiction, 
and  can  go  no  further:  Sec.  711,  Rev.  Stats.;  U.  S.  v.  Cornell, 
2  Mason,  C.  C. 

The  territorial  laws  do  not,  on  their  face,  purport  to  control 
such  cases  afi  thi&,  but  are  expressly  confined  to  cases  in  which  the 
territory  fe  a  party:     Civil  Code,  p,  610,  Sees.  13-14-15-16-17'; 
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Code  Crim.  Proa,  p.  920,  Sec.  610;  U.  S.  v.  Adams,  2  Dak.,  305; 
U.  S.  v.  Beebe,  2  Dak.,  292. 

This  matter  has  been  expressly  left  to  the  common  law:  Code 
Crim.  Proa,  p.  920,  Sea  610. 

The  law  on  the  question  of  burden  of  proof  lias  been  laid  down 
by  the  Supreme  Court  of  this  Territory  in  the  following  cases: 
lerritoryv.  Gay,  2  Dak.,  125;  U.  S.  v.  Knowlton,  3  Dak.,  58;  and 
in  the  following  cases  in  other  supreme  courts,  as  given  by  the 
court  in  this  case:  Silvus  v.  State,,  22  Ohio  St.,  90;  People  v. 
Schryver,  42  N".  Y.,  1;  Patterson  v.  People,  46  Barb.,  625;  Peo- 
ple v.  Stonecifer,  6  Cal.,  405;  State  v.  Neeley,  20  Iowa,  108; 
People  v.  Arnold,,  15  Cal.,  476;  Com.  v.  York,  9  Metcalf,  93; 
People  v.  McLeod,  1  Hill.,  377;  People  v.  Cottral,  18  John.,  115. 

Moody,  J. — The  defendant,  an  Indian,  called  in  English  Crow 
Dog,  was  convicted  in  the  First  District  Court  of  the  crime  of 
murder,  and  brings  the  record  here  by  writ  of  error. 

The  first  and  most  important  question  which  confronts  us, 
arises  upon  the  objection  of  the  defendant  to  the  exercise  by  the 
District  Court  of  jurisdiction  over  him  and  of  the  crime  for  which 
he  has  been  convicted. 

It  appears  from  the  transcript,  that  the  defendant  and  the  person 
killed  were  Indians,  belonging  to  the  Brule  Sioux  Band  of  the 
Sioux  Nation  of  Indians.  That  the  killing  took  place  at  their 
agency  upon  the  Great  Sioux  Indian  reservation,  in  the  First 
judicial  District  of  this  territory,  in  August  1881. 

The  act  of  Congress  (Rev.  Stat.,  Sec.  2145.)  extending  the  crimes 
act  to  the  Indian  country  contains,  in  Sec.  2146,  these  exceptions: 
uIt  shall  not  extend  to  crimes  committed  by  one  Indian  against 
the  person  or  property  of  another  Indian,  nor  to  any 
.  Indian  committing  any  offense  in  the  Indian  country,  who  has 
been  punished  by  the  local  law  of  the  tribe,  or  to  any  case  wliere 
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by  treaty  stipulation  the  exclusive  jurisdiction  over  such  offense 
is,  or  may  be  secured  to  the  Indian  tribes  respectively." 

If  this  prosecution  rested  solely  upon  such  general  act  of  Congress 
it  would  be  apparent  it  could  not  be  sustained.  But  it  does  not 
so  rest. 

By  the  treaty  made  with  this  band  of  Indians,  of  which  both 
the  defendant  and  the  deceased  were  members,  proclaimed  February 
24,  1869,  (15  Stat.  635)  it  was  expressly  provided  that,  "if  bad 
men  among  the  Indians  shall  commit  a  wrong  or  depredation  upon 
the  person  or  property  of  any  one,  white  black  or  Indian,  subject 
to  the  authority  of  the  United  States,  and  at  peace  therewith,  the 
Indians  herein  named  solemnly  agree  that  they  will,  upon  proof 
made  to  their  agent  and  notice  by  him,  deliver  up  the  wrong  doer 
to  the  United  States  to  be  tried  and  punished  according  to  its 
laws." 

This  treaty  has  frequently  been  recognized  by  Congress  as  of 
binding  force,  and  so  far  as  the  portion  quoted  is  concerned,  it  has 
never  been  abrogated  or  repealed.  On  the  contrary  by  reference 
to  Article  8th  of  the  agreement  made  with  the  same  tribe  of 
Indians,  approved  by  act  of  Congress  of  February  28,  1877,  (19 
Stat.,  254)  it  will  be  seen  that  its  provisions  are  expressly  continued 
in  force,  and  a  positive  guarantee  given  these  Indians  of  protection 
through  the  enforcement  of  the  laws  of  the  United  States.  And 
in  such  subsequent  agreement  a  clear  and  plainly  expressed  sub- 
mission of  the  Indians  to  the  jurisdiction  of  such  laws  is  provided 
for.  The  language  is  this.  "The  provisions  of  the  said  treaty  of 
1868  "(proclaimed  February  24,  18i>9)"  except  as  herein  modified, 
shall  continue  in  full  force.  "They  (the  said  Indians)  "shall  be 
subject  to  the  laws  of  the  United  States,  and  each  individual  shall 
be  protected  in  his  rights  of  property,  person  and  life." 

The  person  for  the  killing  of  whom  this  defendand  is  convicted, 
Spotted  Tail,  signed   the   treaty   of   1868,    and  the  subsequent 
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agreement.  He  was  the  principal  Chief  of  the  Brule  Sioux  ban<^ 
and  while  submitting  himself  and  his  people  to  the  jurisdiction 
and  laws  of  the  United  States,  and  covenanting  that  they  should 
be  tried  and  punished  according  to  such  laws,  for  wrongs  don* 
by  them  to  any  person,  including  Indians,  he  at  the  same  time 
secured  the  solemn  guarantee  and  plighted  faith  of  the  government, 
of  such  protection  as  the  enforcement  of  its  laws  would  afford. 

That  this  treaty  and  this  agreement  possess  the  force  of  law, 
and  are  equal  in  vigor  and  strength  to  an  act  of  Congress,  will 
scarcely  be  questioned. 

Chief  Justice  Marshall  in  Foster  v.  NieUon,  2  Peters,  314, 
says:  "A  treaty  is  to  be  regarded  in  Courts  of  justice  as  equivalent 
to  an  act  of  the  legislature,  whenever  it  operates  of  itself,  without 
the  aid  of  any  legislative  provision." 

Clearly,  this  treaty  and  agreement  so  operate.  The  laws  of 
Congress  provide  for  the  punishment  of  persons  committing 
murder  in  the  Indian  country,  and  for  the  trial  of  offenders  charged 
with  such  crime. 

The  exception  of  Indians  committing  crimes  against  other 
Indians  is  general.  This  treaty  and  agreement  take  these  Indians 
out  of  such  exception,  and  apply  to  them  the  general  rule.  Any 
other  view  would  deny  them  the  right  guaranteed  by  solemn  treaty, 
and  would  make  the  covenant  of  the  government  a  mockery. 

It  is  significant  that  the  Department  of  the  Interior,  the  depart- 
ment of  the  government  having  these  very  Indians  in  charge, 
after  advising  with  the  Department  of  Justice,  and  after  a  careful 
eonsideration  of  the  question  by  the  able  heads  of  those  depart- 
ments, has  instituted  and  directed  this  prosecution. 

WhiKi  we  f  iiMy  recognize  the  ultimate  responsibility  of  this  Court 
in  determining  the  law  upon  this  subject,  this  fact  ought  to  have 
great  consideration  and  weight.     It  plainly  shows  the  construction 
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put  upon  this  treaty  and  the  agreement,  by  the  Department  at 
the  government  under  whose  auspices  they  were  made. 

Without  further  elaboration  we  think  it  clear  that  the  jurisdiction 
of  the  District  Court  over  the  person  of  the  defendant  and  the 
crime  alleged  against  him,  should  be  sustained. 

The   same  remarks  will   apply   to  the  offer  of  the  defendant's 
counsel  to  prove  that,  in  some  way  not   stated,  the  defendant  was 
punished    by     the  tribe.     If     he   is   subject  to   be   tried  and 
punished  according  to  the  laws  of  the  United  States,  then  he  is  • 
taken  as  clearly  out  of  the  second  exception  as  th£  first. 

The  next  question  in  importance  relates  to  the  competency  of  a 
witness  offered  on  behalf  of  the  defendant  upon*  the  trial. 

An  Indian  woman  named  Pretty  Camp  was   called  as  a  witness , 
by  the  defendant.     It  was  proven,   and   is  practically   conceded, 
that  she  was  the  defendant's  lawful  wife.     Upon  the  objection  of 
the  United  States  Attorney  she  was  excluded  from  testifying,  and 
this  is  assigned  as  error. 

It  is  an  undoubted  rule  of  the  common  law,  that  the  wife  is 
not  a  competent  witness,  for  her  husband  in  such  a  case  as  the 
one  at  bar. 

The  statute  of  the  United  States  makes  the  party  defendant  in 
a  criminal  action  a  competent  witness  in  his  own  behalf  at  his 
own  volition,  but  makes  no  provision  for  the  wife  testifying. 

In  the  absence  of  a  statute  expressly  allowing  a  wife  to  testify 
for  her  husband  in  a  criminal  action,  she  is  not  a  competent 
witness  for  him. 

Neither  the  removal  of  the  disability  of  interest,  nor  the  allow- 
ing of  a  defendant  to  testify  in  his  own  behalf  in  a  criminal  action 
makes  the  wife  a  competent  witness. 

The  removal  of  the  disability  of  interest,  or  allowing  a  prisoner 

to  testify,  in  no  way  weakens  the  reasons  upon  which  the  rule  of 
excluding  the  wife  was  grounded. 
Vol.  in — 15 
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This  appears  to  be  the  uniform  holding: 

Wilke  v.  People,  53  N.  Y.,  527;  Lucas  v.  Brooks,  18  Wall., 
436;  People  v.  Beagle,  60  Barb.,  527;  Bird  v.  Houston  10  Ohio 
St.,  429;  Steenv.  State,  20  Ohio  St.,  333;  Kennedy  v.  People, 
37  Ind.,  353;  State  v.  Waterman,  1  Nev.,  543;  WhaHon,  Or. 
Evidence  Sec.  400—437. 

In  Wilke  v.  People,  Folger  J.,  says:  "The  wife  of  a  prisoner 
was  not  a  competent  witness  in  a  criminal  action  or  proceeding 
against  him.  This  is  the  rule  of  the  common  law,  and  can  only 
be  abrogated  by  statute." 

Mr.  Justice  Strong,  in  Lucas  v.  Brooks  says:  "The  objection 
to  a  wife's  testifying  on  behalf  of  her  husband,  is  not,  and  never 
has  been  that  she  had  any  interest  in  the  issue  to  which  he  is  a 
party.     It  rests  solely  upon  public  policy." 

But  it  is  claimed  in  this  case  that  the  rule  of  the  common  law 
is  abrogated  by  the  provision  of  the  Code  of  Criminal  Procedure  of 
this  territory,  which  by  its  reference  to  the  Code  of  Civil  Procedure, 
makes  a  wife  a  competent  witness  for  her  husband. 

This  court  has  repeatedly  held  that  such  criminal  Code  did  not 
and  was  not  intended  to  apply  to  the  courts  while  exercising  the 
jurisdiction  under  the  laws  of  Congress,  in  cases  in  which  the 
United  States  is  a  party,  and  sitting  for  the  whole  district. 
It  has  sole  reference,  by  express  terms,  to  criminal  actions  and 
proceedings  in  which  the  territory  is.  a  party.  It  would  be  wholly 
impracticable  to  apply  many  of  its  provisions  to  the  courts  while 
sitting  for  the  entire  district  in  United  States  cases.  Besides,  as 
we  have  had  occasion  heretofore  to  say,  the  territorial  statute  does 
distinctly  recognize  other  rules  of  practice  and  proceedings 
peculiar  to  the   district   courts  for  the  district   in   federal  cases; 
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and  which  rules  are  well  known  to  the  profession,  and  are  so  far 
aa  applicable  the  rules  of  the  fDinmon  law.  It  may  be  doubtful 
whether,  in  the  absence  of  express  authority  by  Congress,  it  would 
be  competent  for  the  territorial  legislature  to  prescribe  rules  of 
evidence  and  of  competency  of  witnesses  in  cases  in  which  the 
United  States  is  prosecuting.  Serious  doubts  could  be  suggested 
whether  this  is  among  the  implied  powers  conferred  in  authorizing 
legislation  upon  all  rightftil  subjects,  especially  as  Congress  itself 
has  undertaken  to  act,  and  has  made  the  party  prosecuted  compe^ 
tent  but  has  not  changed  the  rule  as  to  the  wife.  However  that 
may  be,  the  territory  has  not  undertaken  thus  to  legislate.  Its  legisla- 
tion upon  this  subject  is  confined  to  those  cases  prosecuted  in  the 
name  of  the  territory,  for  a  violation  of  its  laws,  and  in  the  courts 
for  the  counties  and  subdivisions. 

Such  a  radical  change  in  the  rule  of  competency  of  witnessed 
cannot  be  recognized  by  the  courts  upon  any  doubtful  construction 
of  a  statute.  The  change  must  be  clearly  and  unequivocally 
expressed. 

We  do  not  wish  to  be  understood  as  holding  that  the  District 
Courts  are  precluded  from  following  the  provisions  of  the  Code  of 
Criminal  procedure  in  United  States  cases,  where  it  is  applicable. 
They  may  do  that  with  propriety,  because  it  embodies  in  many  of 
its  provisions  the  practice  of  the  common  law,  and  that  practice 
which  the  courts  sitting  for  the  whole  district  in  United  States 
eases,  have  followed  for  nearly  twenty  years,  and  ever  since  the 
organization  of  courts  in  the  territory. 

The  remaining  question  which  will  be  noticed,  arises  upon  the 
exception  to  the  charge  of  the  District  Court  on  the  burden  of 
proof. 

The  evidence  is  all  preserved  and  brought  in  the  transcript  here. 
That  for  the  prosecution  discloses  a  willful  and  deliberate  killing 
with  a  deadly  weapon  with  intent   to   kill,   and  without  any  facts 
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of  justification,  excuse  or  mitigation  appearing  from  such 
evidence.  The  defendant's  own  statement  tends  to  prove  a  killing 
in  self  defense;  but  he  was  unsupported  by  other  proofs,  and  his 
statement  was  met  by  the  prosecution  by  rebutting  evidence.  The 
case  being  thus,  the  jury  were  instructed  by  the  court,  that  the 
willful  and  deliberate  killing  of  one  human  being  by  another,  with 
a  deadly  weapon  with  intent  to  kill,  nothing  else  appearing,  raised 
a  presumption  that  the  killing  was  murder.  They  were  further 
instructed  that  if  the  evidence  of  the  prosecution,  standing  alone, 
showed  that  the  killing  was  under  such  circumstances  as  constituted 
murder,  and  the  defendant  sets  up  the  defense  of  excusable 
homicide  by  reason  of  the  killing  being  in  self  defense,  the  burden 
was  upon  the  defendant  to  establish  that  fact — not  beyond  a 
reasonable  doubt,  but  by  a  preponderance  of  the  evidence.  That 
the  presumption  arising  from  the  willful  arid  deliberate  killing 
with  a  deadly  weapon  with  intent  to  kill,  would  remain  until 
over  come  by  proof  of  facts  which  showed  the  killing  to  be 
justifiable  or  excusable,  or  which  would  mitigate  it  to  manslaughter. 
Incorporating  into  his  charge  the  words  of  the  territorial  statute 
the  court  said,  "Upon  a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of  the  prosecution  tends 
to  show  that  the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  defendant  was  excusable,  or  justifiable.  " 

At  the  same  time  particular  care  was  taken  by  the  Court  to 
instruct  the  jury  that  upon  the  whole  evidence  they  must  be 
satisfied  of  the  defendant's  guilt  beyond  a  reasonable  doubt  before 
they  could  convict.  And  also  if  they  had  a  reasonable  doubt  of 
which  of  the  two  degrees  of  criminal  homicide  he  was  guilty,  they 
must  give  him  the  benefit  of  such  doubt  and  convict,  if  at  all,  of 
the  lesser,  to  wit,  manslaughter. 
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We  understand  the  principle  of  law  involved  to  be  this.  The 
killing  under  the  circumstances  stated  raises  a  presumption  of 
guilt,  which  presumption,  where  no  facts  in  justification,  excuse 
or  mitigation  appear  in  the  evidence  for  the  prosecution*  must 
remain  until  proof  sufficient  to  overcome  such  presumption  shall 
be  given  by  the  defendant,  and  that  the  proof  does  not  overcome 
such  presumption  if  it  exactly  balances  with  the  rebutting  proof  of 
the  prosecution  upon  those  facts,  or  if  the  weight  is  against  such 
justification,  excuse  or  mitigation.  It  is  not  enough  to  raise  a 
reasonable  doubt  whether  such  justification  or  mitigation  be  proven, 
for  the  presumption  still  remains.  To  apply  the  doctrine  of 
reasonable  doubt  in  that  way  to  a  defense,  would  be  trifling  with 
the  sanctity  of  human  life. 

The  doctrine  of  reasonable  doubt  should  be  applied  to  the  whole 
proofe  and  to  the  whole  case.  Then  the  proofs,  and  the  presump- 
tions and  inferences  arising  therefrom,  are  all  taken  into  account. 

Self  defense  when  set  up  by  a  defendant  to  excuse  or  justify  a 
homicide  is  an  affirmative  defense,  and  to  say  that  the  prosecution 
must  negative  such  an  affirmative  defense  by  negative  proof  sufficient 
to  show  beyond  a  reasonable  doubt  that  it  is  not  true,  is  stating  an 
absurdity. 

The  rule  of  law  embodied  in  the  charge  of  the  District  Court 
is  sustained  by  the  overwhelming  weight  of  authority,  and  may  be 
regarded  as  the  settled  law  of  this  country. 

Foster's  Crown  law.  255;  People  v.  Schryver,  42  N.  T.,  1; 
People  v.  Milgate  5  Cal.,  127;  Silvus  v.  State,  22  Ohio  St.,  90; 
State  v.   Neeley,  .20   Iowa.,  108;  Com.   v.  York,  9  Metcalf,  93. 

Some  other  minor  questions  are  presented  in  the  brief  of  the 
able  counsel  for  the  defendant,  but  the  ones  here  discussed  are  the* 
ones  pressed  upon  our  attention  on  the  oral  argument,  and  all  we 
deem  necessary  to  a  proper  understanding  of  the  case.         .  -t 
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No  error  appearing  in  the  record  the  judgment  of  the  District 
Court  is  affirmed,  and  the  cause  remanded  with  directions  to  carry 
the  judgment  into  execution. 

All  of  the  Justices  concurring. 


The  Terbitory  v.  Egan. 

1.  change  of  venue:  applicatiok  fob:  suFrioumoY  of.  An  affidavit  for  a 
change  of  venue  must  state  the  facts  and  circumstances  from  which  the 
conclusion  is  deduced  that  a  fair  and  impartial  trial  cannot  be  had.  The 
Court  must  be  satisfied  from  the  facts  sworn  to,  and  not  from  the  conclu- 
sions to  which  defendant  or  his  witnesses  may  depose.  Affidavit  held 
insufficient. 

%  expert  evidence:  direction  of  BLows:  INSTRUMENT  used.  Testimony  of 
a  medical  expert  as  to  the  direction  from  which  blows  were  received,  and 
the  character  of  the  instrument  with  which  injuries  were  inflicted,  is  com- 
petent upon  a  trial  for  homicide. 

8.  evidence:  diagrams  of  place.  Diagrams  of  the  premises  where  a  homi- 
cide occurred  are  admissible  in  evidenoe  after  the  proper  foundation  has 
been  laid  by  showing  their  accuracy  and  the  skill  of  the  person  who  pre- 
pared them. 

4  same:  bloody  instrument  found  near  scene  of  homicide.  It  having 
been  shown  that  wounds  upon  deceased  may  have  been  produced  by  a 
blunt  instrument,  and  that  a  bloody,  wooden  picket-pin  was  found  near 
the  scene  of  the  homicide,  and  shortly  thereafter,  with  human  hairs  adher- 
ing thereto  of  a  length  and  color  corresponding  with  that  of  deceased — held, 
that  such  instrument  might  properly  be  exhibited  to  the  jury  in  evidence. 

6\  same:  declarations  of  defendant:  threats  of  arrest.  Declarations 
made  by  defendant,  not  amounting  to  a  confession  or  denial  of  his  guilt 
but  from  which,  when  taken  in  connection  with  surrounding  circumstances, 
an  inference  of  guilt  might  be  drawn;  such  declarations  being  made  in  ex- 
citement and  fear  of  arrest,  and  after  threats  of  arrest,  simply,  no  other 
threats  being  made  and  no  inducements  held  out— held,  clearly  admissible 
in  evidenoe. 

6.    malice:  definition  of:  applicable  to  crime  of  murdeb:  premeditated 
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dbsion.  Section  772  of  the  Penal  Code  of  this  Territory  may  properly  be 
applied  as  a  definition  of  the  element  of  malice  in  the  orime  of  murder,  and 
is  not  inconsistent  with  premeditated  design  necessary  to  constitute  crim- 
inal intent. 

7.  samx:  nuofc  ill  thbavmhit:  BviDBttcj  of.  Evidence  of  threats,  menaces 
and  ill  treatment  during  the  life  time  of  deceased,  is  oompetent  as  tending 
to  prove  malice, 

&.  circumstantial  bvidsncr.  There  is  no  ground  for  distinction  between  cir- 
cumstantial and  direct  evidence.  The  evidence  of  circumstances  is  to  he 
taken  the  same  as  evidence  of  direct  and  positive  acts;  and  considering  the 
whole  instructions  on  this  point,  and  the  facts  involved,  if  was  held  propel* 
to  so  instruct  the  jury. 
9.  credibility  of  witnbsbbs:  instructiokb  to  jttrt  as  to.  The  jury  in  test- 
ing  the  credibility  of  a  witness  are  to  take  into  consideration  the  facts,  cir- 
cumstances and  surroundings  of  the  case,  and  whether  he  has  been  corrob- 
orated by  other  witnesses;  and  are  not  to  discredit  a  witness  from  mere 
wanton  opinion  that  he  is  to  be  disbelieved,  or  a  mere  imaginary  idea  of  his 
want  of  credit;  and  when  so  qualified,  an  instruction  that  "  under  any  an4 
"all  circumstances  a  witness's  character  may  be  tested  by  the  party 
"  against  whom  that  witness  is  brought,  by  proof  of  his  general  character 
"  for  truth  and  veracity  in  the  community  where  the  witness  resides,"— 
held,  not  erroneous. 

10.  same.  An  instruction  to  the  jury  in  these  words,  "  I  don't  say  to  you  that 
"  you  are  bound  to  believe  a  witness  who  testifies  to  a  material  fact  that  is 
a  wholly  uncontradicted,  but  there  is  nothing  that  requires  you  to  discredit 
"  a  witness  who  testifies  to  a  material  fact  uncontradicted,  and  especially  if 
"  another  witness  testifies  to  the  same  fact,"— held,  not  erroneous. 

Writ  of  Error  to  the  Minnehaha  County  District  Court. 

All  facts  necessary  to  understand  the  points  decided  are  stated 
in  the  opinion. 

Winsor  and  Swezey,  for  plaintiff  in  error,  joints  and  author- 
ities cited: 

An  application  for  change  of  venue  under  our  statute,  is  not 
addressed  to  the  mere  discretion  of  the  Court.  The  statute  im- 
plies an  examination  of  evidence,  and  action  as  warranted  by  the 
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facts:  People  v.  Yoakum,  53  Cal.,  566;  Birdsong  v.  State,  47 
Ala.,  68;  Green's  Crim.  Rep.,  Vol.  1,  738;  State  t>.  Canada,  48 
Iowa,  448. 

The  evidence  of  Dr.  Allen,  as  to  the  direction  from  which  blows 
were  received,  was  not  competent  as  expert  testimony:  .Kermedy 
v.  The  People,  39  N.  T.,  245;  Dillard  v.  State,  58  Miss.,  368. 

The  only  evidence  in  the  case  from  which  the  jury  might  have 
inferred  an  attack  upon  the  woman  unawares,  and  in  a  deliberate 
and  stealthy  manner,  is  this  expert  testimony  of  the  doctor,  that 
these  blows  may  have  come  from  the  rear.  And  if  the  evidence 
was  material  here,  as  was  held  in  the  Kennedy  case,  as  affecting 
the  degree  of  homicide,  the  error  should  not  be  disregarded. 

It  was  error  to  receive  in  evidence  the  declarations  of  de- 
fendant testified  to  by  Van  De  Mark  and  Van  Horn.  Where  such 
declarations  are  made  to  a  person  in  authority,  it  must  ajjirm- 
atively  appear  that  the  6ame  were  entirely  voluntary:  People  v. 
Barrie,  49  Cal.,  342;  State  v.  Walker,  34  Vt.,  296;  State  v. 
Didly,  72  N".  C.,-  cited  in  82  N.  C,  594;  Com.  v.  Curtis,  97 
Mass.,  574;  Vaughan  v.  Com.,' 17  Grat.,  576;  People  v.  Mc- 
Mahan,  15  N.  Y.,  384;  People  v.  Phillips,  42  N.  Y.,  200; 
Flagg  v.  People,  40  Mich.,  706;  Co?iley  v.  State,  12  Mo.,  303; 
Lacey  v.  State,  58  Ala.,  385;  Bcvrnes  v.  State,  36  Tex.,  356; 
Wharton  Crim.  Ev.,  650-1,  and  cases  cited;  Greenleaf  Ev.,  Vol. 
2,  219-22. 

It  is  doubtful  whether  malice  aforethought,  as  known  to  the 
common  law,  is  equivalent  to  premeditated  design:  Hogaai  v. 
State,  36  Wis.,  226;  State  v.  Boyle,  28  Iowa,  522;  State  v.  Cur- 
tis, 70  Mo.,  594;" Hawtlwrne  v.  State,  58  Miss.,  778.  And' mere 
malice  is  an  entirely  different  matter  in  law  from  premeditated 
design. 

It  was  error  to  instruct  the  jury  that  there  is  no  distinction  be- 
tween circumstantial  and  direct  evidence,  whether  considered  in 


Digitized  by 


Google 


MAY  TEEM,  1882.  122 


the  Territory  v.  Egan. 


its  nature  or  its  effect.  This  is  not  correct  law:  People  v  Cro- 
nin,  34  Cal.,  191;  State  v.  Nonoood,  74  N.  C,  247;  Greenleaf's 
Ev.,  Sec.  13;  Taylor's  Ev.,  Sec.  56:  Best's  Ev.,  Sec.  295;  Wills 
on  Circum.  Ev.,  313;    United  States  v.  Boss,  92  U.  S.,  281. 

It  was  error  to  instruct  the  jury,  in  effect,  that  under  any  and 
all  circumstances  the  defendant  had  the  right  to  test  the  character 
of  a  witness  called  by  the  prosecution,  by  proof  of  his  general 
character  for  truth  and  veracity  in  the  community  where  the  wit- 
ness resides.  The  criminal  law  allows  no  inference  against  a 
prisoner  from  the  omission  to  do  what  he  had  a  right  to  do: 
People  v.  Tyler,  36  Cal.,  522;  People  v.  Brown,  53  Cal.,  66; 
Wharton's  Cr.  Ev.,  435,  435,  a. ;  Ormshy  v.  The  People,  53  K  Y., 
472;  State  v.  Kabreck,  39  la.,  277;  State  v.  Dockstater,  42  la., 
432;  State  v.  Collins,  20  la.,  85;  White  v.  State,  31  Ind.,  262; 
Doan  v.  State,  26  Ind.,  495;  Clem  v.  State,  42  Ind.,  420. 

The  instruction  of  the  Court,  u  but  there  is  nothing  that  re- 
u  quires  you  to  discredit  a  witness  who  .testifies  to  a  material  fact 
tt  uncontradicted,  and  especially  if  another  witness  testifies  to  the 
"  same  fact,"  is  erroneous.  It  shuts  out  of  view  every  element  of 
discredit  except  contradiction,  no  matter  in  how  many  other  ways 
a  witness  may  have  been  discredited  on  the  trial.  And  an  erro- 
neous instruction  is  not  cured  by  a  correct  one  on  the  same  point, 
as  it  is  impossible  to  determine  on  which  instruction  the  jury 
acted:  •  People  v.  Anderson,  44  Cal.,  65;  People  v.  Valencia,  48 
Cal.,  552;  Bradley  v.  State,  31  Ind.,  492;  Kvrland  v.  State,  43 
Ind.,  146;  Kinger  v.  State,  45  Ind.,  518;  Bemsen  v.  People,  43 
BT.  Y.,  6;  Cancend  v.  People,  16  N.  T.,  501;  58  Miss.,  778;  un- 
less the  error  is  conclusively  shown  to  be  harmless:  Coleman  v. 
People,  58  N.  T.,  555;  People  v.  Bennett,  49  K  Y.,  137;  State 
v.  WUner,  40  Wis.,  304;  Rice  v.  Heath,  39  Cal.,  609;  Sweeney 
v.  Reilly,  42  Cal,,  402. 

J.  W.  Carter,  District  Attorney,  and  E.  Parliamcm,  for  de- 
fendant in  error.     Points  and  authorities  cited: 
Vol.  iii— 16 
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Upon  an  application  for  change  of  venae  facts  must  be  shown 
sufficient  to  satisfy  the  Court  that  a  change  is  necessary  to  secure 
a  fair  and  impartial  trial:  Code,  p.  879,  Sec.  285;  Maton  v.  Peo- 
ple, 15  111.,  536;  Mack  v.  State,  32  Miss.,  426;  State  v.  MilUr, 
15  Minn.,  370;  State  v.  Stokely,  16  Minn.,  282;  Dillcvrdv.  State, 
58  Miss.,  368;  28  Gal.,  495;  18  id.,  186;  1  id.,  383;  44  id..  95; 
23  id.,  566. 

The  mere  fact  of  defendant  being  under  arrest,  or  threatened 
with  arrest,  at  the  time  of  a  confession,  is  not  ground  for  exclu- 
sion of  such  evidence:  People  v.  Rogers,  18  N.  T.,  9:  Hartung 
v.  People,  4  Park.,  319;  People  v.  McCollister,  1  Wheeler,  C.  C, 
392;  People  v.  Thayer,  1  Park.,  595;  5  Park.,  376. 

Fright,  excitement,  or  agitation  consequent  upon  arrest,  no 
threats  or  inducements  being  used,  will  not  exclude  confessions: 
LamVs  Case,  2  Leach,  C.  C,  625;  3  Parker,  256. 

Where  guilty  knowledge  or  intent  is  an  essential  element  of 
'  the  crime  charged,  evidence  of  facts  which  tend  to  establish  such 
knowledge  or  intent  is  competent,  notwithstanding  it  may  show 
distinct  crimes:  BottomVy  v.  U.  S.,  1  Story,  135;  Dtmnv.  State, 
2  Pike,  229;  2  Kussel  on  Cr.,  777;  Dennis,  574;  3  Parker,  681: 
20  Iowa,  582;  1  Greenleaf  Ev.,  Sec.  53;  Wharton,  C.  L.,  (7  Ed.) 
631-5;  Wharton  Horn.,  701. 

Malice  signifies  the  intent  from  which  flows  any  unlawful  and 
injurious  act  committed  without  legal  justification:  15  Pick., 
337;  9  Met.,  410;  4  Ga.,  14;  33  Me.,  331;  7  Ala.,  (N.  S.)  728; 
2  Chitty  Cr.  L.,  727;  3  id.,  1104. 

The  entire  charge  of  the  Court  as  to  circumstantial  evidence 
correctly  embodies  the  law;  1  Greenleaf  Ev.,  13,  a.  n. ;  1  Parker 
Cr.  Rep.,  598. 

Kiddkb,  J. — Th§  defendant  in  the  court  below  was  convicted 
at  the  November  term  of  the  District  Court,  within  and  for  fhte 
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subdivision  composed  of  the  counties  of  Minnehalia  and  McOool^ 
A.  D.  1881,  of  murder, — the  killing  of  his  wife,  Mary  Egan. 

(1.)  The  first  error  assigned  was  the  overruling  the  motion  for 
a  change  of  venue,  under  section  285,  Criminal  Procedure,  upon 
the  ground  that  a  fair  and  fmpartial  trial  could  not  be  had  in  this 
subdivision.  This  motion  was  based— -first,  upon  the  affidavit  of 
the  defendant;  and,  second,  upon  the  affidavits  of  the  publishers  of 
three  newspapers  published  in  Sioux  Falls,  in  the  county  of  Min- 
nehaha, viz:  The  publisher  of  the  Times,  the  Pantograph  and 
the  Independent. 

The  affidavit  of  the  defendant  stated  that  he  had  made  diligent 
inquiry  through  friends  and  counsel  and  was  informed  by  them 
and  believed  that  a  prejudice  existed  to  the  extent  that  he  could 
not  have  a  fair  and  impartial  trial. 

It  also  further  stated  that  certain  persons,  the  two  Van  Homes 
and  one  Van  Demark,  were  unfriendly  and  hostile  towards,  and 
had  been  active  in  influencing  the  prosecution  against  him;  and 
that  some  of  the  friends  of  the  deceased,  consisting  of  certain 
prominent  families  residing  in  the  village  of  Sioux  Falls,  in  which 
the  deceased  had  worked  at  times  prior  to  the  homicide,  had  made 
denunciatory  statements  against  the  defendant. 

And  it  also  appeared  by  affidavits  that  some  1,450  copies  of  the 
papers  before  mentioned  were  in  circulation  in  the  two  counties, 
and  that  fourteen  of  the  jurors  drawn  from  Minnehaha  county 
were  or  had  been  regular  subscribers  for  these  papers. 

This  was,  in  substance,  the  showing  made  by  the  defendant  in 
support  of  his  motion. 

In  opposition,  the  prosecution  presented  counter  affidavits  of 
several  prominent  citizens  of  extensive  acquaintance  throughout 
these  counties,  which  contained  positive  averments,  "  that  there 
"  had  never  been  any  public  excitement  in  said  counties  concerning 
"  the  action,  and  that  there  is  not  any  public  prejudice  in  either 
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"  of  said  counties  against  the  defendant  which  would  prevent  a  fair 
"  and  impartial  trial." 

This  section  (285)  provides  that  criminal  actions,  when  the 
offense  charged  in  the  indictment  is  punishable  with  death  or  im- 
prisonment in  the  territorial  prison,  may  at  any  time  before  trial 
is  begun,  be  removed  from  the  court  in  which  it  is  pending,  on 
the  application  of  the  defendant,  whenever  it  shall  appear  to  the 
satisfaction  of  the  Court,  by  affidavit,  (or  if  the  Court  should  so 
order,  by  other  testimony,)  that  a  fair  and  impartial  trial  cannot 
be  had  in  such  county  or  subdivision. 

This  statute  differs  but  slightly  in  language  from  that  of  the 
California  (Penal  Code,  1095,)  but  is  clearly  capable  of  receiving 
the  same  construction,  as  the  meaning  and  requirements  are  un- 
questionably the  same.  The  one  says,  "  whenever  it  shall  appear 
"  to  the  satisfaction  of  the  Court  by  affidavit;"  and  the  other  says, 
"  if  the  Court  be  satisfied  that  the  representation  of  the  defendant 
"  be  true,"  etc.,  the  removal  may  be  made. 

In  the  case  of  People  v.  Congleton,  4&  Cal.,  95;  in  People  v 
Thaler,  28  Cal.,  495;  in  People  v.  Mahoney,  18  Cal.,  186,  and" 
in  People  v.  McCauly,  1  Cal.,  383,  the  character  and  sufficiency 
of  the  affidavit  filed  for  a  change  of  venue,  under  the  Statute,  were 
considered  and  passed  upon;  and  as  was  also  in  that  of  the  People 
v.  Yoahum,  53  Cal.,  566.  In  the  latter  case  the  Court  defined  the 
correct  rule  of  practice  to  be  observed  in  applications  of  this  char- 
acter, and  the  requisites  of  the  affidavits  to  be  the  same  as  set  forth 
in  the  case  of  People  v.  McCauly,  above  cited,  which  case  was 
cited  by  counsel  for  defendant:  "  That  the  affidavits  must  state 
"  the  facts  and  circumstances  from  which  this  conclusion  is  de- 
duced, that  a  fair  and  impartial  trial  cannot  be  had;  the  Court 
"  must  be  satisfied  from  the  facts  positively  sworn  to  in  the  affi- 
"  davit  and  not  from  a  general  conclusion  to  which  the  defendant 
"  may  swear  or  which  his  witnesses  may  depose  they  verily  believe 
"to  be  true." 
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The  only  positive  averments  in  the  affidavits  of  defendant  in 
this  case  were  as  to  the  hostility  and  efforts  of  the  three  witnesses. 
Van  De  Mark  and  the  two  Van  Homes,  and  the  unfriendly  utter- 
ances of  some  of  the  friends  of  the  deceased  in  Sioux  Falls,  which 
of  themselves  certainly  are  not  sufficient  to  establish  the  fact  of 
there  being  such  a  prejudice  and  bias  existing  against  the  defend- 
ant in  the  minds  of  the  people  in' the  counties  of  Minnehaha  and 
McCook,  as  to  prevent  a  fair  and  impartial  trial.  The  affidavits 
of  the  three  publishers  were  only  as  to* the  number  of  the  circu- 
lation of  their  papers,  and  were  silent  as  to  the  condition  of  the 
public  mind  or  feeling.  The  exhibits  accompanying  the  affidavit, 
(the  newspapers  containing  the  account  of  and  comments  upon  the 
homicide  published  immediately  after  the  occurrence,)  either  alone 
or  with  the  affidavits,  were  not  such  facts  as  the  rule  contemplates 
and  defines  as  essential  to  the  sufficiency  of  an  affidavit,  and  espe- 
cially when  the  Statute  (Code  of  Criminal  Procedure,  Sec.  334,) 
expressly  asserts  that  "  no  person  shall  be  disqualified  as  a  juror 
u  by  reason  of  having  formed  or  expressed  an  opinion  *  *  *  * 
"  founded  upon  rumor  or  statements  in  public  journals"  Why 
should  the  Court  ignore  the  theory  of  the  statute,  and  conclude  that 
newspaper  statements  published  some  eighteen  months  prior  to 
the  application  for  change  of  venue,  had  created  such  a  bias  and 
prejudice  in  the  public  mind  that  a  fair  and  impartial  trial  could 
not  be  had? 

The  affidavit  of  the  defendant  in  this  case  is  clearly  insufficient, 
and  its  deficiency  is  not  aided  or  cured  by  the  supplemental  affi- 
davits of  the  three  publishers  and  the  exhibits.  And  were  it 
sufficient  to  establish  a  prima  facie  case  for  the  defendant,  the 
counter  affidavits  presented  on  the  part  of  the  Territory  prepon- 
derate that  of  the  defendant. 

We  think  the  rule  established  by  the  California  courts,  supra, 
the  correct  one,  as  well  as  the  doctrine  laid  down  in  the  State  v. 
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Stahly,  16  Minn.,  282,  which  also  declares  that  facts  must  be 
shown  sufficient  to  satisfy  the  Court  that  it  is  necessary  for  a 
change  to  be  granted  in  order  to  secure  a  fair  and  impartial  trial. 
In  the  case  at  bar  the  defendant  states  in  his  affidavit  that  he  was 
informed  and  believed  "  that  a  prejudice  existed  to  the  extent 
"  that  he  could  not  have  a  fair  and  impartial  trial."  This  is  not 
sufficient. 

(2.)  The  exception  taken  to  the  testimony  given  by  Dr.  Allen 
(who  was  at  the  inquest)*  in  response  to  the  question  of  the  prose- 
cutor, "  From  your  examination,  doctor,  state  from  what  direc- 
"  tion  the  blows  came  that  produced  those  wounds?"  we  think  is 
not  well  founded.  The  case,  Kennedy  v.  2  he  People^  39  N.  Y., 
245,  cited  by  the  defendant's  counsel,  affirms  this  theory. 

(3.)  Neither  was  the  question,  "  What  in  your  opinion  pro- 
"  duced  the  mark  or  scar  across  the  neck  which  you  have  spoken 
"  of?"  objectionable.  The  doctor  was  testifying  as  an  expert  and 
as  an  eye-witness  what  the  dead  body  of  the  supposed  murdered 
woman  displayed  to  him  as  the  cause,  or  one  of  the  causes  of  her 
death,  and  the  answer  of  the  doctor  as  to  the  cause  of  the  death, 
after  it  was  established  that  death  ensued  through  unlawful  means, 
did  not  identify  the  defendant,  Egan  with  the  offense,  or  any  per- 
son whatever. 

(4.)  The  evidence  of  J.  B.  Hawley  and  the  plats  or  diagrams 
offered  and  admitted  in  evidence  on  the  part  of  the  prosecution 
were  competent  and  relevant.  The  foundation  for  their  admission 
had  been  properly  laid — Mr.  Hawley  was  shown  to  have  been  a 
practical  surveyor  and  civil  engineer  of  several  years  experience — 
his  competency  to  perform  the  survey  and  perfect  the  diagrams  of 
Egan's  premises  where  the  homicide  had  evidently  occurred,  was 
clearly  shown  before  his  testimony  and  the  introduction  of  his 
well  prepared  diagrams  were  admitted. 

(5.)     The  objection  to  the  introduction  of  the  wooden  picket- 
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pin  found  upon  .the  premises  of  Egan  the  day  after  the  inquefct, 
was  not  tenable.  Dr.  Olney,  another  expert,  and  as  one,  testified 
to  the  blood  and  hair  upon  the  pin.  The  daughter  of  the  deceased 
(Mrs.  Van  Home)  also  testified  as  to  the  color  of  her  mother's 
hair  being  the  same  as  that  upon  the  pin.  Dr.  Allen  also  pre- 
viously in  his  evidence  as  to  the  nature  and  character  of  what  he 
declared  might  have  been  fatal  wounds,  had  testified  that  those 
wounds  could  have  been  made  with  an  instrument  blunt  edged. 
This  pin  having  been  found  so  soon  after  the  supposed  murder 
and  so  near  the  scene  of  the  tragedy  and  bearing  marks  that  indi- 
cated its  use  in  a  manner  that  established  at  least  a  circumstance 
ootemporaneous  with  the  possible  means  of  the  death  of  Mrs. 
Egan,  was  a  fact  sufficiently  connected  with  the  homicide  to  ren- 
der it  admissible  and  proper  for  the  jury  to  consider. 

(6.)  As  to  the  exception  of  the  defendant  in  which  the  learned 
counsel  has  expressed  "great  confidence  "  as  to  the  inadmissibility 
of  the  declaration  of  Egan  at  the  time  of  his  arrest,  the  record 
shows  that  James  Van  Home,  Frank  Van  De  Mark  and  one  War- 
ran,  all  neighbors  who  were  living  in  the  immediate  vicinity  of 
Egan's  premises,  had  been  informed  by  "  Tommy,"  a  little  son  of 
the  accused,  that  his  mother  was  found  dead  in  the  cellar,  and 
that  his  father  had  instructed  him  to  apprise  them  (or  his  sister, 
Mrs.  Van  Home,  daughter  of  the  deceased,)  of  the  fact;  that  these 
men  immediately  repaired  to  the  house  of  Egan,  found  no  person 
there,  and  upon  an  examination  of  the  cellar  discovered  the  dead 
body  of  Mrs.  Egan,  bearing  marks  of  violence  and  covered  with 
blood;  that  upon  their  coming  out  of  the  cellar,  Egan  makes 
his  appearance  at  the  door;  VanHorne  turns  and  says:  "Egan, 
"  what  is  up?"  Egan  threw  up  his  hands  and  says:  "What?" 
Van  Home  again  says:  "Egan,  what's  up?"  Egan  replies: 
"Oh!  Mary  is  dead."  Van  De  Mark  then  says:  "Egan,  you 
"  know  how  she  came  into  the  cellar,  and  you  might  as  well  own 
!t  up,"  and  told  him  they  were  going  to  arrest  hltri,  under  such' 
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circumstances,  without  papers,  to  which  Egan  replies:     "I  can't 
"  go  with  you  for  there  is  no  one  to  take  care  of  the  cattle. " 

The  above  is  all  the  language  claimed  by  either  party  to  have 
been  used  or  statements  made  by  Egan  at  that  time.  The  decla- 
rations of  Egan  are  claimed  by  his  counsel  to  have  been  inadmis- 
sible for  the  reason  that  his  words  gave  no  consistent  account  of 
his  discovery  of  the  body,  showing  no  concern  about  her  death, 
and  were  declarations  from  which  guilt  is  to  be  inferred,  arid 
claiming  in  his  argument  that  the  declarations  were  induced  by 
fear  and  threats. 

The  record  shows  no  act  on  the  part  of  Van  De  Mark,  or  either 
of  #the  others  with  him  at  the  time,  that  they  did  anything  to 
intimidate  him,  to  induce  fear  on  the  part  of  Egan,  or  held  out 
any  promise  of  favor.  True,  the  evidence  is  that  one  of  the  party 
had  &  loaded  gun  in  his  possession,  but  no  use  was  made  of  it,  nor 
any  threats  or  move  made  by  the  person  carrying  it  to  indicate 
its  intended  use  against  Egan.  That  confessions  or  declarations 
made  by  a  party  charged  with  crime  to  a  per-on  in  authority  must 
be  voluntary  to  be  admissible  in  evidence  is  not  disputed,  and  the 
Court  is  to  determine  as  to  the  admissibility.  The  language  of 
Egan  there  used  could  not  of  itself  be  possibly  construed  as  a  con- 
fession. It  was  neither  an  admission  nor  a  denial  of  the  offense 
charged.  It  was  a  declaration  or  statement  from  which  a  person 
hearing  might  in  connection  with  surrounding  circumstances  pos- 
sibly infer  guilt;  and  if  made  while  under,  or  with  threats  of 
a/rresb  simply,  even  if  the  person  is  excited  or  frightened  on  ac- 
count of  the  arrest,  there  being  no  other  threats  and  no  induce- 
ments of  favor  or  otherwise  held  out,  they  are  clearly  admissible. 

(7.)  As  to  the  charge  of  the  Court,  wherein  he  says:  "The 
44  law  defines  malice  to  be  a  wish  to  vex,  annoy,  or  injure  another, 
"  and  the  jury  may  consider  the  evidence,  if  any,  introduced  on  the 
"  part  of  the  prosecution  as  to  threats,  prophecies,  menaces,  or  ill 
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"  treatment  during  the  life  time  of  deceased  as  to  the  question  of 
"  malice."  • 

This  includes  the  definition  of  malice  as  given  by  our  Code, 
page  839,  section  772 ;  but  it  is  claimed  that  this  applies  only  in 
case  of  assault  and  battery,  malicious  mischief,  or  libel,  or  in  any 
case  in  which  malice  is  the  gist  of  the  offense,  and  as  being  incon- 
sistent with  premeditated  design  necessary  to  constitute  criminal 
intent  in  murder. 

The  authorities  are  uniform  upon  the  question  of  malice;  al- 
though not  in  the  exact  language  of  our  statute,  they  all  define  in 
substance  malice  to  be  that  state  of  mind  or  act  when  one  willfully 
does  that  which  he  knows  will  injure  another's  person  or  property; 
premeditation  under  our  statute,  not  requiring  any  fixed  period  of 
time  to  establish  its  existence.  If  malice  as  above  defined  is  once 
established  and  the  commission  of  a  crime  follows,  and  is  also 
proven,  it  is  perpetrated  with  malice  aforethought  or  premeditated 
design. 

(8.)  The  charge  relative  to  circumstantial  evidence  (and  to  which 
portion  there  were  exceptions,)  was:  "The  evidence  of  circum- 
"  stances  is  to  be  taken  by  you  the  same  as  evidence  of  direct  and 
"  positive  acts.  It  is  to  be  received  by  you  in  the  light  of  reason 
"  — in  the  light  of  actual  results.  All  evidence  is  more  or  less  cir- 
u  cumstantial.  All  statements  of  witnesses,  all  conclusions  of  jurors 
"  are  the  result  of  inference.  There  is  no  ground  for  distinction 
"  between  circumstantial  and  direct  evidence."  This  we  hold  to 
be  the  law,  and  when  considered  with  the  evidence  as  shown  by 
the  record  in  this  case,  and  further  considering  the  whole,  or  the 
balance  of  the  charge  upon  this  point  as  given,  it  seems  to  have 
been  a  clear,  plain  and  appropriate  charge. 

(9.)     Defendant's  counsel  also  excepted  to  a  portion  of  the 

charge,  which  was  as  follows:     "  Under  any  and  all  circumstances 

"  a  witness's  character  may  be  tested  by  the  party  against  whom 
Vol.  in — 17 
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" that  witness  is  brought  by  proof  of  his  general  character  for  truth. 
"  and  verttcity  in  the  community  where  the  witness  resides,"  claim- 
ing that  it  contained  an  unfavorable  inference  against  the  prisoner 
because  he  did  not  impeach  the  witnesses  brought  against  him,  by 
proof  of  their  general  character  for  truth  and  veracity.  Whether 
this  portion  was  objectionable  or  not,  it  should  be  considered  with 
another  part  in  the  same  connection,  which  was  as  follows :  "  You 
"  may  take  into  consideration  also  that  a  witness  has  been  corrob- 
"  orated  by  other  witnesses.  You  are  not  to  discredit  a  witness 
"  upon  a  mere  imaginary  idea  of  a  person's  want  of  credit.  It  is 
"  from  the  facts  and  circumstances — from  the  surroundings — that 
"  you  are  to  judge  of  the  credibility  of  witnesses,  not  from  mere 
"  wanton  opinion  that  a  witness  is  to  be  disbelieved;"  and,  when 
so  considered,  the  exception  is  not  well  taken. 

(10.)  He  also  excepted  to  the  following  charge:  u  I  don't  say 
"  to  you  that  you  are  bound  to  believe  a  witness  who  testifies  to  a 
"  material  fact  that  is  wholly  uncontradicted,  but  there  is  nothing 
"  that  requires  you  to  discredit  a  witness  who  testifies  to  a  material 
"  fact  uncontradicted,  and  especially  if  another  witness  testifies  to 
"  the  same  fact."  In  our  opinion,  the  reasonable  construction 
and  interpetation  of  this  is,  that  the  jury  were  thereby  permitted, 
as  the  law  declares  them,  to  be  the  exclusive  judges  of  all  questions 
of  fact,  and  that  it  was  therein  made  plain  to  their  comprehension 
that  it  was  their  province  also  to  determine  the  weight  of  the 
testimony  of  all  the  witnesses. 

This  disposes  of  all  the  questions  that  were  presented  to  us  on 
the  argument  for  our  consideration.  There  appearing  to  be  no 
error  in  the  record,  the  judgment  of  the  court  below  is 

Affirmed* 
All  the  Justices  concurring. 

♦The  defendant,  Thomas  Egan,  was  re-sentenced,  and  at  Sioux  Falls,  on  the 
13th  day  of  July,  A.  D.  1882,  was  executed. 
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United  States  v.  Cameron. 

1.  SBOTION  5479,  TJ.  B.  BEYI8ED  STATUTES:  FOBQEBT  STATUTE.     Section  5479  of 

the  Revised  Statutes  of  the  United  States,  is  designed  to  punish  the  forgery 
of  the  instruments  therein  named. 

2.  fbb-smption:  fxkaiiPboof:  making  FAiiSE  affidavit  in.    The  making  and 

publishing  an  affidavit  upon  final  proof  for  a  pre-emption  claim  before  a 
U.  S.  land  office,  which  affidavit  is  genuine  as  to  its  execution,  but  false  as 
to  the  matters  therein  stated,  is  not  a  crime  within  the  purview  of  this 
statute. 

Writ  of  Error  to  the  Second  Judicial  District  Court. 

Hugh  J.  Campbell,  XL  S.  Attorney,  for  plaintiff  in  error. 

For  citation  of  authorities  in  brief,  see  case  TJ.  S.  v,  Spaulding, 
ante. 

Bartlett  Tripp,  for  defendant  in  error,  cited: 

Eev.  Stats.  U.  S.,  Sees.  5479,  5418;  3  Chit.,  C.  L.,  1022;  4  Bl., 
245;  2  Buss.,  818;  2  East.  P.  C,  552;  Wharton  C.  L.,  VoL  1, 
Sec  653;  10  Cox,  C.  0.  C,  118;  Eev.  Stats.  (Mass.)  Chap.  166, 
Sec.  1;  Kev.  Stats.  (Wis.)  Chap.  166,  Sec.  1;  State  v.  Wilson,  28 
Minn.,  52;  Regma  v.  White,  2  Carr.  &  Kir.,  404;  Heilbonis* 
case,  1  Parker  Crim.  KepM  429;  Com.  v.  Baldwin,  11  Gray,  197; 
Com.  v.  Foster,  114  Mass.,  311;  Man  v.  People,  15  Hun.,  155; 
United  States  v.  Wentworth,  11  Fed.  Kep.,  52. 


Edgerton,  C.  J. — The  defendant  was  indicted  in  the  Second 
District  on  June  2,  1881,  for  falsely  making,  transmitting  and 
presenting  a  false  affidavit  to  a  United  States  officer  with  intent  to 
defraud  the  United  States,  and  for  causing  and  procuring  to  be 
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falsely  made  and  for  aiding  and  assisting  in  the  falsely  making  of 
a  certain  affidavit  for  the  purpose  of  defrauding  the  United  States. 

This  indictment  was  sought  evidently  to  be  brought  under  sec- 
tion 5479  or  section  5418  of  the  Revised  Statutes  of  the  United 
States,  section  5479,  which  reads  as  follows: 

"  If  any  person  shall  falsely  make,  alter,  forge  or  cause  or  pro- 
"  cure  to  be  falsely  made,  altered,  forged,  or  counterfeited,  or  will- 
"  ingly  aid  or  assist  in  the  false  making,  altering,  forging  or  coun- 
"  terfeiting  any  bond,  bid,  proposal,  guarantee,  security,  official 
"  bond,  public  record,  affidavit  or  other  public  writing  for  the 
"  purpose  of  defrauding  the  United  States,  or  shall  utter  or  pub- 
"  lish  as  true  any  such  false,  forged,  altered  or  counterfeited  bond, 
"  bid,  proposal,  guarantee,  security,  public  record,  affidavit  or 
"  other  writing  for  the  purpose  of  defrauding  the  United  States, 
"  knowing  the  same  to  be  false,  forged,  altered,  or  counterfeited, 
"  or  shall  transmit  to  or  present  at  the  office  of  any  officer  of  the 
"  United  States  any  such  false,  forged,  altered  or  counterfeited 
"  bond,  bid,  proposal,  guarantee,  security,  official  bond,  public 
"  record,  affidavit  or  other  writing,  knowing  the  same  to  be  false, 
"  forged,  altered  or  counterfeited,  for  the  purpose  of  defrauding 
"  the  United  States,  shall  be  punishable  by  a  fine  of  not  more  than 
"  one  thousand  dollars,  or  by  imprisonment  at  hard  labor  for  not 
"  more  than  ten  years,  or  by  both  such  punishments." 

This  is  substantially  the  same  as  section  5418,  the  former  sec- 
tion adding  to  the  clauses  the  words,  "  or  cause  or  procure  to  be 
"  falsely  made,  etc.,  or  willingly  aid  or  assist  in  the  false  making, 
"etc."  The  indictment  charges:  "That  on  the  twenty- fourth 
"  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
u  and  eighty,  at  a  place  in  said  district  and  territory,  and  within 
"  the  jurisdiction  of  this  court,  one  John  D.  Cameron,  late  of  said 
"  district  and  territory,  iu  the  matter  of  a  certain  application  of 
"  one  Patrick  Fleming,  t^ien  and  there  made  in  the  name  of  said 
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c  4  Patrick  Fleming,  as  claimant*  before  Benjamin  F.  Campbell,. 
"  register  of  United  States  land  office  at  the  town  of  Sioux  Falls, 
44  in  said  district  and  territory,  wherein  the  said  Patrick  Fleming 
"  then  and  there  claimed  the  right  of  pre-emption  under  the  laws 
"  of  the  United  States,  to  the  following  described  public  lands 
44  thereof,  to-wit :  The  northeast  quarter  of  section  number  fifteen, 
44  of  township  number  one  hundred  and  eleven,  north  of  range 
44  number  sixty -one,  west -of  the  fifth  principal  meridian,  contain- 
44  ing  one  hundred  and  sixty  acres,  then  and  there  unlawfully  did 
44  cause  and  procure  to  be  falsely  made,  and  then  and  there  unlaw- 
44  fully  did  willingly  aid  in  and  assist  in  the  false  making  of  a  cer- 
44  tain  affidavit  and  writing  for  the  purpose  of  defrauding  the 
44  United  States." 

The  indictment  further  charges  that  Patrick  Fleming  then  and 
there  made  oath  before  the  register  of  the  United  States  land 
office,  an  affidavit  for  pre-emption  which  was  false  and  untrue  in 
all  of  its  material  allegations,  as  follows:  "  And  which  said  affi- 
44  davit  and  writing  was  then  and  there  designated  and  known  as 
44  'Pre-emption  Proof  Testimony  of  ■  Claimant,'  and  on  the  back 
"  of  which  said  affidavit  and  writing  were  then  and  there  written 
4C  and  printed  words  and  figures  following,  to-wit:  'Pre-emption 
u  Proof  Testimony  of  Claimant,  Land  Office  at  Sioux  Falls,  D.  T., 
44  Cash  No.  8184;'  and  which  said  affidavit  and  writing  was  then 
44  and  there  subscribed  and  sworn  to  by  one  Patrick  Fleming  be- 
44  fore  one  Benjamin  F.  Campbell,  then  and  there  being  the  register 
44  of  the  United  States  land  office,  at  the  town  of  Sioux  Falls,  in 
44  said  district  and  territory,  he,  the  said  Benjamin  F.  Campbell, 
"  then  and  there  having  sufficient  and  competent  power  and  au- 
"  thority  as  such  register,  to  administer  said  oath  to  the  said  Pat- 
44  rick  Fleming  in  that  behalf,  and  to  which  said  affidavit  and 
44  writing  was  then  and  there  appended  by  the  said  Benjamin  F. 
44  Campbell,  register  as  aforesaid,  the  official  certificate  and  jurat 
"  of  him,  the  said  Benjamin  F.  Campbell  as  such  register,  in  the 
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"  printed  and  written  words  and  figures  following,  to-wit:  «I 
"  hereby  certify  that  each  question  and  answer  in  the  foregoing 
"  testimony  was  read  to  the  claimant  before  he  signed  his  name 
"  thereto,  and  that  the  same  was  subscribed  and  sworn  to  before 
"  me  this  24th  day  of  June,  1880. 
"  [Signed.]  B.  F.  Campbell, 


"  And  which  said  certificate  and  jurat  was  then  and  there  duly 
"  and  lawfully  subscribed  and  signed  officially  by  the  said  Benja- 
"  min  F.  Campbell  as  register  aforesaid;  and  which  said  falsely 
"made  affidavit  and  writing  was  then  and  there  false  and  fraud- 
"  ulent  in  this:  that  in  said  falsely  made  affidavit  and  writing,  he 
"  the  said  Patrick  Fleming,  then  and  there  stated  on  oath  in  sub- 
"  stance  and  fact  that  he,  the  said  Patrick  Fleming,  had  made 
"  settlement  on  the  following  described  public  lands  of  the  United 
"  States,  to-wit:  On  the  northeast  quarter  of  section  fifteen,  of 
"  township  number  one  hundred  and  eleven,  north  of  range  num- 
"  ber  61,  west  of  the  fifth  principal  meridian,  containing  one 
"  hundred  and  sixty  acres,  on  the  tenth  day  of  June,  in  the  year 
"  of  our  Lord  one  thousand  eight  hundred  and  seventy-nine,  and 
"  that  as  his  first  act  of  settlement  thereon  he  had  built  a  shanty 
"  on  said  lands;  whereas  in  truth  and  in  fact,  he,  the  said  Patrick 
"  Fleming,  had  never  at  any  time  made  any  settlement  whatever, 
"  or  built  any  shanty  on  said  above  described  lands ;  and  which 
"  said  falsely  made  affidavit  and  writing  was  then  and  therefalse 
"  and  fraudulent  in  this:  that  in  said  affidavit  and  writing,  he,  the 
"  said  Patrick  Fleming,  then  and  there  stated  on  oath,  in  substance 
"  and  fact,  that  subsequent  to  his  said  alleged  first  act  of  settle- 
"  ment,  and  before  the  said  twenty-fourth  day  of  June,  in  the  year 
44  of  our  Lord  one  thousand  eight  hundred  and  eighty,  he,  the  said 
44  Patrick  Fleming,  had  made  the  following  described  improve- 
44  ments  on  said  land — namely,  that  he  had  broken  ten  acres  of 
44  said  land  and  dug  a  well  on  said  land  and  planted  corn  on  said 
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"  land,  and  built  on  said  land  a  house  ten  feet  by  fourteen  feet  in 
"  size,  one  story  in  height  and  having  one  door  and  two  windows, 
"  and  that  the  value  of  said  improvements  was  one  hundred 
"  dollars;  whereas  in  truth  and  in  fact,  he,  the  said  Patrick  Flem- 
"  ing,  had  n§ver  at  any  time  broken  any  part  of  said  land  and  had 
"  never  at  any  time  dug  any  well  on.  any  part  of  said  land,  and  had 
"  never  at  any  time  planted  any  corn  whatever  on  any  part  of  said 
"  land,  and  had  never  at  any  time  built  any  house  whatever  on 
"  said  land  and  had  never  at  any  time  made  any  improvements 
"  whatsoever  on  said  land;  and  which  said  falsely  made  affidavit 
"  and  writing  was  then  and  there  false  and  fraudulent  in  this: 
"  that  in  said  affidavit  and  writing,  he,  the  said  Patrick  Fleming, 
"  then  and  there  stated  on  oath  and  in  substance  and  in  fact  that 
"  the  postoffice  address  of  him,  the  said  Patrick  Fleming,  was  then 
"  on  the  said  twenty-fourth  day  of  June,  in  the  year  of  our  Lord 
"  one  thousand  eight  hundred  and  eighty,  at  the  town  of  Huron, 
"  in  the  county  of  Beadle,  in  the  Territory  of  Dakota;  whereas  in 
"  truth  and  in  fact  the  postoffice  address  of  the  said  Patrick  Flem- 
"  ing  was  not  then,  on  the  twenty-fourth  day  of  June,  in  the  year 
"  of  our  Lord  one  thousand  eight  hundred  and  eighty,  at  the  town 
"  of  Huron,  in  the  county  of  Beadle,  in  the  Territory  of  Dakota, 
"  and  which  said  falsely  made  affidavit  and  writing  was  then  and 
"  there  false  and  fraudulent  in  this:  that  in  said  affidavit  and 
"  writing,  he,  the  said  Patrick  Fleming,  then  and  there  stated  on 
"  oath  in  substance  and  fact  that  he,  the  said  Patrick  Fleming, 
"  had  first  established  his  residence  upon  said  described  lands  on 
"  the  tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
"  eight  hundred  and  seventy-nine,  and  had  resided  upon  said  land 
"  continuously,  all  the  time,  ever  since  the  tenth  day  of  June  until 
"  the  twenty-fourth  day  of  June,  in  the  year  of  our  Lord  one 
"  thousand  eight  hundred  and  eighty,  and  had  used  the  said  land 
u  as  a  farm  and  had  broken  and  cultivated  ten  acres  of  said  land 
"  since  his  said  alleged  settlement;  whereas  in  truth  and  in  fact, 
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44  he,  the  said  Patrick  Fleming,  did  not  first  establish  his  residence 
"  upon  said  described  lands  on  the  said  tenth  day  of  June,  in  the  year 
44  of  our  Lord  one  thousand  eight  hundred  and  seventy-nine,  and 
"  had  never  at  any  time  established  any  residence  upon  said  land, 
"  and  had  never  at  any  time  resided  upon  said  land,  and  had  never 
"  at  any  time  made  any  use  whatever  of  said  land,  and  had  never 
"  at  any  time  broken  and  cultivated  any  part  of  said  land,  and  had 
"  never  used  said  land  as  a  farm;  and  which  said  falsely  made 
44  affidavit  and  writing  was  then  and  there  false  and  fraudulent  in 
44  this:  that  he,  the  said  John  D.  Cameron,  unlawfully  and  for  the 
44  purpose  of  defrauding  the  United  States,  did  cause  and  procure 
44  the  said  Patrick  Fleming  to  subscribe  and  swear  as  aforesaid  to 
44  the  said  false  and  fraudulent  statements  in  said  affidavit  and 
44  writing  stated  as  aforesaid;  and  he,  the  said  John  D.  Cameron, 
44  then  and  there  well  knowing  the  said  affidavit  and  writing  to  be 
44  false  as  aforesaid;  and  he,  the  said  John  D.  Oumeron,  then  and 
44  there  well  knowing  the  false  and  fraudulent  statements  aforesaid, 
44  to  be  false  and  fraudulent  as  aforesaid;  and  he,  the  said  John 
44  D.  Cameron,  then  and  there  well  knowing  said  falsely  made 
44  affidavit  and  writing,  then  and  there  to  contain  said  false  and 
44  fraudulent  statements,  contrary  to  the  form  of  the  statute  in 
44  such  case  made  and  provided,  and  against  the  peace  and  dignity 
44  of  the  United  States." 

The  other  count  in  the  indictment  charges  the  defendant  as  fol- 
lows: 44  And  the  grand  jurors  aforesaid,  upon  their  oaths  afore- 
44  said,  do  further  present:  That  on  the  day  and  year  aforesaid, 
44  at  the  place  aforesaid,  in  said  district  and  territory,  and  within 
44  the  jurisdiction  of  this  court,  the  said  John  D.  Cameron  unlaw- 
44  fully  and  for  the  purpose  of  defrauding  the  United  States,  did 
"  transmit  to  and  present  at  and  unlawfully  and  for  the  purpose 
44  of  defrauding  the  United  States,  did  then  and  there  cause  and 
44  procure  to  be  transmitted  to  and  presented  at  the  office  of  an 
44  officer  of  the  United  States — that  is  to  say,  at  the  United  States 


Digitized  by 


Google 


r 


MAT  TERM,  1882.  188 


United  States  v.  Cameron. 


'/  land  office  and  office  of  Benjamin  F.  Campbell,  register  of  said 
"  United  States  land  office,  at  the  town  of  Sioux  Falls,  in  said  dis- 
"  trict  and  territory,  a  certain  false  affidavit  and  writing,  he,  the 
"  said  John  D.  Cameron,  then  and  there  well  knowing  said  affi- 

*<  davit  and  writing  to  be  false." 

To  this  indictment  the  defendant  upon  arraignment  plead  not 

guilty,  but  afterward  upon  leave  granted  withdrew  his  plea  of  not 

guilty,  and  on  January  10,  1882,  demurred  to  the  indictment  as 

follows: 

"  Denvurrer: 

"  The  United  States  of  America,  ) 
«  Territory  of  Dakota,      >ss: 

"    Second  Judicial  District,  ) 

«  No.  3,  April  Term,  1881. 

"     In  the  District  Court  in  and  for  the  Second  Judicial  District, 

"  Dakota  Territory. 

«  The  United  States  ) 
"  v.  V 

"  John  D.  Cameron.  ) 

"  And  now  comes  the  defendant  upon  leave  first  obtained  of  the 
"  Court,  and  demurs  to  the  indictment  herein  upon  the  gjounds: 

"  First — Because  it  appears  from  inspection  thereof  that  the 
"  court  in  which  said  indictment  was  found,  was  at  the  time  exer- 
"  eising  the  jurisdiction  of  a  Circuit  and  District  Court  of  the 
"  United  States,  instead  of  the  jurisdiction  of  a  District  Court. 
"  Second — Because  said  indictment  does  not  state  facts  sufficient 
"  to  constitute  a  crime  or  offense  against  the  laws  of  the  United 
«  States." 

After  argument  the  demurrer  was  sustained  and  the  prosecution 
sued  out  a  writ  of  error  to  this  court. 

The  main  question  presented  in  this  case  is,  whether  section 

6479  of  the  Revised  Statutes  of  the  United  States,  is  a  forgery 

statute  or  whether  it  provides  for  the  punishment  of  those  who 
Vol.  in— 18 
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make  or  assist  in  the  making  of  affidavits  which  are  gennine  in 
themselves,  but  contain  statements  which  are  false  and  untrue,  for 
the  purpose  of  defrauding  the  United  States. 

If  thi6  statute  is  limited  to  forgery,  then  it  cannot  be  claimed 
that  this  indictment  is  good.  The  statute  provides  that  if  any 
person  shall  falsely  make,  alter,  etc.,  or  "  shall  utter  or  publish  as 
"  true  any  such  false,  forged,  etc." 

The  statute  prohibits  the  false  making,  etc.  The  indictment 
charges  that  the  defendant  aided  and  assisted  one  Fleming  in  mak- 
ing a  certain  affidavit  which  contained  matters  which  were  false 
and  untrue,  with  intent  to  defraud  the  United  States,  and  with 
transmitting  to  an  officer  of  the  United  States  with  intent  to  de- 
fraud the  United  States,  an  affidavit  and  writing  which  contained 
statements  known  to  the  defendant  to  be  false  and  fraudulent. 

Bouvier  says,  "  Forgery  is  a  false  making  malo  animo  of  a 
"  written  instrument  for  the  purpose  of  fraud  and  deceit." 

Blackstone  says,  "  It  is  the  fraudulent  making." 

Every  authority  which  I  have  been  able  to  examine,  makes  for- 
gery the  false  making  or  uttering  or  alteration  of  a  written  instru- 
ment purporting  to  be  the  act  of  some  other  person  which  it  is 
not. 

If  the  writing  set  forth  in  full  in  the  indictment  be  the  genuine 
act  of  Fleming  as  therein  stated,  however  false  may  be  the  state- 
ments contained  in  the  writing,  can  it  be  said  that  the  affidavit 
was  falsely  made?  And  if  not  falsely  made,  is  the  offense  charged 
within  the  purview  of  the  section  of  the  Revised  Statutes  quoted? 
The  Supreme  Court  of  Minnesota,  in  the  case  of  State  v.  Wilson, 
reported  in  9th  N.  W.  Rep.,  28,  say  that  "  Now,  according  to  the 
"  ordinary  and  proper  meaning  of  the  words  'false'  or  'forged,'  as 
"  applied  to  a  note  or  other  instrument  in  writing,we  always  under- 
<  stand  one  that  is  counterfeit  or  not  genuine,  an  instrument  by 
"  which  some  one  has  attempted  to  imitate  another's  personal  act, 
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"  and  by  means  of  such  imitation  cheat  and  defraud,  and  not  the 
"  doing  of  something  in  the  name  of  another  which  does  not  profess 
"  to  be  the  other's  personal  act,  but  that  of  the  doer  thereof  who 
"  claims  by  the  act  itself  to  be  authorized  to  obligate  the  individual 
"  for  whom  he  assumes  to  act.  This  definition  of  the  words  'false' 
"  and  'forged'  is  abundantly  sustained  by  authority  as  the  proper 
"  legal  definition  of  these  words." 

In  the  case  of  the  United  States  v.  Wentworth,  reported  in  11th 
Fed.  Rep.,  52,  the  defendants  were  indicted  under  this  same  sec- 
tion of  the  Revised  Statutes,  and  upon  a  motion  in  arrest  of  judg- 
ment, the  court,  after  setting  out  the  words  of  the  statute,  says: 
"  The  indictments  in  this  case  seem  to  have  been  framed  upon  the 
"  idea  that  the  false  making,  mentioned  in  the  statute,  was  in  the 
"  nature  of  perjury,  because,  after  reciting  the  affidavits,  they  go 
"  on  to  allege  in  what  particulars  they  are  false."  But  we  are 
satisfied  it  is  not  the  construction  of  the  Btatute.  A  little  analysis 
and  attention  to  its  language  makes  this  quite  apparent.  It  says: 
"  If  any  person  shall  falsely  make,  utter,  forge,  or  counterfeit." 
Now  the  arrangement  and  connection  of  these  words,  putting  the 
tc  false  making  "  with  other  apt  words  to  describe  forgery,  to-wit: 
altering,  forging,  counterfeiting,  indicate  its  true  intent  and  mean- 
ing— that  it  is  aimed  at  forgery,  and  not  at  perjury.  Again:  If 
any  person  shall  falsely  make,  alter,  forge,  or  counterfeit  any  bond, 
bid,  etc. 

Now  what  is  the  false  making  of  a  bond  or  bid?  Certainly  not 
taking  a  false  oath,  because  the  execution  of  a  bond  or  bid  requires 
no  oath.  To  falsely  make  an  affidavit  is  one  thing;  to  make  a 
false  affidavit  is  another.  A  person  may  falsely  make  an  affidavit, 
every  sentence  of  which  may  be  true  in  fact;  or  he  may  actually 
make  an  affidavit,  every  sentence  of  which  shall  be  false.  It  is 
the  false  making  which  the  statute  makes  an  offense,  and  this  is 
forgery  as  described  in  all  the  elementary  books. 
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The  indictment  does  not  charge  that  the  affidavit  was  trans- 
mitted to  or  presented  at  any  office  or  officer  of  the  government  of 
the  United  States  m  support  of  or  in  relation  to  any  account  or 
claim.  There  may  possibly  be  a  fair  intendment  of  that,  but  no 
specific  charge.  If  this  had  been  the  purpose  of  the  pleader,  the 
indictment  in  that  particular  is  too  indefinite  to  charge  the  defend- 
ant with  the  offense  provided  for  in  the  last  clause  of  section  5421 
of  the  Revised  Statutes. 

The  judgment  of  the  District  Court  is  Apfibmkd. 

All  the  Justices  concurring. 


Talbot  v.  Pbtttgrew. 

1.  contract:  oobbespondbnob:  purchase  abb  sale.  On  July  5th  P.  wrote 
to  T.:  "  What  is  Cole's  scrip  worth,  and  soldiers'  additional  homesteads, 
"  now?"  On  July  8th  T.  replied,  "  Have  to  advise  that  I  can  furnish  to- 
"  day  Cole's  scrip  at  $5,  and  additional  80*8  at  S3  per  acre."  On  July  12th 
P.  telegraphed:  "  Send  me  2  soldiers'  additional  eighties  to-day/'  Held, 
not  a  contract  for  a  sale  at  83  per  acre* 

Appeal  from  the  District  Court  of  Minnehaha  County. 

The  facts  are  stated  in  the  opinion. 

L.  8.  Swezey,  for  appellant.     Points  and  authorities  cited: 

It  is  the  settled  law  in  England  and  in  this  country,  that  when 
a  proposal  is  made  by  letter,  the  deposit  of  a  letter  of  acceptance 
in  the  postoffice  by  the  person  to  whom  the  proposal  is  made,  or 
the  sending  a  telegram  announcing  acceptance,  completes  the  con- 
tract: Adams  v.  Lindeell,  1  B.  &  Aid.,  681;  Duncan  v.  Topham% 
8  C.  k  B.,  225;  Dunlap  v.  Higgma,  1  H.  &  L.  Cases,  381;  Toy- 
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lor  v.  Ins  Co.,  9  How.,  (U.  S.)  390;  Mactier  v.  Frith,  6  Wend., 
103;  8.  c.  21  Am.  Dec,  262;  Vassar  v.  Camp,  11  N.  Y.,  441; 
Trevor  v.  Wood,  36  N.  Y.,  307;  Batterman  v.  Morford,  76  N. 
Y.,  622;  Washburn  v.  Fletcher,  42  Wis.,  152;  Wheat  v.  Cross, 
31  Md.,  99;  1  Parsons  on  Contracts,  480,  Sec.  2,  Title,  "Assent." 

A  proposal  made. by  letter  is  to  be  regarded  as  a  continuing 
offer  for  a  reasonable  time,  in  which  the  purchaser  may  manifest 
his  intention  to  accept,  unless  the  time  for  acceptance  is  otherwise 
expressly  limited.  And  what  is  such  reasonable  time  must  de- 
pend upon  the  circumstances  of  each  case.  See  caBes  before  cited. 
1  Parsons  on  Contracts,  480,  and  notes;  R.  R.  Co.  v.  Bcurtlett,  3 
Cufih.,  224;  BeeJcwUh  v.  Cheever,  1  Foster,  41;  Cheney  v.  Cook, 
7  Wis.,  413. 

Aiter  such  acceptance  neither  party,  by  any  subsequent  action 
or  notice,  can  affect  the  rights  of  the  other  party.  See  foregoing 
cases;  also,  Schuohardt  v.  Aliens,  1  Wall.,  359;  Utley  v.  Donald- 
son, 4  Otto,  29.  Where  there  is  an  express  contract  the  law  will 
not  imply  a  different  contract:  Waite  v.  Merrill,  4  Greenleaf, 
102;  s.  c.  16  Am.  Dec,  238;  Ross  v.  Hardiny  79  N.  Y.,  84; 
Walker  v.  Brown,  28  111.,  378. 

F.  Z.  Boyce,  for  respondent.    Points  and  authorities  cited: 

Pettigrew's  letter  of  the  5th  was  not  a  proposal  to  purchase,  but 
was  merely  an  inquiry  as  to  the  then  market  value  of  scrip. 

Was  Talbot's  letter  of  the  8th  an  offer  to  Bell?  No.  It  was 
only  responsive  to  Pettigrew's  inquiry,  which  was,  "  What  are 
"  soldiers'  additional  homesteads  worth;"  not  "  What  will  you  sell 
them  to  me  for?"  But  if  Talbot's  letter  of  the  8th  be  treated  as 
an  offer  to  sell,  it  was  by  its  express  terms  limited  to  that  day. 
It  was,  "  Have  to  advise  that  I  can  furnish  *  *  *  to-day  at 
$3.00  per  acre." 

We  contend  there  was  no  contract  between  the  parties  until  de- 
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fendant  accepted  and  received  the  scrip;  and  that  when  he  accepted 
and  received  it,  he  did  so  at  the  price  specified  in  plaintiffs  letter 
accompanying  the  scrip,  which  was  $3.25,  the  acknowledged  mar- 
ket price  of  the  scrip  on  the  day  it  was  sent.  Clearly  Mr.  Talbot 
did  not  intend,  in  his  letter  of  the  8th,  to  bind  himself  to  sell  at 
any  future  day,  at  the  price  of  $3.00  per  acre.  A  case  more 
nearly  in  point  than  any  other  we  have  seen  is,  Knight  v.  Cooley, 
34  Iowa,  218. 


Kidder,  J. — This  case  was  submitted  to  the  court  below  with- 
out the  intervention  of  a  jury.  The  question  presented  for  our 
determination  is  whether  the  facts  found  are  sufficient  to  support 
the  judgment,  which  was  for  the  plaintiff.  The  court  below  found 
the  facts  as  follows: 

(1.)  That  during  the  month  of  July,  1879,  the  plaintiff  resided 
at  Sioux  City,  Iowa,  and  was  engaged  in  business  as  dealer  in  land 
scrip  and  soldiers'  additional  homesteads,  and  that  the  defendant, 
during  that  time,  resided  at  Sioux  Falls,  Dakota. 

#  (2.)  That  the  defendant  had  at  various  times  during  several 
years  purshased  of  plaintiff  land  scrip  and  soldiers'  additional 
homesteads. 

(3.)  That  on  July  5,  1879,  the  defendant  wrote  to  the  plaintiff 
at  Sioux  City,  a  letter,  to  which  he  added  this  postscript:  "What 
"  is  Cole's  scrip  worth,  and  soldiers'  additional  homesteads,  now?" 

(4.)  That  on  July  8,  1879,  plaintiff  wrote  to  the  defendant,  in 
answer,  as  follows:  "  Have  to  advise  that  I  can  furnish  to-day 
"  Cole's  6crip  at  five  dollars  and  additional  eighties  at  three  dollars 
"  per  acre.  Shall  be  pleased  to  hear  from  you  at  any  time  you 
"  may  desire  the  paper." 

(5.)  That  this  letter  was  received  by  defendant  at  Sioux  Falls 
on  the  evening  of  July  11,  1879,  and  on  the  morning  of  the  next 
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day  be  sent  the  plaintiff  a  telegram,  as  follows:     "Send  me  two 
soldiers'  additional  eighties  (80's)  to-day." 

(6.)     That  the  telegram  was  received  by  plaintiff  the  day  it  was 
sent,  and  on  tb«  same  day  he  sent  by  express  to  defendant  at  Sioux 
Falls,  four  80-«acre  pieceB  of  soldiers'  additionals,  and  inclosed  in  the 
express  package  his  letter  as  follows:     "  Per  the  request  of  your 
"  telegram  of  this  date,  stating,  'Send  two  nighties  additional  to- 
"  day.'     I  send  you  the  following  described  soldiers'  additional 
"  homestead  scrip,  collection  on  you,  at  $3  per  acre  for  the  two 
"  heir  claims,  and  $8.25  for  the  others.     I  send  you  these  so  that 
"  you  may  take  your  choice  of  them.     In  heirs'  claims,  can  furnish 
"  deed  from  guardian  of  children.     Please  remit  immediately,  for 
"  the  pieces  that  you  desire,  at  the  prices  stated,  and  return  the 
"  balance  of  them,  as  I  have  large  demands  and  can  use  elsewhere." 
"  Minor  orphan  children  of  Leonard  L.  Jenks,  No.  693, 

La  Crosse,  Wis.,  80  acres  at  $3.00,     ----_$    240 

"  Minor  orphan  children  of  E.  M.  Stacey,-No.  406,  Min- 
neapolis, Minn.,  80  acres  at  $3.00,      -----       240 

John  W.  Towne,  No.  492,  Council  Bluffs,  Iowa,  80  acres 

at  $3.25,    ------------       260 

Barton  Ramsey,  No.  4228,  Ionia,  Michigan,  80  acres  at 

$3.25, ___________       260 


44 


U 


"  Making  a  total  cost  of  -     -----    -$1,000 

Please  give  this  prompt  attention  and  make  immediate  re- 
"  mittance  for  the  paper  you  desire  and  return  balance." 

(7.)  That  said  package  was  received  by  defendant  at  Sioux 
Falls,  on  July  13,  1879,  and  defendant  retained  and  used  the  two 
pieces  described  as  John  W.  Towne,  No.  492,  Council  Bluffs,  Iowa, 
80  acres;  and  Barton  Ramsey,  No.  4228,  Ionia,  Michigan,  80 
acres;  and  on  July  19,  1879,  returned  the  other  two  pieces,  to- 
gether with  $480,  to  pay  for  the  two  pieces  retained. 

(8.)     That  plaintiff  has  demanded  of  defendant  $40  balance 
claimed  by  him  for  the  scrip  retained,  which  has  not  been  paid. 
(9.)     That  on  July  12, 1879,  the  market  price  at  Sioux  City  for 
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the  two  pieces  retained  was  $3.25  per  acre,  and  that  the  other  two 
returned  were  not  standard  in  the  market  and  were  of  less  value. 

It  seems  to  us  that  there  was  no  contract  between  the  parties 
until  the  plaintiff,  in  response  to  the  defendant's  telegram  of  July 
12,  stating,  "  Send  me  two  soldiers'  additional  eighties  (80's)  to- 
"  day,"  sent  him  the  two  additional,  and  they  were  received  l»y 
the  defendant.  There  can  be  no  contract  without  the  mutual 
assent  of  the  parties.  This  is  vital  to  its  existence.  There  can  be 
none  where  it  is  wanting.  The  facts  as  found  do  not  suggest  any 
agreement  of  the  parties  before  the  telegram  was  sent.  The  de- 
fendant, on  the  fifth  day  of  July,  asked  the  plaintiff  by  letter: 
"  What  is  Cole's  scrip  worth  and  soldiers'  additional  homesteads, 
"  nowf"  On  the  eighth  of  July  the  plaintiff  replied  as  follows: 
"  Have  to  advise  that  I  can  furnish  to-day  Cole's  scrip  at  $5  and 
"  additional  eighties  at  $8  per  acre."  ThiB  last  letter  was  received 
by  the  defendant  on  the  eleventh  of  July,  and  the  next  day  he 
telegraphed  for  it;  and  on  the  same  day  they  were  sent  to  him  at 
the  price  of  $3.25,  the  then  market  price  in  Sioux  City. 

It  is  plain,  then,  that  the  correspondence  of  the  parties  in  rela- 
tion thereto,  prior  to  the  Bending  the  telegram,  was  merely  in 
relation  to  the  price  of  the  scrip,  advisory  as  to  its  value  on  a 
particular  day,  and  solicitous  to  obtain  the  patronage  of  the  de- 
fendant. There  is  nothing  therein  indicating  the  aggreyatio  men- 
tvum  absolutely  necessary  to  constitute  a  contract.  The  defendant 
inquired  only  as  to  the  price  on  a  day  stated.  He  did  not  say  nor 
intimate  that  he  wanted  to  purchase,  and  the  plaintiff  replied  to 
him,  giving  him  the  price  on  such  a  day,  and  that  he  would  be 
pleased  to  hear  from  him  "  any  time  you  may  desire  the  paper," 
which  clearly  indicates  that  the  plaintiff  did  not  consider  that  he 
hail  made — closed — a  contract;  or  why  should  he  have  used  the 
words,  when  "  you  may  desire  the  paper"  He  did  not  even  offer 
to  sell.  He  advised  him  that  it  is  worth  to-day.  The  plaintiff 
sent  the  scrip  "per  the  request  of"  the  defendant's  "telegram  of 
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M  this  date."  There  was  no  contract  between  the  parties  until  the 
6crip  wa*  received  by  the  defendant,  and  when  he  accepted  it  he 
did  so  at  the  price  specified  in  the  letter  in  which  it  was  inclosed, 
viz.,  $3.25  per  acre.  There  is  no  connection  between  the 
letter  of  the  8th  and  the  telegram.  The  latter  in  no  manner  refers 
to  the  former. 

The  learned  counsel  of  the  defendant,  on  the  argument,  relied 

largely  upon  Utley  v.  Don(ldsony  94  17.  S.,  29,  and  claimed  that 

in  many  of  its  features  it  is  like  this  case;  but  we  fail  to  see  the 

similitude.     That  case  can  be  stated  thus:     The  plaintiffs  were 

brokers  and  stock  dealers  in  New  York,  and  the  defendants  in  6t« 

Louis,  and  they  were  business  correspondents  of  each  other.     On 

May  24,  1871,  the  defendants  telegraphed  the  plaintiffs  as  follows: 

"  Make  best  bid,  15  Central  Pacific,  quick.     Donaldson  &  Fra- 

"  ley."     On  the  next  day  these  defendants  received  a  dispatch 

from  the  plaintiffs  as  follows:     "  We  will  buy  Central  Pacific  at  a 

"  hundred  and  two  and  a  half,  (102£.)     Utley,  Dougherty  & 

"  Scott."     And   on  the  day  of  its  receipt  the  defendants  sent 

another  telegram  to  the  plaintiffs  as  follows:     "  We  accept  your 

•4  offer,  15  Central,  102J.     Donaldson  &  Fraley." 
% 

In  this  case  a  bid  was  solicited,  naming  the  amount.     An  an- 

*«  swer,  "  We  will  buy,"  etc.     And  a  reply,  "  We  accept  your 

offer,"  etc.     This  was  a  contract — the  minds  of  the  parties  met; 

but  in  what  particular  it  is  parallel  to  the  case  at  bar  is  what  I 

have  not  yet  discovered.     There  were  other  points  in  the  case,  but 

bo  entirely  unlike  the  one  under  consideration  I  do  not  take  time 

te  refer  to  them. 

Reference  was  made  in  argument,  by  counsel  for  defendant,  to 

several  authorities  which  in  substance  held  the  familiar  doctrine, 

"  That  when  a  proposal  is  made  by  letter^  the  deposit  of  a  letter  ol 

"  acceptance  in  the  post  by  the  person  to  whom  the  proposal  is 

"  made,  or  the  sending  of  a  telegram  announcing  acceptance,  com- 
Vol.  in — 19 
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*  plttes  the  contract;"  But  such  is  not  the  case  we  are  now  #on- 
sidering.  So  far  as  I  have  examined  the  authorities  upon  the 
question  in  issue,  there  is  no  conflict;  and,  without  multiplying,. 
I  desire  to  cite  Knight  v.  Cooley,  34  Iowa,  218,  as  one  nearer  in 
point  than  any  other  to  which  our  attention  has  been  called.  In 
this  case  the  plaintiff  wrote  to  the  defendant  and  asked  "  whether 
"  he  (defendant)  was  the  owner  of  the  south  two-fifths  of  lot  469, 
"  and,  if  so,  what  was  the  price  of  same."  The  defendant  an- 
swered: 

"Friend  Knight — Yours  is  received.  The  lots  are  so  incum- 
"  bered  it  would  be  difficult  to  make  title  at  once.  Price,  $1,700 
"  and  $1,500  net,  and  cheap.     Truly,  D.  K  Cooley." 

May  22d  the  plaintiff  replied: 

"  Tours  of  the  18th  is  at  hand.  I  will  take  the  lots  on  the 
"  terms  proposed  by  you  in  it,  and  herewith  send  you  draft  for 
"  $100,  on  account  of  the  bargain.  The  balance  of  the  money  is 
"  ready,  and  will  be  paid  immediately  on  good,  clear  title  being 
"  made.  I  wish  you  would  proceed  to  have  the  title  made  at  your 
"  earliest  convenience.     Yours,  M.  J.  Knight." 

One  of  the  parties  was  in  Washington  city,  the  other  at  Du- 
buque, Iowa.  The  plaintiff  sued  the  defendant  for  a  breach  of 
the  contract,  and  relied  upon  the  above  correspondence.  The 
District  Court  gave  judgment  for  the  plaintiff,  but  the  Supreme 
Court  reversed  it,  holding  that  there  was  no  contract,  and  says: 
44  The  instruction  given  by  the  Court  to  the  jury,  to  the  effect 

*  that  the  correspondence,  taking  either  the  statement  of  plaintiff  or 
"  defendant  as  to  the  contents  of  the  plaintiff's  first  letter,  consti- 
M  tuted  a  contract,  is  erroneous.  Defendant's  evidence  is  to  the 
u  effect  that  the  letter  simply  inquired  if  he  was  the  owner  of  the 

*  property,  and  the  price  thereof.  It  made  no  proposition  to  pur- 
"  chase,  named  no  purchaser,  and,  in  fact,  contained  nothing  which 
"  could  have  been  so  understood.  The  answer  to  this  letter  sim- 
"  ply  states  a  price  which  defendant  regards  as  cheap,  and  the  fact 
*c  that  it  would  be  difficult  to  make  title  at  once.     "We  do  not 
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"  understand  the  letter  to  contain  a  proposition  to  sell  the  lots. 
"  The  mere  statement  of  the  price  at  which  property  is  held,  can- 
"  not  be  understood  as  an  offer  to  sell.  The  seller  may  desire  to 
"  choose  the  purchaser,  and  may  not  desire  to  part  with  his  prop- 
"  erty  to  any  one  who  offers  his  price.  We  regard  the  corres- 
"  pondenoe,  taking  it  as  given  in  defendant's  testimony,  so  far  as 
"  it  goes,  as  amounting,  on  defendant's  part,  simply  to  a  negotia- 
"  tion,  and  not  to  a  binding  offer.  It  required  the  acceptance  by 
"  him  of  the  offer  contained  in  plaintiff's  last  letter,  to  create  a 
"  binding  contract.'' 

So,  in  the  case  before  us,  as  we  have  already  observed,  prior  to 
the  telegram  there  had  been  no  proposition  to  buy,  nor  an  offer  to 
sell,  but  merely  an  inquiry  as  to  the  value  on  a  particular  day, 
and  a  statement  as  to  its  value  on  such  day. 

Further  discussion  seems  to  be  useless.  It  is  clear  that  the 
judgment  of  the  court  below  was  right,  and  it  is  therefore 

Affirxsd. 
All  the  Justices  concurring. 


Nichols,  Shbpard  &  Co.  v.  Barnes  bt  al. 

MORTGAGED   PBOPEBTT!  DBSCBIPTION  OF:  CAPABLE  OF  IDENTIFIOATIOjr:  HO* 

uncertain.  In  a  mortgage  executed  upon  property  in  the  possession  of 
the  mortgagor,  a  part  being  described  as  "  an  undivided  two-thirds  interest, 
"  same  being  entire  interest  of  said  Wm.  H.  Wheeler  in  and  to  sixty  acres 
"  of  wheat  now  in  and  growing  on  the  northeast  }£  of  section  32,  in  town- 
u  ship  141,  north  of  5th  P.  M."  Held,  not  uncertain  and  indefinite;  thai  the 
property  could  be  identified  by  inquiry. 

same:  record  constructive  notice:  purchases  liable  fob  oonvbbsion. 
The  wheat  having  been  sold  by  the  mortgagor  to  the  defendants,  who  mixeft 
it  with  other  wheat  and  sold  it  in  the  ordinary  course  of  business;    the 
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mortgage  being  on  file  in  the  proper  offloe  was  constructive  notice  to  defen- 
dant of  plaintiffs'  interest,  and  defendants  were  liable  for  conversion. 

Appeal  from  the  District  Court  of  Cass  Cotmty. 

The  facts  are  stated  in  the  opinion. 

Twomey  &  Fronds,  for  defendants  and  appellants.  Points 
and  authorities  in  brief: 

We  hold  that  such  a  description  of  property  as  that  contained 
in  this  mortgage,  is  void  as  to  third  persons  for  its  indefinitenesa 
and  uncertainty,  and  that  the  property  so  attempted  to  be  conveyed 
is  absolutely  incapable  of  being  definitely  ascertained :  Civil  C  lode, 
Sec.  1722;  Jones'  Chattel  Mortgages,  Sec.  55  Fowler  v.  Hunt,  43 
Wis.,  345;  Muvr  v.  Blake,  11N.W.  Kep.,  621,  reversing  9  N.W. 
Rep.,  274;  Yant  v.  Harvey,  7  N.  W.  Rep.,  675;  Pennington  v. 
Jones,  10  id.,  274;  67  N.  C,  40;  12  Am.  Rep.,  600;  Hahnv* 
Fredericks,  30  Mich.,  223;  Richardson  v.  Alpena  Lumber  Co^ 
40  Mich.,  208.  An  indefinite  description  in  mass,  may  be  made 
definite— -first,  by  a  separation;  second,  by  delivery;  third,  by 
possession  passing  to  the  mortgagee:  Morrow  v.  Reed,  30  Wis., 
81;  Weld  v.  Cutler,  2  Gray,  195;  Crofoot  v.  Bennett,  2  N.  Y., 
258;  Call  v.  Gray,  87  N.  H.,  428;  Yoimg  v.  Young,  6  Peck, 
280.  The  mortgagee  could  not  enter  and  take  away  the  interest 
as  against  the  joint  owner:  Garr  v.  Ilurd,  92  111.,  315.  A  mort- 
gage1 cannot  continue  a  floating  lien:  Golder  v.  Ogden,  15  Pa. 
St.,  528;  and  until  a  separation,  no  title  could  vest  in  any  partic- 
ular lot:  First  Nat.  Bank  i>.  Crowley,  24  Mich.,  224;  Kelly  v. 
Reid,  57  Miss.,  89;  Draper  v.  Perkins,  id.,  277;  Williamson  v. 
Steele,  3  Lea.  (Ten.)  527;  Potts  v.  Newell,  22  Minn.,  561;  Mer. 
tNat.  Bank  v.  McLaughlin,  2  Fed.  Rep.,  131;  50  111.,  444;  55 
Gra.,  543.  Would  such  a  description  in  a  bill  of  sale  have  passed 
any  title?     Holmes  t>.  Hall,  8  Mich.,  65;  Barnard  v.  Fatofy  2 
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Gush.,  295;  Hutchinson  v.  Hunter,  7  Pa.  St.,  145;  Oolder  u 
Ogden,  15  id.,  528;  Keeler  v.  Goodwin,  111  Mass.,  490;  Scudder 
v.  Worcester,  11  Cush.,  573;  Waldo  v.  Belcher,  11  Ired.,  609. 
Where  part  is  sold  out  of  a  lot,  and  the  whole  is  destroyed  before 
separation,  the  loss  falls  on  the  vendor:  Bailey  v.  Smith,  42  N. 
H.,  141;  80  Mich.,  224;  24  Mich.,  492;  22  Minn.,  691;  2N.T., 
258;  Wells'  Eeplevin,  p.  108;  6  Pick.,  280;  Herman  Chat.  Mort., 
p.  76;  Duke  v.  Strickland,  43  Ind.,  494.  Allowing  the  mort- 
gagor to  remain  in  possession  after  harvest,  and  hold  himself  out 
as  the  owner  of  the  wheat,  shows  an  implied  power  of  sale  whicb 
the  mortgagee  should  not  be  allowed  to  deny  as  against  a  subse- 
quent purchaser  in  good  faith:  Thonrypson  v.  Blunchard,  4  N.Y., 
803;  Pratt  v.  Maynard,  116  Mass.,  388;  Nat.  Bank  v.  Hamp- 
ton, 52  B.  Div.,  177;  Barnett  v.  Fergus,  51  111.,  352;  29  id.,  122; 
29  JN".  H.,  557;  21  Wis.,  417.  Parol  evidence  cannot  be  intro- 
duced to  identify  the  property  in  this  case,  as  identification  is  im- 
possible. 

H.  F.  Miller,  for  plaintiff  and  respondent.  Points  and  author- 
ities cited: 

Wheeler  mortgaged  all  the  interest  he  had  in  the  crop  of  wheat 
in  question,  being  an  undivided  two-thirds  interest  in  the  sixty 
acres  of  wheat  in  his  possession  on  land  particularly  and  fully  de- 
scribed. Can  any  person  owning  an  undivided  interest  in  grow- 
ing crops,  make  a  mortgage  thereof,  valid  as  between  himself  and 
his  mortgagee,  and,  by  filing  the  same,  give  constructive  notice  of 
the  mortgagee's  lien,  to  a  third  person?  Every  man  may  transfer 
his  own  property,  either  absolutely,  by  bill  of  sale,  or  conditionally, 
by  mortgage:     Bump  on  Fraudulent  Conveyance,  p.  62. 

If  Wheeler  was  a  tenant  in  common  with  some  third  party,  as 
assumed  by  appellants,  still  his  interest  was  subject  to  levy  on 
execution:     Freeman  on  Ex.,  Sec.  125. 

An  assignment  by  Wheeler  of  his  interest  in  the  growing  cfroJ>, 


Digitized  by 


Google 


1 


161  SUPREME  COURT  OF  DAKOTA, 

Nichols,  Shepard  &  Go.  v.  Barnes  et  al. 

as  described  in  the  mortgage,  would  have  passed  his  interest  to 
the  assignee:  Carter  v.  Jarvis,  9  Johns.,  143;  Gibson  v.  Stevens, 
8  How.,  (U.  S.)  884;  Pratt  v.  Parhnum,  24  Pick.,  42;  Morgan 
v.  Smith,  29  Ala.,  288. 

Any  person,  whether  tenant  in  common,  joint  tenant  or  partner, 
may  mortgage  his  individual  interest:  Shuart  v.  Taylor,  7  How. 
Pr.t  251.  The  mortgagee  becomes  a  tenant  in  common,  in  place 
of  the  mortgagor:  Smith  v.  Bice,  56  Ala.,  417;  Oarr  v.  Surd, 
92  111.,  818.  Either  a  landlord  or  tenant  may  mortgage  his  indi- 
vidual interest,  valid  if  filed,  to  the  extent  of  that  interest,  as 
against  third  persons:  m Potts  v.  Newell,  22  Minn.,  563.  By 
filing,  the  mortgage  became  notice  of  the  lien  thereon  to  all  subse- 
quent purchasers  and  incumbrancers:     Civil  Code,  Sec.  463. 

Appellants  had  no  right  to  buy  any  wheat  raised  on  that  quar- 
ter section,  without  inquiry:  Jones  on  Chattel  Mortgages;  54- 
59-61;  Winter  v.  Landphere,4&  Iowa,  741;  Lawrence  v.  Evcurts, 
7  Ohio  St.,  194;  Pettis  v.  Kellogg,  7  Cush.,  456. 

Wheat  threshed,  removed  and  sold  in  the  market,  may  be  iden- 
tified as  the  same  covered  by  a  mortgage  of  ten  acres  of  growing 
wheat:  Duke  v.  Strickland,  43  Ind.,  494;  Jones'  Chattel  Mort- 
gage, 60,  et  seq\  Smith  v.  Jenks,  1  Denio,  580;  Butler  v.  Silt, 
1  Bax.,  (Tenn.)  375;  Coles  u  Clark,  8  Cush.,  399. 

The  question  whether  findings  of  fact  are  justified  by  the  evi- 
dence cannot  be  raised  on  a  bill  of  exceptions:  St.  Croix  Lumber 
Co.  v.  Pennington  2,  Dak.,  467. 


HunsoK  J. — This  action  is  brought  by  the  plaintiff,  a  private 
corporation,  to  recover  of  the  defendants  for  the  conversion  of  a 
quantity  of  wheat.  The  plaintiff  claims  title  to  the  property  by 
virtue  of  a  chattel  mortgage,  executed  to  it  by  one  Wheeler,  who, 
while  the  mortgage  was  in  full  force,  surreptitiously,  as  is  alleged, 
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fold  and  delivered  the  wheat  to  defendants,  which  was  put  into 
their  warehouse,  mixed  with  other  wheat  and  sold  in  the  ordinary 
course  of  business,  they  not  having  any  actual  knowledge  of  the 
claim  of  the  plaintiff  to  the  wheat.  A  demand  of  the  same  was 
made  upon  the  defendants,  which  was  refused. 

There  seems  to  be  but  one  question  raised  in  this  contention — 
namely,  whether  the  description  of  the  property  in  the  mortgage 
was  not  too  uncertain  and  indefinite,  in  that,  it  did  not  point  out 
the  subject  matter  of  it  so  that  a  third  person,  by  its  aid,  together 
with  such  inquiry  as  the  instrument  itself  suggested,  could  identify 
the  property.     The  description  in  the  mortgage  is  as  follows: 

"  An  undivided  two-thirds  interest,  the  same  being  the  entire 
"  interest  of  said  Wm.  H.  Wheeler,  in  and  to  sixty  acres  of  wheat 
"  now  in  and  growing  on  the  northeast  \  of  section  32,  in  town- 
"  ship  141,  north  of  range  51  west  of  the  5th  P.  M." 

The  mortgage  also  covered  other  property,  is  in  the  usual  form, 
and  was  filed  with  the  register  of  deeds,  as  provided  by  law.  By 
section  1745  of  the  Civil  Code,  the  filing  of  a  mortgage  of  personal 
property  in  conformity  to  law,  operates  as  notice  thereof  to  all 
subsequent  purchasers,  etc.  It  is  very  clear  that  the  defendants 
purchased  this  property  with  this  constructive  notice,  unless  the 
description  contained  in  the  mortgage  was  too  indefinite  to  enable 
them  to  identify  it  by  inquiry  and  by  the  tertns  therein  employed. 
By  this  description  it  appears  that  this  crop  of  wheat  was  growing 
on  land  so  particularly  described  that  had  it  been  a  deed  of  the 
land  it  certainly  could  be  identified.  It  was  as  definite  as  descrip- 
tions of  real  estate  are  usually  made.  Then  if  the  land  could  be 
identified,  could  any  particular  sixty  acres  of  wheat  in  the  posses- 
sion of  W.  H.  Wheeler,  growing  upon  this  quarter  section  and  in 
which  he  had  an  interest,  be  identified  by  inquiry?  We  can 
hardly  see  how  a  description  of  this  property  could  be  more  defi- 
nite. Had  this  been  an  absolute  sale,  it  need  not  have  been  more 
do,  to  pass  the  title.     Had  the  property  been  levied  upon  by  exe- 
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cation,  the  return  of  the  officer  and  his  [advertisement  of  sale  by 
such  description  must  have  been  held  sufficient.  In  Potts  *. 
Newell,  22d  Minn.,  563,  property  was  described  in  a  chattel 
mortgage  as  "  All  the  right,  title  and  interest  of  the  said  Lewis 
"  Gauthier,  in  and  to  that  certain  crop  of  wheat,  raised  upon  the 
"  land  of  the  said  Ganthier,  situated  in  the  town  of  Egan,  county 
"  of  Dakota  and  State  of  Minnesota,  by  one  Robert  O'Neil, 
"  during  the  year  of  1875."  It  appeared  that  the  crop  had  been 
cut  and  was  in  stack  at  the  time  tjie  mortgage  was  executed, 
and  that  the  interest  of  the  mortgagor  was  one-third,  which  had 
been  set  apart.  This  one-third  interest  having  been  seized  by 
virtue  of  an  execution  against  the  goods  of  the  mortgagor,  it  was 
held  that  the  title  passed  to  the  mortgagee  under  the  mortgage, 
and  the  levy  under  the  execution  could  not  be  sustained.  We 
cannot  see  that  the  description  of  the  property  in  that  case  was 
any  more  definite  than  the  one  at  bar. 

The  learned  counsel  lays  stress  upon  the  fact  that  in  the  case  of 
Potts  v.  Newell,  the  interest  of  the  mortgagor  was  set  apart. 
This  circumstance  was  important  in  that  case,  for  the  reason  that 
the  mortgage  did  not  state  what  was  the  extent  of  the  interest. 
The  setting  apart  defined  it  as  one-third,  and  on  setting  apart  the 
title  vested.  But  in  the  case  at  bar  the  mortgage  docs  state  the 
interest  to  be  two-thirds  and  the  entire  interest  of  the  mortgagor. 
It  is  said  iii  one  case  that  a  description  like  this,  "  My  entire  crop 
"  of  cotton  and  corn  of  present  year,"  is  sufficiently  definite. 
Had  it  been  two-thirds  of  my  entire  crop,  etc.,  would  it  not  have 
been  equally  definite?  We  think  it  would.  It  being  a  fractional 
part,  the  amount  of  the  whole  being  given,  cannot  render  it  too 
uncertain. 

It  is  impossjble  to  describe  personal  property  so  well  as  to  pre- 
clude the  necessity  of  parol  evidence  to  identify  it.  Thus,  in  case 
of  a  mortgage  of  a  pile  of  wood  upon  a  certain  lot  of  land,  upon 


Digitized  by 


Google 


MAY  TERM,  1882.  154 


Nichols,  Shepard  A  Co.  v.  Barnes  et  al. 


which  there  are  also  other  piles  of  wood,  resort  may  be  had  to  ex* 
trinsic  evidence  to  determine  which  pile  was  intended:  Sargeant 
v.  Solberg,  22  Wis.,  132.  Parol  evidence  in  these  and  like  cases 
serves  to  apply  the  description  to  the  subject  matter  intended  to 
be  embraced  in  it,  and  is  admissible  for  that  purpose:  Dodge  v. 
Potter,  18  Barb.,  (N.  Y.,)  193. 

It  is  said  that  the  defendants  in  this  case  could  not  tell  when 
the  wheat  was  offered  for  sale,  whether  the  same  was  covered  by 
mortgage  or  not.  That  is  very  true;  nor  could  they  tell  whether 
the  persons  offering  it  had  any  title  to  it  or  not.  From  anything 
that  there  appeared,  it  might  have  been  stolen  property;  and  in  the 
latter  case  the  real  owner,  on  proof  of  its  conversion,  could  recover 
for  his  property  so  converted.  This  risk  is  taken  by  all  persons 
purchasing  such  property  of  a  stranger;  and  is  it  a  greater  hard- 
ship when  the  legal  title  is  held  under  a  chattel  mortgage?  The 
law  has  afforded  some  protection  in  the  latter  case  by  providing 
for  the  filing  of  the  instrument,  or  a  copy,  where  all  persons  may 
have  an  opportunity  to  inspect  it,  whereas  in  the  former  no  such 
protection  is  afforded.  The  mortgagor's  possession  of  the  prop- 
erty is  prima  facie  evidence  of  ownership.  So  is  that  of  a  thief. 
Such  hazards  cannot  well  be  avoided. 

It  is  claimed  that  such  a  risk  as  is  taken  under  the  chattel  mort- 
gage law  is  against  public  policy  as  being  in  restraint  of  trade. 
This  is  but  one  side  of  the  question.  Upon  the  other  side  it  may 
be  said  that  business  transactions  would  be  greatly  embarrassed 
and  retarded  if  personal  property  could  not  be  encumbered  in  the 
hands  of  the  owner,  to  aid  the  man  of  limited  means.  It  is  that 
by  which  many  a  poor  man  has  become  prosperous,  and  the  man 
of  money  secured  his  just  dues,  and  both  mutually  benefitted. 

In  this  case  the  defendants  have  suffered  from  the  dishonesty 
Vol.  iu—20 
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of  a  rogue.     All  business  men  are  liable  to  suffer  from  dishonest 

men,  and  not  oftener  in  transactions  of  this  kind  than  others. 

The  judgment  of  the  District  Court  is 

Affirmed. 
All  the  Judges  concurring. 


Ekes  et  ax.  v.  Steamboat  General  Terry  et  al. 

1.  KABxnra  men:  building  contract.    It  is  the  settled  law  of  admiralty  in 

this  country  that  under  a  building  contract,  no  maritime  lien  can  be  main- 
tained against  a  vessel  for  material  furnished  or  labor  expended  in  her  con- 
struction. 

2.  launching  hull:  subsbquent  oonstbuotion.  The  mere  launching  of  the 
hull  of  an  incompleted  steamboat  cannot  give  to  a  new  builder,  thereafter 
engaged  in  her  construction,  the  lien  of  the  maritime  law. 

8.  home  poet:  what  is.  So  far  as  the  question  of  home  port  affects  the  rights 
and  remedies  of  material-men,  that  port  of  the  state  or  territory  where  the 
owner,  or  if  more  than  one,  where  the  managing  owner  resides,  is  to  be 
deemed  the  home  port  of  the  vessel. 

4.  poet  on  Missouri  river:  what  is.  A  port  upon  the  Missouri  river  is  any 
place  where  steamboats  may  land  with  safety  and  lie  moored  to  the  shore, 
and  not  merely  those  places  designated  by  acts  of  Congress  as  ports  of 
entry,  and  for  other  purposes. 

5.  home  poet:  supplies  furnished  at:  no  lien  for.  A  material-man  has  no 
maritime  lien  for  supplies  furnished  a  domestic  vessel  in  her  home  port 

6.  same:  territory:  state.  The  rules  of  maritime  lien  as  affected  by  the 
question  of  home  port,  apply  to  a  vessel  whose  managing  owner  resides  at 
a  port  in  the  territory,  the  same  as  in  a  state. 

7.  same:  repairs.  Any  port  within  the  Territory  of  Dakota,  was  a  home  port 
of  this  steamboat,  "  General  Terry;"  and  no  maritime  lien  attached  to  such 
vessel  for  material  used  for  repairs,  and  furnished  upon  the  order  of  the 
managing  owner,  at  a  port  within  this  territory. 

Appeal  from  the  Second  Ju&ioM  District  Court.     In  Admi- 
ralty. 
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The  facts  are  stated  in  the  opinion. 

Bartlett  Tripp,  for  libellants  and  appellants.  Points  and  au- 
thorities cited: 

Very  respectable  authorities  lay  down  the  doctrine  that  a  eon 
tract  for  the  building  or  construction  of  a  vessel  is  a  maritime 
contract:*  Benedict's  Admiralty,  Sec.,  264;  1  Conkling's  Admi- 
ralty, 104-5,  (2d  Ed.)  The  Supreme  Court  of  the  United  States 
has,  however,  settled  the  doctrine  that  a  building  contract  confers 
no  maritime  lien:  The  People's  Ferry  Co.  v.  Beers  et  al,  20 
How.,  393;  Roach  et  at  v.  Champman  et  al,  22  How.,  129;  Ed- 
wards v.  Elliott,  21  Wall.,  532. 

This  case  does  not  come  within  the  reasoning  of,  or  the  doctrine 
laid  down  by  the  U.  S.  Supreme  Court.  Ours  was  a  contract 
made  on  land,  to  be  performed  on  water:  6  Ben.  Ad.  Rep.,  115; 
Endner  v.  Greco,  3  Fed.  Rep.,  411;  2  Kent's  Com.,  361-2;  Cow- 
sin  Appeal,  79  Pa.  St.,  220;  Hardy  v.  Tlte  Buggies,  2  Hugh., 
78;  Grace  Mead,  2  Hugh.,  83;  Calkins  v.  United  States,  3 
Court  of  Claims  Rep., ;  Eliza  Zadd,  3  Sawyer,  519. 

It  is  only  incumbent  upon  libellants  to  show  a  necessity,  or  ap- 
parent necessity  for  the  repairs  or  materials.  The  law,  in  absence 
of  testimony  to  the  contrary,  presumes  the  necessity  for  a  lien 
upon  the  vessel:  Crawford  v.  Roberts,  50  Cal.,  241;  Provost  *. 
Patchm,  9  N.  Y.,  239;  The  Grape  Shot,  9  Wallace,  136;  The 
Lulu,  10  Wallace,  201;  The  Kalorama,  10  Wallace,  215;  The 
Custer,  10  Wallace,  217;  The  St.  Joseph,  1  Brown  Admr.,  202; 
Pratt  v.  Reed,  21  Wall.,  588;  Ins.  Co.  v.  Baring,  20  Wall.,  163; 
The  James  Guy.,  1  Ben.  Ad.,  114-115;  case  affirmed  in  9  Wall., 
758;  Mary  Bell,  1  Sawyer,  135. 

The  master  whose  name  appears  on  the  register  or  enrollment 
as  master,  is  master  for  every  legal  intendment  and  purpose  until 
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another  is  duly  appointed  and  registered:     Dubuque,  2  Abbott 
XJ.  S.  Rep.,  20. 

The  pivotal  point  of  this  case  is  the  determination  of  the  ques- 
tion, "  What  was  the  home  port  of  the  General  Terry  at  the  time 
these  debts  were  contracted?"  Revised  Stats.,  (U.  S.)  Sec.  2767; 
1  Chitty  Com.  Law,  726;  lBlackstone  Com.,  264;  Eevised  Stats., 
(IT.  S.)  Titles  48  and  50,  and  Sees.  4141  and  4312. 

The  port  to  which  we  look,  for  the  record  of  the  vessel,  her 
name,  her  master,  her  build,  her  owners,  as  well  as  the  changes 
made  in  name,  master,  construction  or  owners,  is  essentially  her 
horns  port — it  is  her  situs;  JUartha  Washington,  1  Clifford,  463; 
Haysv.  Pacific  Mail  Steamship  Co.,  17  How.,  598;  Morgan  v. 
Parkam,  16  Wall,  471;  White's  Bank  v.  Smith,  7  Wall.,  646; 
Rev.  Stats.,  (U.  S.)  Sees.  2568,  4344;  The  Loper,  Taney  Deci- 
sions, 500;  The  Lottawana,  21  Wall.,  558;  The  Favorite,  3  Saw- 
yer, 411;  The  T eager,  1  Fed.  Rep.,  285;  The  General  Smith,  4 
Wheaton,  438;  Benedict  Admiralty,  Sec.  273;  Waring  v.  Clark, 
5  How.,  475;  1  Bell's  Com.,  527;  The  Gen.  Bumside,  3  Fed. 
Rep.,  228;  The  De  Wolf,  3  Fed.  Rep.,  236;  Fate  Tr&maJme,  5 
Ben.,, 68;  The  Albany,  4  Dillon,  439. 

N.  J.  Cramer,  for  claimants  and  respondents.  Points  and  au- 
thorities cited: 

A  contract  to  build  a  vessel,  or  furnish  machinery,  or  perform 
labor  in.  its  construction,  is  not  a  maritime  contract:  The  Gen. 
Smith,  4t  Wheaton,  438 ;  People's  Ferry  Co.  v.  Beers,  29  How., 
293;  St.  Jargode  Cubia,  9  Wheat.,  409;  Roach  et  al  v.  Champ- 
man  et  al,  22  How.,  129;  The  Belfast,  7  Wall.,  624;  Marwood 
v.  Enquest,  23  How.,  491;  Collins  v.  Steamboat  Fort  Wayne,  1 
Bond,  476;  Foster  v.  ElUs,  5  Benedict,  83;  Edwards  v.  Elliott, 
21  Wall.,  532;  Smith  v.  The  Royal  George,  1  Wood.,  290;  The 
Sam.  Kirkman,  1  Bond,  369. 
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Material-men  furnishing  repairs,  or  supplies  to  a  vessel  in  a  foreign 
port,  do  not  acquire  a  lien  upon  the  vessel  when  the  master  has 
funds,  or  the  owners  have  sufficient  credit,  and  the  material-men 
know  these  facts,  or  such  facts  and  circumstances  as  were  suffi- 
cient to  put  them  on  inquiry,  and  to  show  that  if  they  had  used 
due  diligence  they  would  have  ascertained  that  the  master  was  not 
authorized  to  obtain  relief  on  the  credit  of  the  vessel:  The  Grape 
Shot,  9  Wall.,  129;  The  Guy,  9  id.,  158;  The  Zulu,  10  id.,  192; 
The  Kalorama  and  Custer,  id.,  204;  Goodman  v.  Simonds,  20 
How.,  343;  Thomas  v.  Osborn,  19  id.,  22;  Pratt  v.  Reed,  19  id,, 
359;  Collin*  v.  Steamboat  Fort  Wayne,  1  Bond,  476. 

A  contract  to  make  repairs  and  furnish  supplies  in  the  home 
port  of  the  vessel  is  not  a  maritime  contract,  and  material-men  do 
not  thereby  acquire  a  lien  upon  the  vessel:  The  Orleans  v.  Phoe- 
bus, 11  Peters,  175;  The  Plymouth  Rock,  13  Blatch.,  505  and 
503;  2  Parsons  on  Shipping,  312;  The  Edith,  11  Blatch.,  451- 
94,  and  authorities  hereinbefore  cited. 

The  character  of  a  vessel,  as  foreign  or  domestic,  is  not  deter- 
mined by  the  place  of  enrollment,  but  by  the  residence  of  its 
owners:  Burke  v.  The  Brigg  Richmond,  I  Clifford,  308;  The 
Golden  Gate,  5  Am.  Law  Reg.,  (O.  S.)  142,  and  1  Newburg,  308; 
17te  Superior,  3  id.,  622;  1  id.,  178;  The  Mary  Bell,  1  Sawyer, 
135;  The  Kosiuskoo,  11  K  Y.  Leg.  Obs.,  38;  77ie  Brigg  Hester, 
1  Sumner,  73;  Foster  v.  Ellis,  5  Benedict,  83;  The  Gen.  Smith, 
4  Wheaton,  438;  1  Parsons  on  Shipping  and  Ad.,  43,  and  au- 
thorities hereinbefore  cited. 


Moody,  J. — In  July,  1879,  James  Rees  filed  his  libel  in  the 
District  Court  for  the  Second  District,*  claiming  a  maritime  lien 
upon  the  steamboat  General  Terry,  for  work  and  labor  done  and 
materials  furnished  in  the  alleged  construction  and  repair  of  said 
steamboat,  at  Pittsburgh,  Pa.,  in  the  winter  and  spring  of  1878. 
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On  the  same  day  Blatt  &  Buerdorf  filed  their  libel  in  said  court 
claiming  a  lien  for  groceries  and  supplies  furnishad  the  T^rrj,  aft 
Yankton,  Dakota  Territory,  in  the  spring  of  1879. 

The  two  libels  were  consolidated  and  tried  together  in  the  Dis- 
trict Court — the  testimony  being  separately  preserved — and  after 
the  hearing  that  court  dismissed  both  libels,  upon  the  ground  that 
neither  libellant  had  a  maritime  lien  upon  the  said  steamboat,  and 
the  libellants  appeal  to  this  court. 

Two  questions  only  are  raised  and  argued  here.  One  is  appli- 
cable to  the  libel  of  James  Itees,  and  involved  the  inquiry,  What 
constitutes  a  building  contract?  The  other  relates  to  the  libel  of 
Blatt  &  Buerdorf,  who  furnished  supplies  to  the  Terry  at  what  the 
claimants  contend  was  the  home  port  of  the  vessel. 

A  small  item  included  in  the  libel  of  James  Sees,  is  also  for 
supplies  furnished  by  him  for  the  Terry,  at  Bismarck,  Dakota 
Territory,  the  question  regarding  which  is  the  same  as  that  pre- 
sented in  the  case  of  Blatt  &  Buerdorf.  The  facts  found  by  the 
District  Court,  relating  tor  the  libel  of  James  Bees,  and  which  are 
affirmed  by  the  court,  60  far  as  they  form  a  basis  for  our  determi- 
nation are,  in  substance,  these: 

In  the  winter  of  1878,  Walter  A.  Burleigh,  one  of  the  claim- 
ants, and  other  persons,  conceived  the  purpose  of  building,  at 
Pittsburgh,  Pa.,  for  navigation  upon  the  upper  Missouri  river  and 
its  navigable  tributaries,  a  steamboat,  to  be  called  when  built,  the 
"  General  Terry." 

In  carrying  out  such  purpose  they  contracted  with  one  person, 
fir  firm,  to  build  the  hull;  with  another  to  construct  the  machinery 
with  which  the  steamboat  was  to  be  propelled,  and  with  others  for 
the  cabin  and  upper  works.  James  Kees,  the  libellknt,  was  the 
contractor  for  the  machinery.  The  hull  was  constructed  at  a  point 
about  twenty  miles  below  Pittsburgh,  and  after  being  launched 
was  towed  to  Pittsburgh,  where  the  machinery  was  put  in  by  Bees, 
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«nd  the  steamboat  completed.  Mr.  Rees  was  thoroughly  f amiliair 
with  all  the  details  of  the  transaction,  and  the  purpose  of  the  par- 
ties from  the  outset,  his  son  being  one  of  the  owners,  and  himself 
superintending  the  construction  of  the  boat,  and  taking  a  lively 
interest  in  its  success.  In  March,  1878,  after  being  duly,  tempo- 
rarily, enrolled  at  Pittsburgh,  as  by  law  required,  the  Terry  Was 
taken  to  Yankton,  Dakota  Territory,  and  thereafter  used  in  the 
navigation  of  the  Upper  Missouri  and  Yellowstone  rivers. 

As  will  hereinafter  be  more  particularly  noticed,  the  port  of 
Pittsburgh,  Pa.,  was  after  the  completion  of  the  General  Terry,  a 
port  foreign  to  her,  so  that  with  reference  to  the  libel  of  James 
Rees  for  the  machinery  furnished  in  her  construction  at  Pittsburgh, 
the  question  of  home  port  does  not  arise. 

It  may  be  considered  as  the  settled  law  of  admiralty  in  this 
country,  since  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Peoples'  Ferry  Company  v.  Beers,  20  How.,  393,  that 
under  a  building  contract  no  maritime  lien  can  be  maintained. 
But  the  contention  here  is,  that  inasmuch  as  the  hull  of  the  steam- 
boat was  built  at  another  place,  there  launched,  and  thence  towed 
to  Pittsburgh  for  completion,  the  libel  of  Rees  can  be  sustained, 
upon  the  theory  that  the  labor  he  performed,  and  materials  he  fur- 
nished, were  in  the  nature  of  repairs,  for  which  a  lien  is  given. 

At  the  time  the  hull  was  launched  it  was  neither  a  steamboat,  a 
barge,  a  lighter,  a  scow,  nor  a  vessel  of  any  description  for  navi- 
gation, either  by  its  own  means  of  propulsion,  or  by  means  of  any 
ether  power.  It  was  merely  the  hull  of  a  steamboat  in  process  of 
construction,  toward  which  construction  the  libellant  contributed, 
by  furnishing  the  engines,  boilers  and  machinery.  Neither  was  it 
the  case  of  a  vessel  once  constructed,  thereafter  wrecked,  or  par- 
tially burned,  and  reconstructed  and  repaired.  Nor  was  it  ma- 
chinery of  a  former  vessel  used  upon  a  new  hull.  The  steamboat 
as  an  tntirety  was  constructed  partially  by  the  libellant,  and  in 
part  by  others. 
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It  would  seem  that  the  case  of  Roach  cfe  Long  v.  Chapman  et  aly 
22  How.,  (U.  S.)  129,  was  decisive  of  this  appeal.  In  that  case 
the  libellants  had  furnished  at  Louisville,  Ky.,  the  engines,  boilers, 
and  machinery  for  the  steamboat  Capitol,  in  her  construction. 
The  court  say:  "A  contract  for  building  a  ship  or  supplying 
**  engines,  timber  or  other  material  for  her  construction,  is  clearly 
"  not  a  maritime  contract."  "  Any  former  dicta  or  decisions 
"  which  seemed  to  favor  a  contrary  doctrine  were  overruled  by  this 
"  court  in  the  case  of  the  Peoples9  Ferry  Co.  v.  Beers"  20  How., 
393. 

It  does  not  directly  appear,  from  the  facts  reported  in  that  case, 
whether  the  boilers  and  machinery  were  furnished  and  put  into 
the  steamboat  before,  or  after,  the  hull  was  launched.  In.  the  na- 
ture of  the  transaction  it  must  have  been  afterwards.  It  is  a  mat- 
ter of  common  observation  that  machinery  of  this  chaFacter  is  not 
put  upon  a  steamboat,  until  after  the  hull  is  launched.  And  if 
once  upon  the  water  it  can  make  no  difference,  in  principle, whether 
the  hull  lies  moored  where  it  left  the  ways,  or  was  towed  one  rod, 
or  twenty  miles,  for  the  purpose  of  receiving  the  machinery  and 
the  completion  of  the  vessel. 

The  dividing  line  between  the  existence  and  non-existence  of 
the  maritime  lien  is,  where  construction  ends  and  repairs  com- 
mence, and  the  fact  of  the  boat,  or  its  completed  parts,  being  upon 
the  water,  is  only  an  incident  to  be  taken  into  account,  in  deter- 
mining whether  the  labor  and  materials  were  in  the  repair  of  the 
vessel,  or  in  its  construction. 

A  rule  which  would  deny  the  right  of  maritime  lien  to  the  man 
who  furnishes  the  materials  for,  and  performs  the  labor  upon  a 
steamboat  in  her  construction,  while  the  hull  is  still  upon  the 
ways,  and  allows  such  lien  to  the  person  who  puts  on  the  addi- 
tional planks  to  complete  the  hull,  who  places  thereon  the  super- 
structure, and  who  furnishes  and  attaches  thereto  the  machinery 
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intended  for  her  propulsion,  and  necessary  to  create,  complete  and 
constitute  her  a  steamboat,  after  the  hull  has  slid  from  the  ways 
into  the  water,  would  be  a  rule  without  a  reason,  as  applied  to  the 
business  of  constructing  steamboats  for  use  upon  the  inland  nav- 
igable waters  of  this  country,  and  all  the  learning  bestowed  upon 
the  admiralty  branch  of  the  law,  could  not  commend  it  to  us  for 
fairness  or  sound  sense.  It  frequently'  occurs  that  steamboats 
are  drawn  out  of  the  water  upon  ways,  for  repairs,  after  having 
for  some  time  been  engaged  in  navigation.  It  would  hardly  be 
claimed  that  repairs  thus  made  "  upon  land  "  were  not  in  a  proper 
case  a  lien  upon  the  vessel. 

The  mere  launching  of  the  hull  of  an  uncompleted  steamboat, 
cannot  give  to  the  builder  thereafter  engaged  in  her  construction, 
the  lien  of  the  maritime  law. 

The  principles  upon  which  the  maritime  lien  is  founded  pre- 
clude its  application  to  the  construction  of  a  vessel.  The  most 
familiar  of  those  principles  is,  that  by  giving  this  preference  and 
priority,  this  interest  in  the  thing,  it  enables  the  master  upon  the 
credit  of  the  vessel  to  obtain  in  the  foreign  port  the  supplies  and 
repairs  necessary  to  enable  the  vessel  speedily  to  prosecute  her 
voyage,  and  by  that  means  the  delay  and  expense  required  to  com- 
municate with  the  owner  or  charterer  are  avoided.  This  fosters, 
protects  and  encourages  commerce,  by  giving  security  to  the 
stranger  who  aids  the  vessel  in  her  necessities,  away  from  her 
home,  and  where  the  credit  of  her  owners  is  unknown.  By  the 
master's  act,  and  by  reason  of  the  necessity  alone  does  this  lien 
attach.  "  So  that  where  the  owner  is  present,  no  lien  is  acquired 
«  by  the  material-man,  nor  is  any  when  the  vessel  is  supplied  or 
u  repaired  in  the  home  port.  The  lien  attaches  to  foreign  ships 
*  and  vessels  only  in  favor  of  the  carpenter  who  repairs  in  a  case 
"  of  necessity,  and  in  the  absence  of  the  owner*  It  would  be  a 
"  strange  doctrine  to  hold  the  ship  bound  in  a  case  where  the 

"  owner  made  the  contract  in  writing,  charging  himself  to  pay  by 
Vol.  ni— 21 
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"  installments  for  building  the  vessel  at  a  time  when  she  was 
"  neither  registered  nor  licensed  as  a  sea-going  ship:"  Steamboat 
Jefferson,  20  How.,  402.  While  the  vessel  is  building  she  has  no 
home  port,  and  no  port  is  foreign  to  her.  She  is  without  name, 
enrollment,  crew,  or  master.  She  is  not  engaged  in  commerce, 
and  has  no  necessities. 

The  builder  may  secure  himself  by  his  agreement  with  the 
owners,  by  the  lien  of  the  local  law,  if  one  is  given,  or  by  the 
common  law  lien  dependent  upon  possession.  The  repairer  can 
have  no  common  law  lien,  as  the  vessel  is  in  the  legal  custody  and 
possession  of  the  master. 

In  accordance  with  numerous  adjudications,  no  doubt  a  vessel 
of  any  character  of  sufficient  tonnage  to  come  within  the  rules  in 
admiralty,  which  is  used  for  the  purposes  of  commerce  and  navi- 
gation upon  any  of  the  waters  within  the  admiralty  jurisdiction, 
whether  such  vessel  be  propelled  by  steam  or  other  inherent  power, 
by  means  of  appliances  with  which  the  winds  are  utilized,  by  the 
currents  of  the  water  upon  which  it  floats,  or  by  other  and  extrinsic 
power,  may  be  the  subject  of  maritime  liens  for  repairs,  and  such 
liens  may  be  enforced  whether  such  repairs  be  insignificant  or 
amount  to  a  complete  reconstruction  of  the  vessel,  or  an  entire 
revolution  in  its  mode  of  propulsion.  But  we  find  no  adjudicated 
case  which  places  a  transaction  such  as  in  the  case  at  bar,  among 
the  repairs  of  a  vessel,  and  it  is  as  we  have  seen  for  repairs  and 
not  for  the  creation  of  a  vessel  that  the  admiralty  lien  is  given. 

The  contract  under  which  the  libellant,  Rees,  furnished  the  ma- 
chinery and  performed  the  labor  was  strictly  a  building  contract, 
and  therefore  no  lien  is  given  him  by  the  maritime  law,  and  he 
claims  none  other. 

The  facts  applicable  to  the  claim  of  Blatt  &  Buerdorf,  are  as 
follows:  Subsequent  to  the  temporary  enrollment  at  Pittsburgh, 
heretofore  spoken  of,  the  General  Terry  was  not  enrolled  until 
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after  her  seizure  and  sale  under  these  libels.  To  comply  with  the 
act  of  Congress  she  ought  to  have  been  permanently  enrolled  at 
Omaha,  Nebraska,  which  was  the  port  of  entry  nearest  to  the  resi- 
dence of  her  owners,  who  resided  at  Yankton,  Dakota  Territory, 
and  such  enrollment  should  have  taken  place  upon  hec  arrival  at 
Omaha  on  her  way  to  Yankton.  For  some  unexplained  reason,  in 
her  temporary  enrollment  papers  she  was  designated  as  "of  Omaha," 
but  as  the  law  requires  shall  be  done,  there  was  painted  upon  her 
stern,  the  place  at  which  she  was  claimed  as  belonging,  to* wit, 
«  General  Terry,  of  Yankton,  D.  T." 

About  one  year  after  the  Terry  had  been  completed  and  in  the 
spring  of  1879,  at  Yankton,  Dakota  Territory,  the  libellants,  Blatt 
and  Buerdorf  furnished,  for  the  use  of  the  steamboat,  certain  groc- 
eries, provisions  and  other  boat  stores,  to  be  used  by  her  crew  and 
passengers  upon  an  intended  voyage  up  the  Missouri  and  Yellow- 
stone rivers.  At  the  time  these  stores  were  furnished,  the  Terry 
was  lying  moored  to  the  shore  at  Yankton.  The  majority  of  her 
owners  then  resided  at  Yankton,  as  did  Walter  A.  Burleigh,  her 
managing  owner.  Burleigh  had  always  been  her  managing  owner, 
and  during  the  prior  season  of  navigation,  was  her  master,  had 
been  enrolled  as  such  in  the  temporary  enrollment,  andnoonehad 
been  substituted  for  hiin  in  that  capacity,  although  when  these 
supplies  were  furnished,  preparations  for  a  voyage  were  being 
made,  and  when  she  departed,  it  was  with  another  person  as 
master. 

We  assume  for  the  purposes  of  this  decision,  although  the  evi- 
dence in  the  transcript  led  us  to  seriously  question  that  fact,  that 
.these  supplies  were  furnished  by  Blatt  &  Buerdorf  upon  the  credit 
of  the  boat.  They  however,  well  knew  where  the  steamboat  was 
owned,  who  were  the  owners,  that  such  owners,  and  the  manag- 
ing owner,  Burleigh,  resided  at  Yankton,  and  were  of  sufficient 
credit  to  obtain  all  needed  supplies  without  resorting  to  the  expe- 
dient of  pledging  the  steamboat. 
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We  also  assume  that  the  supplies  thus  furnished  were  necessary 
to  enable  said  vessel  to  proceed  upon  her  intended  voyage. 

Upon  the  part  of  the  libellants,  Blatt  &  Buerdorf ,  the  conten- 
tion is  that  the  home  port  of  the  vessel,  is  that  port  where  she  was 
or  ought  to  have  been  enrolled,  and  which  is  nearest  to  the 
residence  of  her  owners;  that  such  port  being  Omaha,  it  was  her 
home  port,  and  when  the  Terry  was  at  Yankton,  she  was  in  a  for- 
eign port,  within  the  meaning  of  the  maritime  law,  and  for  nec- 
essaries there  supplied  upon  the  order  of  her  enrolled  master, 
Burleigh,  a  maritime  lien  attached. 

Singular  it  is,  but  true,  that  the  question  as  to  what  constitutes 
the  home  port  of  a  steamboat  engaged  in  the  navigation  of  the 
inland  waters  of  this  country,  cannot  yet  be  said  to  be  definitely 
settled,  notwithstanding  the  lapse  of  so  many  years  since  the 
doctrine  of  the  maritime  law  was  extended  to  those  waters  beyond 
the  ebb  and  flow  of  the  tides. 

Judge  Deady,  in  the  case  of  the  "Favorite"  3  Saw.,  411,  uses 
"  this  language:  "Under  Jhe  ruling  of  the  Lottawana^  lately  de- 
"  cided  by  the  Supreme  Court  (21  WaL,  558,)  what  constitutes  a 
"  home  port,  is  yet  an  open  question.     But   I  think  upon  reason 

*  and  convenience,  the  home  port  ought  to  be  the  one  where  the 
"  vessel  is  enrolled;  away  from  that  place,  whether  in  or  out  of 
"  the  state  in  which  her  owner  resides,  she  is  supposed  to  be  in 
"  itinere,  and  therefore  relying  upon   her   credit   for  the  purchase 

*  of  the  necessary  supplies  to  complete  her  voyage." 

Judge  Dillon,  in  the  case  of  the  "Albany"  4  Dill.,  439,  after 
quite  an  extended  discussion  and  review  of  the  authorities  upon 
this  subject,  concludes:  "My  understanding  of  the  decisions  of 
the  Supreme  Court,  as  to  the  rights  and  remedies  of  material  men, 
lead  me  in  this  case  to  these  conclusions: 

u  1.  That  the  Albany  "belonged"  to  the  state  of  Wisconsin,  and 
that  every  port  of  that   state  was   as  respects  material  men,  the 
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home  port  of  the  vessel.  The  libellant,  residing  in  and  extending 
credit  in  that  state,  is,  under  the  view  of  the  Supreme  Court,  con- 
clusively presumed  to  have  extended  it  to  the  owner,  who  resided 
in  the  state,  or  to  the  master,  and  has  no  implied  or  maritime  lien 
on  the  vessel.  " 

"  2.  That  as  respects  the  rights  and  remedies  of  material -men, 
the  home  port  or  state  of  a  vessel,  is  the  state  wherein  the  owner 
resides,  and  not  the  state  or  district  in  which  she  is  enrolled,  when 
the  two  are  different.  To  hold  in  such  a  case  that  the  enrollment 
controlled,  would  destroy  the  only  foundation  upon  which  a  dis- 
tinction between  the  rights  of  domestic  and  foreign  material-men 
has  been  made,  viz.:  that  the  former  are  presumed  to  extend 
credit  to  the  owner,  whom  they  are  supposed  to  know,  or  whom, 
at  all  events,  they  may  pursue  in  the  courts   of  their  own  states.  " 

In  the  case  of  the  "Albany,"  the  vessel  was  enrolled  at  Galena, 
in  the  state  of  Illinois.  The  supplies  were  furnished  at  La  Crosse, 
in  Wisconsin,  and  the  owners  resided  at  Boscobel,  Wisconsin. 
The  libel  was  dismissed  for  want  of  jurisdiction. 

After  an  examination  of  all  the  cases  upon  this  subject  within 
our  reach,  we  are  satisfied  the  clear  weight  of  authority,  as  well 
as  the  effect  of  the  decisions  of  the  Supreme  Court  of  the  United 
States,  is  with  the  doctrine  that  the  home  port  of  a  vessel  is  any 
port  of  the  state  or  territory  where  the  owner,  or  if  more  than  one, 
where  the  managing  owner  resides,  so  far  as  the  question  of  home 
port   affects  the  rights  and  remedies  of  the  material-men. 

Some  discussion  was  had  in  this  case,  as  to  what  constitutes  a 
port  within  the  meaning  of  the  terms,  home  and  foreign  ports. 

It  must  be  held  that  a  port  upon  the  Missouri  river  i6  any  place 
where  steamboats  may  land  with  safety,  and  lie  moored  to  the 
shore,  and  not  merely  those  places  designated  by  acts  of  Congress 
as  ports  of  entry  and  for  other  purposes. 
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We  have  not  felt  called  upon  to  discuss  the  effect  of  furnishing 
upon  credit  supplies  to  a  vessel  in  her  home  port. 

Since  the  decision  of  the  Supreme  Court  in  the  "  General  Smith  " 
4  Wheat.,  438,  it  has  been  the  settled  law  of  this  country  that  for 
supplies  furnished  a  domestic  vessel  at  her  home  port,  the  ma- 
terial man  has  no  maritime  lien. 

The  libellants,  Blatt  &  Buerdorf,  having  furnished  the  supplies 
for  which  they  claim  a  lien  to  the  General  Terry,  at  Yankton, 
while  she  lay  moored  to  the  levee  at  that  place,  and  Yankton  be- 
ing the  home-port  of  the  Terry,  by  reason  of  the  managing  owner 
and  a  majority  of  her  ownership  residing  there,  it  follows  that 
they  have  no  admiralty  lien  upon  6aid  steamboat,  and  therefore 
their  libel  must  be  dismissed. 

It  was  suggested  that  some  distinction  may  exist  or  be  found 
between  this  and  other  cases  upon  the  subject  of  the  home-port, 
by  reason  of  the  residence  of  the  Terry  owners  being  in  a  territory, 
the  cases  examined  speaking  usually  of  the  ports  of  the  san:e 
state.  We  think  the  word  state,  as  used,  refers  to  the  jurisdiction, 
and  not  merely  to  a  sovereignty,  and  cannot  have  greater  signifi- 
cance than  would  the  word  jurisdiction,  or  country,  or  territory. 
So  far  as  the  running  of  process,  the  facility  for  enforcing  the 
claims  of  material-men  against  resident  owners,  a  territory  is  as 
much  of  a  sovereign,  is  as  separate  a  jurisdiction,  and  possesses  as 
much  power  as  a  a  state. 

At  all  events,  it  can  hardly  be  with  reason  urged  that  a  vessel 
at  a  port  in  a  territory  where  its  owner  resides,  is  in  a  foreign  port, 
merely  because  the  territory  is  subject  to  the  jurisdiction  of  Con- 
gress, and  does  not  possess  the  attributes  of  state  sovereignty.  A 
more  plausible  argument  might  be,  that,  inasmuch  as  the  terri- 
tory belongs  to  the  people  of  all  the  6tates,  no  port  in  any  state  is 
foreign  to  a  vessel  owned  in  a  territory. 

As  before  stated,  a  small  item  in  the  libel  of  James  Rees,  is  for 
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material  used  for  repair  of  the  steamboat,  which  were  furnished 
upon  the  order  of  Burleigh,  the  managing  owner,  and  were  ship- 
ped to,  and  taken  upon  the  boat  at  Bismarck.  Having  held  that 
any  port  within  the  territory  of  Dakota  was  a  home-port  of  this 
steamboat,  General  Terry,  that  disposes  of  this  item  without  the 
necessity  of  further  notice. 

The  judgment  and  decree  of  the  District   Court   dismissing  the 

libels  with  costs  is 

Affirmed. 

All  the  Justices  concurring. 


Williams  v.  Northern  Pacific  R.  R.  Co. 

1.  *tbebfass:  right  of  Wat:  stock  hay  oo  UPON.  Id  this  territory  the  owner 
hag  a  license  to  allow  his  cattle  to  ran  at  large  upon  all  lands,  except  culti- 
vated or  meadow  lands,  or  young  timber. 

2.  NEGLIGENCE  OF  OWNEB8:  HAZARDOUS   PLACES:  OABE  REQUIRED.     But  where 

stock  run  at  large  in  places  extra  hazardous,  the  owners  are  required  to  exer- 
cise an  extra  degree  of  care,  and  if  a  loss  occurs  which  could  have  been  pre- 
*  vented  by  the  use  of  such  care  as  the  circumstances  required,  the  R  R 
Company  is  not  liable,  unless  the  injury  was  occasioned  by  wanton  or  reck- 
less misconduct  of  defendant  or  its  employes. 

3.  NEGLIGENCE  OF  COMPANY:  FACTS   UNDISPUTED:  QUESTION  FOB  JURY.     Even 

though  the  facts  are  undisputed  it  is  for  the  jury,  and  not  for  the  Judge,  to 
determine  whether  proper  care  was  exercised,  or  whether  negligence  ap- 
pears, whenever,  upon  the  facts  in  evidence,  different  minds  might  honestly 
draw  different  conclusions  from  such  evidence. 

Appeal  from  the  District  Court  of  Burleigh  County. 
The  facts  are  stated  in  the  opinion. 

*But  see  amendment  to  herd  law,  Chap.  115,  Laws  1883. 
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Flannery  <&  Wetherby,  for  defendant  and  appellant.  Points 
and  authorities  cited: 

There  is  no  evidence  of  negligence.  The  fact,  if  it  was  estab- 
lished by  the  evidence,  that  the  engineer  did  not  see  the  cattle  as 
far  ahead  as  he  might  if  he  had  been  looking  ahead  all  the  time, 
would  not  be  per  se  negligence.  He  had  a  right  to  assume  that 
the  track  was  clear.  His  first  and  paramount  duty  was  to  run  his 
engine  with  reference  to  the  safety  of  the  persons  and  property  on 
the  train.  In  doing  this,  at  the  moment  when  the  train  approached 
the  cattle,  his  attention  might  have  been  directed  to  the  train  or 
his  engine:  Tonawanda  R  R.  Co.  v.  Hunger,  5  Denio,  267;  13 
Ohio,  K  S.,  66;  Locke  v.  First  Div.  St.  Paul  &  Pacific  R.  R. 
Co.,  15  Minn.,  362. 

The-  only  evidence  on  the  question  of  negligence  was  the  testi- 
mony of  McDonough,  the  engineer.  His  evidence  was  all  to  the 
effect  that  the  locomotive  aiyi  train  was  run  with  ordinary  care 
and  prudence.  There  is  no  evidence  of  negligence  in  the  case,  and 
it  was  error  for  the  Court  to  submit  that  question  to  the  jury: 
Kedfield  on  Railways, Vol.  1,  p.  494;  Curry  v.  Chicago  (6  North- 
western Railway  Co.,  43  Wis.,  685;  Railroad  Co.  v.  Skinner,  19 
Pa    St.,  298. 

It  was  error  for  the  Court  to  take  the  question  of  whether  it 
was  negligence  on  the  part  of  the  plaintiff  to  allow  his  cattle  to 
run  at  large  along  and  upon  the  right-of-way  and  track  of  the  de- 
fendant, from  the  consideration  of  the  jury:  The  Tonawanda 
R.  R.  Co.  v.  Munger,  5  Denio,  259;  Affirmed,  4  N.  Y.,  349; 
Stucke  v.  Milwaukee  JsM.  R.  R.,  9  Wis.,  182;  Fisher  et  al  v.  The 
Farmers'  Loan  and  Trust  Co.,  21  id.,  74;  Redfield  on  Railways, 
Vol.  1,  p.  491,  n.  17,  and  cases  cited;  Cooley  on  Torts,  p.  654-5; 
Indianapolis  C.  cfe  L.  R.  R.  Co.  v.  Harter,  38  Ind.,  557;  Curry 
v.  Chicago  <&  Northwestern  Railway,  43  Wis.,  684. 

In  Massachusetts  the  rule  is  as  to  cattle  trespassing  upon  the 
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railroad  track,  the  company  is  not  liable  for  injury  done  them, 
except  when  it  is  occasioned  by  the  gross  negligence  or  reckless 
conduct  of  its  employes:  Maynard  v.  R.  R.,  115  Mass.,  460; 
Darling  v.  R.  R.,  151  id.,  118. 

The  same  rule  has  been  followed  by  the  courts  in  other  states: 
Spmner  v.  JST.  T.,  C.  t&  H.  R.  R.  Co.,  67  N.  Y.,  156;  Railway 
Co.  v.  Skinner,  19  Pa.  St.,  298;  Jackson  v.  Rutland  R.  R.,  25 
Vt.,  150;  Locke  v.  Fst.  Div.  St.  Paul&P.  R.  R.  Co.,  15  Minn., 
350;  34  Iowa,  506;  42  id.,  424;  42  Vert.,  375. 

The  Court,  in  his  charge,  when  he  told  the  jury  that  it  was  im- 
material whether  the  cattle  were  rightfully  or  wrongfully  upon 
the  track,  the  defendant  must  exercise  ordinary  care  to  avoid 
injuring  them,  evidently  lost  sight  of  the  different  degrees  of 
negligence,  and  erred:  Civil  Code,  p.  504,  Sees.  2100-2101; 
Maynard  v.  R.  R.  Co.,  115  Mass.,  460;  Darling  v.  R.  R.y  121 
id.,  118;  Spvwner  v.  N.  T.  C.  <&  H.  R.  R.  Co.,  67  N.  T.,  156; 
Talmadge  v.  Rensselear  &  Saratoga  R.  R.  Co.,  13  Barb.,  (N.  Y.) 
493;   Union  Pacific  Railroad  Co.  v.  Rollins,  5  Kansas,  168. 

It  is  not  contended  that  the  defendant  has  the  right  to  injure 
the  cow  or  the  man  that  is  wrongfully  upon  its  track.  But  the 
defendant  has  a  right  to  run  its  train,  assuming  that  the  track  is 
clear;  and  if  the  cow  or  man  wrongfully  on  the  track  is  injured, 
the  defendant  would  be  liable  only  when  the  injury  was  occasioned 
by  the  gross  negligence  of  its  employes:  Tonawanda  R.  R.  Co., 
v.  Mwnger,  supra,  13  Ohio,  N.  S.,  66. 

The  Court  assumes  in  his  charge  thai  it  was  the  duty  of  the 
engineer  to  be  looking  ahead  all  the  time;  and  charges  the  jury 
that  if  he  was  not,  it  was  negligence  or  carelessness  for  which  de- 
fendant would  be  liable.  This  was  error:  Locke  v.  The  Fst.  Div. 
St.  Paul  <&  P.  R.  R.  Co.,  15  Minn.,  362;  5  Denio,  267;  13 
Ohio,  N.  S.,  66. 


Respondent's  brief  not  on  file. 
Vol,  m— 22 
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Edgerton,  0.  J. — This  is  an  appeal  from  a  judgment  rendered 
in  favor  of  the  plaintiff,  and  against  the  defendant  in  the  District 
Court  for  Burleigh  county. 

The  complaint  alleges  that  certain  cattle,  the  property  of  the 
plaintiff,  casually,  and  without  the  fault  of  the  plaintiff,  strayed 
in  and  upon  the  railroad  track,  and  grounds  occupied  by  the  de- 
fendant, and  that  the  defendant  by  its  agents  and  servants  not  re- 
garding their  duty  in  that  respect,  so  carelessly  and  negligently 
ran  and  managed  the  locomotive,  cars  and  train  of  the  "defendant, 
that  the  same  ran  against  and  over,  killed  and  destroyed  certain 
of  the  cattle  of  the  plaintiff,  to  his  damage  in  the  sum  of  one 
hundred  and  twenty-five  dollars.  The  complaint  further  alleges 
that  the  proper  appraisement  was  had  and  the  proper  notices 
given. 

The  defendant,  in  his  answer,  alleges  that  at  the  time  mentioned 
in  plaintiff's  complaint,  the  plaintiff  disregarding  the  rights  of 
the  defendant  wilfully  and  negligently  suffered  and  allowed  his 
cattle  to  trespass  upon  defendant's  right  of  way  and  roadbed,  and 
wilfully  and  negligently  suffered  and  allowed  his  cattle  to  pasture 
and  lie  down  on  defendant's  track  on  the  site  of  the  injury. 

That  on  or  about  July  20th,  1878,  while  defendant,  in  its  usual 
and  ordinary  course  of  business,  was  running  a  train  of  cars  over 
its  said  road  with  ordinary  care  and  prndencein  the  night  time, 
unavoidably  ran  against  some  cattle  which  were  lying  and  stand- 
ing upon  said  track,  and  killed  and  injured  some  of  plaintiff's 
cattle. 

On  April  19,  1880,  the  cause  was  tried  by  a  jury  and  a  verdict 
returned  in  favor  of  the  plaintiff. 

The  defendant  at  the  time  objected  to  the  admission  of  certain 
evidence  offered  upon  the  trial,   which  objections  were  overruled, 
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and  duly  excepted  to — and  the  defendant   further  excepted  to  cer- 
tain portions  of  the  charge  of  the  court. 

The  defendent  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  judgment  rendered  in  favor  of  the  plaintiff,  from  which 
judgment  the  defendant  brought  his  appeal  to  this  court. 

It  is  shown  by  the  testimony,  that  the  plaintiff  had  a  herd  of 
cattle  in  the  charge  of  an  employe,  near  the  road  of  the  defendant. 
That  the  cattle  usually  pastured  on  the  vacant  lands  near  the  rail- 
road during  the  day,  and  were  yarded  by  night;  that  on  the  night 
of  the  accident  they  were  last  seen  by  the  person  in  charge  of  the 
same,  near  dark  in  the  direction  of  the  track. 

Mr.  Stevens,  the  employe  in  charge  of  the  herd,  a  witness  on 
the  part  of  the  plaintiff,  testified  as  follows,  upon  cross  examina- 
tion: 

"  Mr.  Williams  left  these  cattle  in  my  charge,  I  should  think 
about  two  months  before,  don't  know  exactly.  I  tended  them 
part  of  the  time  myself,  part  of  the  time  had  a  herder  with  them. 
There  was  a  herder  with  them  most  of  the  time  for  the  two  weeks 
previous  in  the  day  time.  They  looked  after  themselves  at  night. 
I  saw  them  about  four  or  five  o'clock  the  night  before  they  were 
killed;  they  were  about  four  or  five  hundred  yards  from  my 
house;  they  were  toward  the  railroad  track,  because  the  track 
sweeps  around  my  house;  they  were  not  toward  the  nearest  point, 
about  east;  toward  the  siding,  as  you  might  say;  that  is  toward 
the  railroad  track;  they  were  from  a  quarter  to  a  half  a  mile  from 
the  track.  My  house  is  nearly  a  half  a  mile  from  the  track;  they 
were  a  little  nearer;  1  think  they  were  from  120  to  125  rods  from 
the  track;' I  saw  them  just  before  I  ate  supper;  I  usually  eat 
about  five  o'clock.  When  I  went  to  supper,  they  were  about  a 
third  of  the  distance  to  the  track,  coming  toward  the  house;  I 
thought  likely  they  were  coming  to  the  house;  I  did  not  see  them 
after  that,  that  night;  I  was  tending  the  cattle  then;  I  worked  in 


Digitized  by 


Google 


173  SUPREMEjOOITKT  OF  DAKOTA, 

Williams  v.  Northern  Pacific  R.  R.  Co. 

the  garden;  I  did  not  usually  let  the  cattle  run  at  large  where 
they  pleased.  No  sir,  I  did  not  let  them  go  across  the  railroad 
track;  not  to  say  they  never  went  across  it;  it  wa6  my  custom  al- 
most invariably  to  turn  them  the  other  way,  to  drive  them,  to 
herd  them  the  other  way.  I  never  noticed  or  saw  any  fence  be- 
tween my  place  and  the  railroad  track,  except  what  is  termed  a 
snow  fence;  I  don't  think  there  was  any  fence,  only  a  snow  fence; 
I  did  not  allow  the  cattle  to  go  on  the  track;  I  don't  know  much 
about  the  right  of  way;  I  allowed  them  to  graze  toward  the  rail- 
road in  that  direction;  I  did  not  allow  them  on  the  track;  they 
grazed  along  near  the  track,  occasionally;  I  kept  them  in  a  corral 
nights;  I  did  not  watch  them  myself  nights;  I  kept  them  in  a 
corral  at  the  house;  they  were  never  out  of  the  corral 
while  I  had  them,  except  this  one  night,  when  they  were 
killed,  and  one  night  before.  The  reason  why  I  did  not  put 
them  into  the  corral  that  night,  I  went  in  to  my  supper,  and 
expected  to  put  them  in  when  I  came  out.  I  went  out  for  them 
after  supper.  Not  seeing  them,  I  got  onto  my  pony  and  started 
after  them;  I  did  not  find  them;  I  hunted  until  dark,  then  of 
course  I  could  not  hunt  any  longer.  " 

There  was  no  other  evidence  in  reference  to  the  care  of  the  cat- 
tle, or  the  negligence,  if  any,  of  the  plaintiff. 

The  evidence  of  the  defense  showed  that  it  was  a  dark  and 
stormy  night;  that  the  train  was  running  about  fifteen  miles 
per  hour,  the  ordinary  rate  of  running  freight  cars.  The 
engine  had  the  usual  head  light,  the  engineer  on  the  look- 
out; that  the  cattle  were  not  discovered  till  the  engine  was 
within  sixty  or  seventy  feet  of  them ;  that  one  of  the  cattle  was 
lying  down  on  the  track;  that  when  the  engineer  saw  the  cattle, 
he  blew  the  whistle  for  brakes,  and  reversed  the  engine. 

There  was  no  attempt  on  the  part  of  the  plaintiff  to  show  that 
the  employes  in  charge  of  the  train  were  reckless  or  grossly  neg- 
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ligent  in  running  the  same,  but  that  they  did  not  exercise  ordin- 
ary and  reasonable  care. 

Upon  this  subject  the  court  charged  the  jury  as  follows: 

"  Upon  the  question  of  the  cattle  being  upon  the  railroad  right 
"  of  way,  and  being  there  without  right,  I  will  take  the  responsi- 
"  bility  of  taking  that  part  of  it  away  from  you.  It  is  true  that 
"  the  cattle  were  trespassers, — that  is,  the  owner  of  the  cattle  was 
"  liable  for  trespass  by  allowing  his  cattle  to  run  at  large,  or  upon 
"  the  right  of  way;  they  had  no  business  there;  they  were  upon 
"  the  property  of  this  corporation,  where  they  should  not  have 
"  been.  If,  however,  you  find  from  the  evidence  that  the  cattle 
"  were  there,  that  part  of  the  question,  and  whether  they  were 
"  there  rightfully  or  not,  in  other  words,  assuming  that  they  were 
"  there  without  right,  that  does  not  relieve  the  railroad  company 
"  from  the  obligation  that  they  are  under,  and  always  under,  to 
"  exercise  reasonable  care,  vigilance  and  diligence  in  the  running 
"  of  their  cars — in  the  runningjof  their  engines.  They  have  no 
"  more  right  to  injure  the  cow,  or  the  horse,  or  the  man  that  is 
"  wrongfully  upon  their  track,  than  they  have  the  man  that  is 
u  rightfully  there,  or  stock  that  is  rightfully  there.  "  To  which 
charge  the  defendant  duly  excepted* 

The  learned  Judge  in  his  charge  seems  to  have  either  ignored 
the  whole  question  of  contributory  negligence,  or  to  have  deter- 
mined as  a  matter  of  law  that  there  was  nothing  proven  in  this 
case  tending  to  show  contributory  negligence  on  the  part  of  the 
plaintiff. 

While  we  are  not  prepared  to  adopt  the  rule  which  obtains  in 
many  of  the  states,  that  "  Though  his  (the  plaintiff's)  beasts 
escaped  from  a  well  fenced  field,  without  any  actual  carelessness 
on  his  part,  when  they  came  upon  the  defendant's  track  they  were 
trespassers  there,  and  the  defendant  owed  him  no  duty  there,  save 
not  to  wilfully  or  recklessly  injure  them."     (See  67  N.  Y.,  156.) 
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Neither  are  we  prepared  to  say,  that  a  plaintiff  shall  recover  when 
guilty  of  negligence  contributory  to  the  injury,  unless  the  loss 
occured  by  the  reckless  or  wanton  misconduct  of  the  defendant  or 
those  in  charge  of  the  management  of  the  train. 

In  this  territory  the  plaintiff  hds*  a  license  to  allow  his  cattle  to 
run  at  large  upon  all  lands  except  cultivated,  or  meadow  lands,  or 
young  timber.  The  common  law  upon  this  subject  does  not  ob- 
tain here.  But  while  within  certain  limitations  the  owners  have 
a  license  to  allow  their  cattle  to  run  at  large,  yet  if  they  are  in 
places  extra  hazardous,  the  owners  are  required  to  exercise  an 
extra  degree  of  care  in  taking  care  of  their  cattle;  and  if  an  acci- 
dent occurs,  which  could  have  been  prevented  by  the  use  of  such 
care  as  the  circumstances  of  the  case  required  on  the  part  of  the 
owners,  then  they  cannot  recover,  unless  the  loss  was  occasioned 
by  the  wanton  or  reckless  misconduct  of  defendant  or  its  employes. 
As  to  what  may  constitute  contributory  negligence  on  the  part  of 
the  plaintiff  in  cases  like  this,  Thompson,  in  his  work  on  "  Negli 
gence,"  says:  "The  negligence  of  the  plaintiff,  in  order  to  bar 
his  recovery,  must  have  been  so  far  an  efficient  cause  of  the  injury, 
that  unless  he  had  been  negligent  the  injury  would  not  have  hap- 
pened; or,  as  the  rule  is  often  expressed,  although  there  may  have 
been  negligence  on  the  part  of  the  plaintiff,  yet  unless  he  could 
by  the  exercise  of  ordinary  care  have  avoided  th>e  consequences  of 
the  defendant 8  negligence,  he  is  entitled  to  recover.  *  *  *  * 
Perhaps  a  better  expression  of  this  rule  is,  that  although  the 
plaintiff  has  negligently  exposed  himself  or  his  property  to  an 
injury,  yet  if  the  defendant,  after  discovering  the  exposed  situa- 
tion, inflicts  the  injury  upon  him  through  a  failure  to  exercise 
ordinary  care,  the  plaintiff  may  recover  damages."  *  *  * 
The  same  author  lays  down  the  general  rule,  that  to  disentitle  the 
plaintiff  from  recovering,  two  things  must  concur: 

.   1st. ,   A  want  of  ordinary  care  on  his  part. 
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2d.  A  proximate  connection  between  this  ordinary  care  and 
the  injnry. 

It  is  not  for  ns  to  determine  whether  the  plaintiff  was  guilty  of 
contributory  negligence  or  not;  but  whether  enough  appears  in 
the  evidence  to  submit  that  question  to  the  jury. 

Thompson,  in  the  same  work  above  cited,  on  page  1236,  says: 
"  It  is  frequently  stated,  that  when  the  facts  are  undisputed,  or 
conclusively  proved,  the  question  of  negligence  is  to  be  decided  by 
the  Court.  A  better  opinion,  however,  would  seem  to  be,  that  in 
order  to  justify  the  withdrawal  of  the  case  from  the  jury,  the  facts 
of  the  case  should  not  only  be  undisputed,  but  the  conclusions 
to  be  drawn  from  those  facts,  indisputable.  Whether  the  facts  be 
disputed  or  undisputed,  if  different  minds  may  honestly  draw  dif- 
ferent conclusions  from  them,  the  cage  should  properly  be  left  to 
the  jury." 

In  case  of  Railroad  Compcmy  v.  Stout,  reported  in  17  Wallace,  • 
745,  the  court  say  upon  this  question,  "  Certain  facts  we  may  sup- 
pose to  be  clearly  established  from  which  one  sensible,  impartial 
man  would  infer  that  proper  care  had  not  been  used,  and  that  negli- 
gence existed;  another  man  equally  sensible  and  equally  impar- 
tial,  would  infer  that  proper  care  had  been  used,  and  that  there 
was  no  negligence.  It  is  this  class  of  cases,  and  those  akin  to  it, 
that  the  law  commits  to  the  decision  of  a  jury.  Twelve  men  of  ' 
the.  average  of  the  community,  comprising  men  of  education  and 
men  of  little  education,  men  of  learning  and  men  whose  learning 
consists  only  in  what  they  have  themselves  seen  and  heard;  the 
merchant;  the  mechanic;  the  farmer;  the  laborer.  These  sit  to- 
gether, consult,  apply  their  separate  experience  of  the  affairs  of 
life  to  the  facts  proven,  and  draw  a  unanimous  conclusion.  This 
average  judgment  thus  given,  it  is  the  great  effort  of  the  law  to 
obtain,  [t  is  assumed  that  twelve  men  know  more  of  the  com- 
mon affairs  of  life  than  does  one  man;  that  they  can  draw  wiser 
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and  safer  conclusions  from  admitted  facts  thus  occurring  than  can 
fe  single  Judge." 

In  no  class  of  cases  can  this  practical  experience  be  more  wisely 
applied  than  in  that  we  are  considering.  We  find,  accordingly, 
although  not  uniform  or  harmonious,  that  the  authorities  justify 
us  in  holding  in  the  case  before  us,  that  although  the  facts  are 
undisputed,  it  is  for  the  jury  and  not  for  the  Judge  to  determine 
whether  proper  care  was  given,  or  whether  they  establish  negli- 
gence. 

In  Eedfield,  on  the  law  of  "  Railways,"  it  is  said:  "  And  what 
is  proper  care  will  be  often  a  question  of  law,  where  there  is  no 
controversy  about  the  facts.  But  ordinarily  we  apprehend  where 
there  is  any  testimony  tending  to  show  negligence,  it  is  a  question 
for  the  jury." 

In  Patterson  v.  Wallace,  [28  Eng.  L.  &  Eq.,  48, J  there  was  no 
controversy  about  the  facts,  but  <*nly  a  question  whether  certain 
facts  proved  established  negligence  on  the  one  side,  or  rashness* 
on  the  other.  The  Judge  at  the  trial  withdrew  the  case  from  the 
jury,  but  it  was  held  in  the  House  of  Lords  to  be  a  pure  question 
of  fact  for  the  jury,  and  the  judgment  was  reversed. 

In  Mangam  v.  Brooklyn  Railroad,  38  N.  Y.,  455;  the  facts 
in  relation  to  the  conduct  of  the  child  injured;  the  manner  in 
which  it  was  guarded,  and  how  it  escaped  from  those  having  it  in 
charge,  were  undisputed  The  judge  at  the  trial,  ordered  a  non- 
suit, holding  that  the  facts  established  negligence  in  those  having 
the  custody  of  the  child.  The  court  of  appeals  of  the  state  of  New 
York,  held  that  the  case  should  have  been  submitted  to  the  jury, 
and  set  aside  the  nonsuit. 

In  Detroit  and  W.  R.  R.  Co.  v.  Van  Steinberg,  (17  Mich.,  99,) 
the  case*  are  largely  examined,  and  the  rule  laid  down,  that  when 
the  facts  are  disputed,  or  wh6n  they  are  not  disputed,  but  different 
minds  might  honestly  draw  different  conclusions  from  them,  the 
case  must  be  left  to  the  jury  for  their  determination. 
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We  are  of  the  opinion  that  the  court  below  erred  in  the  charge 
given  herein.  The  judgment  is  reversed,  and  the  case  remanded 
for  new  trial. 

All  the  Justices  concur. 


G-arrbtson  v.  Pubdy,  Administrator. 

1.  pboiobsobt  note:  attobnby  fbb  glaubb:  DBSTBOT8  negotiability.  The 
insertion  of  a  stipulation  for  payment  of  a  reasonable  attorney  fee  in  a 
promissory  note,  destroys  its  negotiability,  and  renders  it  subject  to  all  de- 
fenses which  the  maker  had  against  the  original  payee,  even  in  the  hands  of 
an  innocent  purchaser  for  value. 

Appeal  from  the  District  Cowrt  of  Yankton  Coimty. 

The  note  upon  which  this  action  was  brought,  is  as  follows: 

«  $200.  Marshalltown,  Iowa,  July  12,  1879." 

"  One  year  after  date  I  promise  to  pay  to  the  Hayworth  Fence 
«  Co.  or  bearer,  at  Marshalltown,  Iowa,  two  hundred  dollars, with 
"  interest  at  ten  per  cent,  per  annum,  payable  annually,  ten  per 
"  cent,  on  interest  due,  and  if  action  is  commenced  hereon,  attor- 
"  ney's  fee  for  collection.  J.  M.  Stonb." 

The  remaining  facts  are  stated  in  the  opinion. 

If.  J.  Cramer,  for  appellant.     Points  and  authorities  cited: 

The  stipulation  in  the  note  to  pay  attorney's  fees  does  not  ren- 
der the  amount  of  the  note  indefinite  or  uncertain,  because  the 
attorney  fee  clause  does  not  become  operative  until  after  the  note 
has  lost  its  character  as  negotiable  paper  by  failure  of  payment  at 
maturity.  Until  the  note  matured,  the  amount  to  be  paid  was 
definite  and  certain;  when  over  due,  its  career  as  negotiable  paper 
was  ended;  and  then,  for  the  first  time,  the  amount  became  uncer- 
tain, or  might  become  so  by  the  commencement  of  an  action. 

The  Court  erred  in  instructing  the  jury,  that  the  note  is  not  such 
Vol.  m— 23 
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a  one  as  to  exclude  equities  in  the  hands  of  an  innocent  purchaser 
for  vainer  Stoneman  v  Pyle,  35  Ind.,  103;  Nickerson  v.  Shel- 
don, 33  111.,  373;  Sperry  v.  Korr,  32  Iowa,  184;  Heard  et  al  v. 
Dubuque  City  Bank,  8  Neb.,  10;  Kemp  v.  Flaus,  8  Neb.,  24; 
Seat  on  v.  Scovell,  18  Kan.,  433;  Gaar.  <&c.  v.  Louisville  Bank- 
ing Co.,  11  Bush.,  (Ky.)  80;  Kowenstein  v.  Barnes,  5  Dillon,  482; 
37  Ind.,  512,  following  35  Ind.,  103. 

A  stipulation  for  the  payment  of  exchange  does  not  destroy  the 
negotiable  character  of  the  note:  Johnson  v.  FrisHe,  15  Mich., 
286;  Smith  v.  Kendall,  9  id.,  241;  Leggett  v.  Jones,  10  Wis.,  34; 
Grutacap  v.  Woulhdse,  2  McLean,  581;  57  N.  Y.,  573;  Bradley 
v.  Zee,  4  Bissell,  473;  Wood  v.  Zee,  84  Pa.,  407. 

C.  J.  B.  Karris,  for  respondent.     Points  and  authorities  cited: 

Do  the  words,  "  If  action  is  commenced  hereon,  attorney's  fee 
"  for  collection,"  destroy  the  negotiability  of  the  note  in  suit?  We 
contend  that  our  Code  settles  this  question,  independently  of  the 
decisions  of  state  courts:     See  Sees.  1821, 1822, 1827,  Civil  Code. 

Our  Code  has  evidently  taken  the  same  side  of  this  mooted 
question  taken  by  the  Supreme  Courts  of  Pennsylvania,  Missouri, 
Illinois,   Minnesota,   South  Carolina  and  New  York:     Wood  v. 
North,  84  Pa.  St.,  407;  First  Nat.  Bank  v.  Gay,  63  Mo.,  34; 
Samstag  v.  Conley,  64  id.,  476;  Zome  v.  Bliss,  24  111.,  168;  12 
Kich.,  (S.  C.)  445;  Jones  v.  Badatz  et  al,  6  N.  W.  Kep.,  800 
Austin  v.  Burns,  16  Barb.,  643;  2  Barn.  &  Ad.,  660;  4  id.,  69 
1  Parsons'  Notes  and  Bills,  37;  2  id.,  117;  Edwards  on  Bills,  136 
Smith's  Merc.  Law,  253. 

In  the  states  holding  the  opposite  rule,  the  decisions  of  the  courts 
are  governed  by  statutory  provisions.  The  Indiana  statute  pro- 
vides that  all  promissory  notes  shall  be  negotiable.  And  see  Ky. 
Gen.  Stats.,  249,  Sec.  5.  In  Nebraska  attorney's  fees  become  part 
of  the  taxable  costs. 
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In  all  states  adhering  to  the  common  law,  or  having  no  statu- 
tory definition  of  negotiable  instruments,  or  having  a  statutory 
definition  similar  to  the  common  law,  the  decisions  have  held  that 
these  stipulations  destroy  the  negotiability  of  the  instrument. 

Edoerton,  0.  J. — The  appellant  brought  an  action  in  the  Sec- 
ond Judicial  District  Court,  for  the  county  of  Yankton,  against 
the  respondent  as  administrator  of  the  estate  of  James  M.  Stone 
deceased,  alleging  the  death  of  the  said  James  M.  Stone,  and  the 
appointment  of  the  respondent  as  administrator,  and  further  alleg- 
ing that  the  said  Stone,  on  July  12,  1879,  made  his  promissory 
note  whereby  he  promised  to  pay  the  Hayworth  Fence  Company,  * 
or  bearer,  one  year  after  date,  the  sum  of  two  hundred  dollars, 
with  interest  at  10  per  cent.,  and  if  action  be  commenced  thereon, 
attorney's  fees  for  collection;  that  plaintiff  purchased  the  said 
note  before  due  without  notice. 

The  answer  puts  in  issue,  the  negotiability  of  the  instrument, 
alleges  that  the  same  was  given  without  consideration,  and  that 
the  same  was  obtained  by  means  of  certain  false  statements  and 
representations  of  one  McKewon,  a  person  representing  himself  as 
the  agent  of  the  payee. 

On  January  20th,  1882,  the  cause  was  brought  on  for  trial,  and 
after  the  evidence  was  concluded  upon  both  sides,  the  court  among 
other  matters  charged  the  jury  as  follows: 

"  It  is  a  necessary  quality  of  negotiable  paper  that  it  should  be 
"  simple,  certain  and  unconditional.  And  I  instruct  you  that  the 
"  note  sued  upon  is  not  such  a  one  as  to  exclude  equities  in  the 
"  hands  of  third  parties,  if  purchased  before  due." 

To  the  giving  of  said  instructions  the  plaintiff  excepted.  The 
jury  returned  a  verdict  for  the  defendant,  and  judgment  was  en- 
tered against  the  plaintiff  for  the  costs.  From  this  judgment 
the  plaintiff  appeals  to  this  court. 
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The  only  question  before  us  is  whether  the  instrument  sued 
upon  is  negotiable.  The  plaintiff,  in  the  court  below,  sought  a 
judgment  not  only  for  the  amount  of  the  note  and  interest,  but 
also  for  the  attorney's  fees  for  collecting  the  same.  There  was  no 
amount  named  in  the  instrument  as  attorney's  fees,  consequently 
it  was  necessary  that  the  sum  to  be  allowed  for  that  service,  if 
any,  should  be  passed  upon  by  the  jury  after  competent  proof  of 
the  value  thereof.  By  the  Code  of  this  territory,  no  costs  are 
taxed  to  the  prevailing  party,  except  mere  disbursements  which  are 
denominated  costs. 

How  far  this  question  of  embracing  in  a  promissory  note  an  ad- 
ditional contract,  affects  its  negotiability,  is  not  a  new  one  in  the 
courts  of  the  different  states. 

The  courts  of  Indiana,  Kentucky,  Iowa,  Nebraska  and  Kansas, 
have  decided  that  notwithstanding  the  additional  contract,  the 
note  still  remains  negotiable.  Yet  in  the  most  of  these  states — 
notably  Indiana  and  Kentucky,  this  construction  is  more  or  less 
influenced  by  the  peculiar  laws  of  those  states,  in  reference  to  ne- 
gotiable instruments. 

The  appellant  cites  the  case  of  Nickerson  v.  Sheldon,  decided 
by  the  Supreme  Court  of  Illinois,  and  reported  in  Vol.  33  of  the 
reports  of  that  state,  page  373.  The  case  is  not  a  parallel  one, 
nor  does  the  reasoning  of  the  court  sustain  the  position  of  the  ap- 
pellant in  this  case. 

The  court  says,  "  But  it  is  objected  that  the  note  sued  upon 
"  was  not  negotiable  under  the  statute.  This  objection  is  predi- 
"  cated  en  this  clause  in  the  instrument." 

"  We  further  agree,  that,  if  the  above  note  is  not  paid  without 
"  suit,  to  pay  ten  dollars  in  addition  to  the  above  for  attorney's 
"  fees." 

"  It  is  fiftid  this  undertaking  destroys  the  instrument  as  a 
"  promissory  note,  since  it  requires  extrinsic  evidence  to  show  that 
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"  the  note  was  not  paid  without  suit,  and  the  case  of  Lowe  v.  Bliss 
"  et  al,  24  111.,  168,  is  referred  to  in  support  of  the  objections.  In 
44  that  ease,  the  note  was  for  a  sum  of  money  payable  at  the  Kan- 
u  kakee  bank,  Kankakee,  Illinois,  value  received  with  current  rate 
"  of  exchange  on  New  York.  This  stipulation  for  current  rate  of 
"  exchange  on  New  York,  made  the  amount  due  by  the  note  un- 
"  certain,  and  so  deprived  it  of  its  negotiability.  But  the  amount 
"  due  by  this  note  is  absolutely  certain,  and  it  possesses  all  the 
"  requisites  of  a  negotiable  instrument  under  the  statute.  Stew- 
"  art  et  al  tf.  Smith,  28  111.,  897.  There  is  no  uncertainty  as  to 
41  the  precise  sum  of  money  to  be  paid  on  the  maturity  of  the  note. 
"  Houghton  et  al  v.  Francis,  29  id.,  244.  The  plaintiff  does  not 
"  declare  for  the  ten  dollars,  nor  was  it  allowed  to  him  in  the 
"  assessment  of  damages.  He  recovered  only  the  principal  and 
"  interest  due  upon  the  note." 

The  Supreme  Courts  of  Pennsylvania,  Minnesota  and  Missouri, 
have  decided  that  such  notes  as  the  one  sued  upon  in  this  case, 
are  not  negotiable.  In  the  case  of  Woods  v.  North,  reported  in 
84  Pa.  St.  Eeps.,  on  page  410,  where  an  action  was  brought  on  a 
note  containing  a  provision  tor  Jive  per  cent,  collection  fee,  if  not 
paid  when  due,  the  court  says:  "  But  a  collateral  agreement  as 
"  here,  depending  too  as  it  does  upon  its  reasonableness,  to  be  de- 
44  termined  by  the  verdict  of  a  jury,  is  entirely  different.  It  may 
"  be  well  characterized,  like  an  agreement  to  confess  a  judgment 
"  was  by  Chief  Justice  Gibson,  as  "  luggage,"  which  negotiable 
"  paper,  riding  as  it  does  on  the  wings  of  the  wind,  is  not  a  courier 
"  able  to  carry.  If  this  collateral  agreement  may  be  introduced 
44  with  impunity,  what  may  not  be?  It  is  the  first  step  in  the 
"  wrong  direction  which  costs.  Those  instruments  may  come  to 
44  be  lumbered  up  with  all  sorts  of  stipulations,  and  all  sorts  of 
"  difficulties,  contentions  and  litigation  result." 

In  the  case  of  Jones  v.  Radity,  decided  by  the  Supreme  Court 
of  Minnesota,  and  reported  in  Vol.  6,  of  N.  W.  Rep.,  page  800, 
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in  a  case  very  similar  to  the  one  at  bar,  the  court  say:  "The 
"  instrument  before  us  has  #  this  certainty  as  to  the  $135  and  the 
"  interest.  But  the  whole  instrument  must  be  taken  together. 
"  The  promise  to  pay  the  $135  and  interest  is  not  the  whole  of  the 
"  promise — not  the  entire  obligation  created.  The  entire  promise 
"  and  obligation  is  to  pay  absolutely  that  sum  and  interest,  and  in 
u  a  particular  contingency,  to-wit:  the  bringing  suit  by  the  payee 
"  after  default,  to  pay  a  further  amount  not  fixed  and  not  capable 
"  of  being  ascertained  from  the  instrument  itself.  The  suggestion 
"  in  some  of  the  cases — Sperry  v.  Hoar,  32  Iowa,  184;  Seatonv. 
"  Scovilly  18  Kan.,  433 — that  a  stipulation  to  pay  attorney's  fees 
"  in  case  of  suit,  relates  merely  to  the  remedy,  is  not  sound.  For 
"  the  payee,  if  he  recover  on  that  part  of  the  promise,  must  recover, 
"  not  because  he  is  obliged  to  bring  suit,  but  because  it  is  part  of 
"  the  contract  and  obligation  of  the  maker,  on  which  the  suit  is 
"  brought,  that  he  will  pay  them  upon  the  specified  contingency; 
"  Those  cases,  and  Gear  v.  Louisville  Banking  Co.,  10  Bush.,  180, 
"  appear  to  advance  the  proposition  that  an  instrument  may  be 
"  negotiable  if  the  amount  with  which  it  may  be  discharged  at 
"  maturity,  be  fixed  and  certain,  even  though  the  amount  required 
"  to  discharge  it  after  it  has  passed  maturity  or  recoverable  upon 
"  it  in  an  action,  be  entirely  indefinite  and  uncertain.  We  think 
"  the  certainty  requisite  to  the  negotiability  of  the  instrument 
"  must  continue  until  the  obligation  is  discharged,  and  that  any 
"  provision  which  before  that  time  removes  such  certainty,  pre- 
"  vents  the  instrument  being  negotiable  at  all.  The  stipulation 
"  in  this  instrument  for  payment  of  reasonable  attorney's  fees 
"  introduced  into  the  obligation  an  element  of  uncertainty,  which 
"  prevented  the  instrument  being  a  negotiable  note.  It  was,  there- 
"  fore,  after  its  transfer  to  plaintiff,  still  subject  to  all  defenses 
"  which  the  maker  had  as  against  the  original  payee." 

We  believe  that  promissory  notes,  to  be  negotiable,  must  be  unin- 
cumbered by  collateral  agreements  to  be  determined  by  a  jury, 


Digitized  by 


Google 


MAT  TERM,  1882.  184 


Campbell  v.  Wambole  et  al. 


the  better  rule,  more  in  conformity  to  the  common  law  and  th« 
weight  of  anthority. 

But  independent  of  these  conflicting  decisions,  and  independent 
of  the  common  law  upon  this  question,  the  law  of  this  territory 
provides,  in  the  Civil  Code  under  the  title  of  "  Negotiable  Instru- 
ments," as  follows: 

"  Section  1821:  A  negotiable  instrument  is  a  written  promise 
"  or  request  for  the  payment  of  a  certain  sum  of  money  to  order 
"  or  bearer  in  conformity  to  the  provisions  of  this  article." 

"  Section  1822:  A  negotiable  instrument  must  be  made  pay- 
"  able  in  money  only,  and  without  any  condition  not  certain  of 
"  fulfillment." 

"  Section  1827:  A  negotiable  instrument  must  not  contain  any 
"  other  contract  than  such  as  is  specified  in  this  article." 

And  again,  in  section  6  of  the  Civil  Code,  "  In  this  territory 
"  there  is  no  common  law  in  any  case  where  the  law  is  declared 
"  by  the  codes ' 

In  view  of  these  express  declarations  in  our  Code  as  to  nego- 
tiable instruments,  we  are  of  opinion  that  the  charge  of  the  Judge 

in  the  court  below  was  correct.    The  judgment  is 

Affirmed. 
All  the  Justices  concur. 


Campbell  v.  Wambole  et  al. 

pbaoticb:  dxmtjbb&b:  good  cause  of  action  as  to  onb  of  several  defen- 
dants. Where  the  complaint,  in  an  action  to  reform  and  foreclose  a  mort- 
gage against  several  defendants,  states  a  good  cause  of  action  against  any 
one  of  such  defendants,  a  general  demurrer  by  all  the  defendants  should  be 
overruled. 

Appeal  from  the  District  Court  of  Yankton  County. 
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Demurrer  to  complaint.  The  substance  of  the  pleadings  is 
stated  in  the  opinion. 

Tripp  and  Boyles,  for  appellant.     Points  and  authorities  cited: 

This  is  a  general  demurrer  by  all  the  defendants,  and  if  the  com- 
plaint states  a  cause  of  action  against  one  of  the  defendants  the 
general  demurrer  must  be  overruled:  Dtmn  v.  Gibson,  4  N.W. 
Rep.,  244,  S.  C,  9  Neb.,  513;  Mis.  Valley  Land  Co.  v.  Bush- 
nell,  8  N.  W.  Rep.,  389;  Willard  et  al  v.  Rem  et  al,  26  Wis., 
544;  Webster,  Admr.,  v.  Tibbets,  19  Wis.,  438;  Brownson  v. 
Gifford,  8  How.  Pr.,  389;  Phillips  et  al  v.  Hagadon  et  ux,  12 
How.  Pr.,  17;  Eldredge  v.  Bell,  12  How.  Pr.,  547;  People  v. 
Mayor  New  York,  17  How.  Pr.,  56;  17  Ind.,  291-3. 

Plaintiff  declares  upon  the  promissory  note  of  Wambole,  and 
asks  a  personal  judgment  against  him.  It  is  too  late  in  the  his- 
tory of  Code  practice  to  say  this  is  a  suit  in  equity,  and  equitable 
relief  being  desired,  the  cause  must  be  dismissed  and  the  party 
sent  to  the  ljtw  side  of  the  court. 

Again,  Charles  Wambole  is  a  party  to  the  mortgage.  The  mort- 
gage nor  complaint  do  not  state  what  his  interest  is  in  the  mort- 
gaged premises,  but  whatever  it  is  we  have  a  right  to  foreclose  it 
at  least — not  only  what  his  interest  was  at  the  execution  of  the 
mortgage,  but  any  after  acquired  interest  in  the  mortgaged  prem- 
ises:    Civil  Code,  Sec.  1727. 

It  is  stated  in  the  complaint  that  the  heirs  have  succeeded  to 
the  interest  of  Elizabeth  Wambole  in  the  mortgaged  premises. 
Charles  Wambole  as  husband,  under  our  law,  would  take  a  one- 
thinl  interest  as  heir  of  the  wife.  Whatever  her  interest  may 
have  been,  that  interest  inures  to  the  benefit  of  this  plaintiff  in 
like  manner  as  if  acquired  before  execution  of  the  mortgage: 
Pony  v.  Kelly,  52  Cal.,  335. 

Under  our  statute  both  real  and  personal  property  pass  direc 
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to  the  heir,  subject  to  being  subsequently  applied  to  payment  of 
debts:  Sec.  777,  Civil  Code;  Sees.,  122,  123,  163,  272,  P*obate 
Code. 

In  California  the  real  and  personal  property  pass  in  the  first  in- 
stance to  the  administrator  as  trustee  for  payment  of  debts,  and  to 
the  heir  en  distribution  of  the  estate:  Cal.  Civil  Code,  Sec.  1384, 
and  note.  But  this  gives  the  administrator  a  possessory  interest, 
and  a  right  under  order  of  Probate  Court,  to  sell  property  for  pay- 
ment of  debts,  and  no  further  interest  or  powers:  Brenham  v. 
Story,  39  Cal.,  179.  If  no  debts  there  need  be  no  administration: 
Parry  v.  Kelley,  52  Cal.,  334. 

N.  J.  Cramer,  for  respondent.     Points  and  authorities  cited: 

All  the  defendants,  including  Charles  "Wambole,  succeeded  to 
the  lands  sought  to  be  reached  in  this  action,  as  heirs  of  Elizabeth 
Wambole,  deceased.  But  the  administrator  of  the  estate  is  enti- 
tled to  possession  of  such  lands  during  administration,  and  the 
interest  of  such  heirs  requires  the  joinder  of  the  administrator  as 
a  party  to  this  action.  Will  the  court  reform  a  mortgage  when  a 
party  entitled  to  possession  of  the  premises  is  not  before  the  court? 
Civil  Code,  Sec.  777;  Prob.  Code,  Sees.  122,  123,  162,  210,  211; 
ffillman  v.  Hillman,  14  How.,  460;  N~ewbaadd  v.  Warren,  14- 
Abb.,  80;  Wallace  v.  Eaton,  5  How.,  90;  Perkins  v.  Chwroh,  81 
Barb.,  84;  Harwood  v.  Marye,  8  Cal.,  580;  Bellock  v.  Rogers, 
9  Cal.,  123;  2  Barb.  Ch.  Pr.,  176;  2  Wait's  Prac,  449;  2  Jones 
on  Mort,  1414. 


Edoerton,  C.  J. — This  was  an  action  brought  in  the  Seeond 
Judicial  District  Court  for  the  county  of  Yankton  to  reform  and 
foreclose  a  mortgage  on  certain  real  estate,  which  mortgage  was 
made  and  executed  by  Elizabeth  Wambole,  together  with  the  de- 
fendant, Charles  Wambole,  her  husband*  to  the  plaintiff,  to  secure 
Vol.  m— 24 
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the  payment  of  a  promissory  note  m&de  by  the  mortgagors,  of  that 
date,  to  the  plaintiff.  The  complaint  further  alleges  inter  aUa> 
that  there  was  a  mistake  in  the  description  in  the  mortgage;  and 
that  "  on  the  21st  day  of  December,  1879,  the  said  Elizabeth 
"  Wambole  died  intestate;  that  the  defendants  are  sole  heirs  of 
"  said  deceased,  and  have  succeeded  to  the  estate  and  interest  of 
"  said  Elizabeth  Wambole  in  said  mortgaged  premises,  and  are 
"  now  the  owners  and  holders  thereof,  and  that  no  other  person 
"  has,  or  claims  to  have,  any  title  or  interest  in  or  to  the  same,  to 
"  the  knowledge  of  this  plaintiff;  that  said  defendants,  Josephine 
"  Wambole,  Elizabeth  Wambole  and  James  Arthur  Wambole,  are 
"  minors;  that  on  the  3d  day  of  May,  1880,  the  defendant,  Charles 
"  Wambole,  was  duly  appointed  guardian  of  the  persons  and  estates 
"  of  said  minor  heirs  of  said  Elizabeth  Wambole,  deceased." 

And  the  plaintiff  further  states,  "  That  the  said  Elizabeth  Wam- 
"  bole,  deceased,  did  not  in  her  life  time,  nor  has  the  defendant, 
"  Cliarles  Wambole,  or  the  heirs  of  said  deceased,  or  any  or  either 
"  of  them,  complied  with  the  conditions  of  said  mortgage,  or  note, 
"  by  paying  the  said  sum  of  twenty- two  hundred  dollars,  with 
"  interest,  as  therein  specified,  which  became  due  and  payable  on 
"  the  25th  day  of  August,  1879;  but  that  the  whole  remains  due 
•"  and  unpaid." 

il  The  plaintiff  therefore  demands  judgment: 
"  1st. — That  said  mortgage  may  be  reformed  a»d  the  description 
"  amended  as  aforesaid. 

"  2nd. — For  the  amount  of  principal  and  interest  whieh  may  be 
"  found  due  to  the  plaintiff  on  said  note  and  mortgage  at  the  date 
"  of  such  judgment,  and  costs  and  expenses  of  this  action," 

"  And  the  defendants  and  all  persons  claiming  under  them,  subse- 
"  quent  to  the  commencement  of  this  action,  may  be  barred  and 
"  foreclosed  of  all  right,  claim  and  equity  of  redemption  in  the  said 
"  mortgaged  premises  and  every  part  thereof;  that  the  said  premises 
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"  may  be  decreed  to  be  sold  according  to  law;  that  out  of  the  mon- 
"  eys  arising  from  the  Bale  the  plain  tiff  may  be  paid  the  amount 
"  adjudged  to  be  due  him  on  said  note  and  mortgage,  with  interest 
"  to  the  time  of  such  payment,  and  costs  and  expenses  of  sale,  so  far 
tf  as  the  amount  of  such  moneys,  properly  applicable  thereto,  will 
"  pay  the  same;  and  that  the  defendant,  Charles  "Wambole,  may  be 
*•  adjudged  to  pay  any  deficiency  which  may  remain  after  applying 
"  all  of  said  moneys  so  applicable  thereto;  and  that  the  plaintiff 
"  may  have  such  other  and  further  relief  in  the  premises  as  shall 
"  be  just  and  equitable." 

To  this  complaint  the  defendants  demurred.  The  demurrer  was 
brought  on  for  a  hearing,  and  the  Court — 

"  Ordered,  That  said  demurrer  be  sustained,  and  that  said  de- 
w  fendants  have  judgment  thereon  with  costs;"  and  judgment  was 
thereupon  entered  in  favor  of  defendants  and  against  the  plaintiff. 

It  is  admitted  that  the  demurrer  should  have  been  overruled  in 
this  case,  provided  the  complaint  states  a  cause  of  action  against 
any  one  of  the  defendants. 

The  complaint  alleges  that  the  defendant,  Charles  "Wambole, 
was  one  of  the  makers  of  the  mortgage,  and  also  one  of  the  ma- 
kers of  the  promissory  note  which  the  mortgage  was  given  to 
secure.  * 

By  the  Civil  Code  of  the  territory,  whatever  interest  or  estate 
in  the  property  described  in  the  mortgage,  or  any  portion  of  the 
same,  the  defendant,  Charles  "Wambole,  had  in  his  own  right  at 
the  time  this  suit  was  brought,  whether  acquired  before  or  after 
the  mortgage  was  given,  was  subject  to  this  mortgage,  and  could 
be  foreclosed.  Sufficient  appears  by  the  complaint,  if  true,  to  show 
that  this  defendant  had  such  an  interest  or  estate  in  the  lands 
mortgaged  at  the  time  this  suit  was  commenced. 

And  again,  the  complaint  further  shows  the  defendant,  Charles 
Wambole,  was  one  of  the  makers  of  the  note,  and  consequently 
was  liable  thereon. 
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The  defendant,  Charles  "Wambole,  at  least,  is  not  in  a  situation 
to  demur  to  this  complaint.  It  is  therefore  unnecessary  to  review 
or  pass  upon  the  other  questions  presented  on  this  appeal. 

The  judgment  of  the  District  Court  is  reversed  and  the  case 
remanded. 

All  the  Justices  concurring. 


OCTOBER  TERM,  1882. 


present: 


Hon.  Alonzo  J.  Edgerton,  Chief  Justice, 
Hon.  Jefferson  P.  Kidder,  ) 
Hon.  Gideon  O.  Moody,        >  Associate  Justices. 
Hon.  Saneord  A.  Hudson,    j 


Caledonia  Gold  Mining  Co.  v.  Noonan  et  ai* 

• 

1.  pleading:  amendment:  manner  of.    An  amended  pleading  takes  the  place 

of  the  pleading  amended,  and  the  original  drops  out  of  and  ceases  to  be  a 
part  of  the  reoord.  The  mode  of  amending  pleadings  recognized  #by  our 
practice,  is  by  rewriting  the  pleading,  leaving  out  snoh  allegations,  and  in- 
serting such  other  allegations  as  may  be  desired;  so  that  all  the  parts  of  the 
pleading  shall  be  in  one  instrument,  complete  in  itself. 

2.  same:  ibbboulabitt  in  mode  of.  A  mere  irregularity  in  the  mode  of 
amending  a  pleading,  which  does  not  affect  the  substantial  rights  of  the 
parties  in  the  case,  and  to  which  the  attention  of  the  District  Court  was  not 
called,  cannot  betaken  advantage  of  for  the  first  time  upon  appeal 

3.  evidence:  general  exception  to:  when  unavailing.  Where  an  objection 
to  evidence  could  have  been  obviated  upon  the  trial,  if  specifically  pointed 
out,  an  exception  which  does  not  specifically  point  out  such  objection  will 
be  unavailing  upon  appeal 


Digitized  by 


Google 


OCTOBER  TERM,  1882.  190 

Caledonia  Gold  Mining  Co.  v.  Noonan  et  al. 

4*  bame:  secondary  evidence.  The  rule  requires  an  objection  to  secondary 
evidenoe  to  be  made  specifically  upon  the  ground  that  it  is  not  the  beet 
evidence;  and  the  objection  to  the  introduction  of  a  written  instrument  in 
evidence,  because  its  execution  has  not  been  proven,  must  be  made  upon 
that  specific  ground,  to  be  of  avail  in  a  bill  of  exceptions. 

6.  same:  when  sufficient.  If  the  objection  goes  to  the  merits,  and  oannot 
be  obviated,  then  a  general  objection  may  suffice;  because  in  such  case  the 
evidence  cannot  be  made  available  to  the  party  by  any  subsequent  acts. 

6.  same:  beading  depositions:  objections  to.  General  objections  and  ex- 
ceptions were  taken  to  the  reading  in  evidence  of  depositions.  The  specific 
objections — first,  that  it  does  not  appear  in  the  evidenoe  that  the  witness 
was  proven  to  have  been  out  of  the  county;  second,  it  does  not  appear  that 
a  notice  of  the  taking  was  appended  to  the  deposition,  are  taken  for  the  first 
time  in  this  court:  Held,  That  this  court  will  not  consider  such  general 
exceptions. 

7.  same:  presumption  of  regularity  in.    In  the  absence  of  it  appearing 

affirmatively  that  no  such  proof  was  made,  and  that  the  reading  of  the  depo- 
sition was  objected  to  on  that  specific  ground,  this  court  will  presume  suffi- 
cient grounds  were  laid,  and  sufficient  proof  was  made  to  authorize  the 
reading  of  the  depositions. 

8.  oobpobation:  sufficient  to  show  de-facto  existence  of.  Evidence  of 
the  acts  of  the  plaintiff  as  a  corporation  in  good  faith,  and  the  expenditure 
of  many  thousands  of  dollars  in  the  conduct  of  its  business  in  this  territory, 
together  with  other  facts:  Held,  sufficient  to  establish  its  defacto  existence, 
no  proofs  being  offered  to  the  contrary. 

9.  Indian  counts y:  mining  claims:  no  bights  acquired.  No  rights  could 
be  acquired  to  any  lands  in  the  Black  Hills  prior  to  the  28th  of  February, 
1877,  by  reason  of  the  existence,  until  that  time,  of  the  Sioux  Indian  reser- 
vation, covering  that  part  of  the  territory;  following  the  decisions  of  this 
court  in  Uhlig  v.  Garrison,  2  Dak.,  71;  French  v.  Lancaster,  id.,  276. 

10.  bamb:  party  in  possession  on  February  28,  1877:  might  adopt  prior  acts  of 
iaxjation  :  and  date  RIGHTS  from  that  day.  A  party  in  possession  of  a  min- 
ing claim  on  the  28th  day  of  February,  1877,  with  the  requisite  discovery, 
with  the  surface  boundaries  sufficiently  marked,  with  the  notice  of  location 
ported,  and  with  a  disclosed  vein  of  ore,  could,  by  manifesting  his  adoption 
of  these  facts,  and  subsequently  causing  a  proper  record  to  be  made  and 
performing  the  amount  of  labor,  or  making  the  improvements  necessary  to 
hold  the  claim,  date  his  rights  from  that  day;  and  such  location  and  subse- 
<f08nf;  labor  and  improvements  would  give  him  the  right  to  possession  from 
that  date. 
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,11.      EVIDENCE  OV  PRIOR  ACTS  OF  LOCATION:   IMMATERIAL  FINDINGS:   ERROR   WITHOUT 

prejudice.  The  cause  being  tried  by  the  court,  and  evidence  having  been 
received  and  findings  of  fact  made  of  matters  occurring  prior  to  February 
28, 1877;  the  findings  distinctly  and  clearly  discriminating  between  acts 
done  before,  and  those  done  after  said  date;  the  evidence  fully  supporting 
the  findings,  and  the  findings  fully  authorizing  the  judgment  in  plaintiffs 
favor:  Held,  That  the  defendants  could  in  no  wise  be  prejudiced  by  such 
immaterial  evidence  and  findings. 

12.  same.  Immaterial  findings  which  are  not  the  basis  of  the  judgment,  other 
sufficient  findings  appearing  in  the  record,  will  not  vitiate  the  judgment  or 
cause  its  reversal;  following  the  decision  in  Golden  Terra  Mining  Co.  v. 
Smith,  2  Dak.,  377,  and  distinguishing  the  case  of  French  v.  Lancaster,  2 
Dak.,  276,  the  latter  case  having  been  tried  by  a  jury.. 

IS.  practice:  cannot  trt  case  anew.  Under  the  practice  act  of  this  territory 
now  in  force,  this  court  in  this  case  is  empowered  to  correct  the  errors  occur- 
ring in  the  District  Court,  but  cannot  try  the  oase  anew  upon  the  evidence. 

14»  sufficiency  of  evidbncb.  It  is  the  province  of  the  District  Court  to  weigh 
the  evidence  and  determine  its  preponderance  between  the  parties.  If  there 
is  a  substantial  conflict  in  the  evidence,  and  the  material  findings  are  sup- 
ported by  sufficient  and  substantial  evidence,  this  court  cannot  say  the  Dis- 
trict Court  erred  in  its  findings;  and  exceptions  to  the  decision  for  insuflU 
cieno>  of  the  evidence  to  sustain  it,  are  not  well  founded. 

Appeal  from  the  District  Court  of  Lawrence  County. 

The  facts  appear  in  the  opinion. 

McLaughlin  <&  Steel,  for  defendants  and  appellants.  No  brief 
on  file. 

W.  H.  Claggett  and  T.  L.  Skinner,  for  plaintiff  and  respondent. 
Points  and  authorities  in  brief: 

It  is  material  to  show  plaintiff's  articles  of  incorporation,  and 
that  they  were  accepted  and  acted  upon:  1  Greenleaf,  p.  388, 
Sec.  28.  The  incorporation  of  a  foreign  corporation  may  be  proved 
by  a  certified  copy  of  its  articles  of  incorporation  on  file  with  the 
Secretary  of  this  territory:     Civil  Code,  Sees.  391,  567;  Greenleaf 
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Ev.,  Sec.  487,  498;  Whart.  Ev.,  119-20;  Civil  Code,  (Cal.)  Sec* 
296;  Rev.  Stats.,  (U.  S.)  Sec. 906. 

Admitting  immaterial  evidence  on  trial  will  not  reverse  unless 
it  appears  that  the  Court  acted  upon  such  evidence  and  was  influ- 
enced by  it:  Golden  Terra  Mining  Co.  v.  Smith,  2  Dak.,  374; 
French  v.  Lancaster,  2  Dak.,  346;  Caulfieldv.  Bogle,  2  Dak., 
464;  Forest  v.  Forest,  25  X.  Y.,  501;  Speers  v.  Fortner,  6  Iowa, 
556;  Green  v.  Allen,  32  Ala.,  215;  Zugler  v.  Wells— Fargo,  28 
Cal.,  264;  S.  B.  L.  A.  v.  Christy,  41  Cal.,  501;  Baldwin  * 
Bonhtimer,  48  Cal.,  433;  12  Wend.,  41. 

The  Court  did  not  err  in  admitting  in  evidence  the  rules  and 
regulations  of  quartz  miners  of  Whitewood  Quartz  Mining  Dis- 
trict: Rev.  Stats.,  (U.  S.)  Sec.  2324;  Strange  v.  Byan,  46  Cal., 
33;  Golden  Fleece  Co.  v.  Cable  Co.,  12  Not.,  312;  S.  C.  G.  <& 
M.  Co.  v.  E.  M.  Co.,  15  Not.,  383;  N.N.  M.  Co.  v.  0.  M.  Co.,  6 
Sawyer,  299 ;  Mallett  v.  Uncle  Sam  M.  Co.,  1  Not.,  188 ;  Gleasonv. 
White,  13  Not.,  443;  Harvey  v.  Byan,  42  Cal.,  626. 

When  matters  of  evidence  or  record  have  been  destroyed  correct 
copies  may  be  substituted  and  used  in  their  place:  Code  Civil 
Proa,  Sec.  525;  Golden  Terra  Min.  Co.  v.  Smith,  2  Dak.,  374; 
1  Greenleaf  Ev.,  508,  509,  558.  General  exceptions  will  not  be 
considered:  Caulfield  v.  Bogle,  2  Dak.,  464;  French  v.  Lan- 
caster, 2  Dak.,  276;  Brown  v.  Tolls,  7  Cal.,  398;  Butterfield  v. 
C.  P.  B.  B.  Co.,  37  Cal.,  383;  Brumagimv.  Bradshaw,  39  Cal., 
33;  36  Cal.,  120;  35  Cal.,  32;  45  Cal.,  275;  38  Cal.,  287;  54 
Cal.,  589;  7  Not.,  153. 

This  court  will  not  disturb  the  findings  nor  decision  of  the  court 
below  when  the  evidence  was  conflicting:  Hawkms  v.  Abbott,  40 
Cal.,  639;  Lick  v.  Madden,  36  Cal.,  208;  39  Cal.,  407;  44  Cal., 
139;  12  Cal.,  27;  50  Cal,  222:  40  Wis.,  52;  39  Wis.,  247;  44 
Wis.,  620;  20  Iowa,  276;  2  Utah,  281;  id.,  337;  24  Minn.,  169; 
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20  Minn.,  9-13;  37  Wis.,  327;  50  Iowa,   180;  19  Minn.,  531; 
12  Minn.,  298-303;  2  Utah,  344;  6  Minn.,  98. 


Moody,  J. — This  action  was  brought  to  determine  conflicting 
claims  to  mining  ground  situated  in  Whitewood  Quartz  Minkig 
District,  Lawrence  county.     The  plaintiff  claims  by  virtue  of  the 
Caledonia  location,  and  the  defendants  by  a  location  called  the 
Bobtail.     The  defendant,  Noonan,  claiming  to  be  the  owner  of 
the  Bobtail,  applied  for  a  patent,  and  pending  that  application 
after  making  the  requisite  protest  to  stay  the  issuance  of  patent, 
the  plaintiff  brings  this  action.     The  trial  was  to  the  Court  with 
out  a  jury;  judgment  was  rendered  for  the  plaintiff,  and  the  de 
fendants  appeal. 

Ninety-eight  assignments  of  error  appear  in  defendants'  brief, 
being  the  same  as  those  stated  in  the  motion  for  a  new  trial;  al 
of  which,  that  it  is  important  should  be  now  noticed,  can  be  ctass 
ified  and  disposed  of  in  four  general  propositions.     The  Jlret  re 
lates  to  the  manner  of  making  an  amendment  to  the  complaint, 
and  making  the  defendant,  Mahan,  a  party  thereto  during  the  trial 
The  second,  to  the  admission  of  certain  secondary  evidence  and 
depositions.     The  third,  to  the  admission  of  evidence  of  acts  of 
location  performed,  and  declarations  made  regarding  the  disputed 
claims,  prior  to  the  28th  day  of  February,  1877,  and  while  they 
were  still  covered  by  the  Great  Sioux  Indian  reservation;  and 
fourth,  to  the  alleged  insufficiency  of  the  evidence  to  sustain  the 
findings  and  decision  of  the  District  Court. 

Notwithstanding  the  defendant,  Noonan,  when  he  applied  for 
the  patent,  claimed  to  be  the  sole  owner  of  the  Bobtail,  and  to 
take  the  title  to  himself,  and  that  the  action  wa6  brought  upon 
that  theory,  it  became  apparent  during  the  progress  of  the  ttfal, 
that  his  grantor,  Thomas  F.  Mahan,  who  claimed  still  to  hrive  an 
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interest  in  the  claim,  was  a  proper,  if  not  a  necessary  party,  to  a 
complete  determination  and  settlement  of  the  question  involved 
in  the  controversy.  And  thereupon  by  consent  of  all  the  parties, 
the  Court  made  an  order  making  Mahan  a  party  defendant,  and 
the  following  minute  was  entered  in  the  journal,  after  the  title: 

"  Now,  on  this  15th  day  of  July,  A.  D.  1880,  the  trial  of  this 
-'  cause  resumed.  By  consent  of  all  parties  Thomas  F.  Mahan  is 
"  made  a  party  defendant  in  this  action.  Counsel  for  defendant 
"  appear  and  answer  instanter  for  him  any  amendments  to  plead- 
"  ings  required  during  the  pendency  of  this  action  or  at  its  con- 
"  elusion." 

The  authority  to  cause  such  an  amendment  to  be  made  cannot 
be  doubted.  Section  142,  Code  of  Civil  Procedure,  among  other 
things,  provides:  "The  court  may  before  or  after  judgment,  in 
"  furtherance  of  justice  and  on  such  terms  as  may  be  proper, ' 
"  amend  any  pleading,  process  or  proceeding,  by  adding  or  strik- 
"  ing  out  the  name  of  any  party,"  etc. 

Mahan  was  in  court  as  a  witness,  and  was  assisting  in  the  con- 
duct of  the  defense,  and,  upon  such  consent  order  being  made,  the 
attorneys  for  the  other  defendant  of  record  at  once  appeared  for 
him;  the  understanding  being  had  that  thereafter,  and  before 
judgment,  the  pleadings  should  be  arranged  accordingly.  There- 
upon the  trial  proceeded  with  the  two  parties  defendants,  they  join- 
ing in  all  subsequent  proceedings,  including  the  motion  to  correct 
the  findings,  motion  for  a  new  trial,  objections,  exceptions,  etc.,  and 
they  join  in  this  appeal.  Before  judgment,  and  when  the  plain- 
tiff's counsel  came  to  perfect  the  record  as  to  Mahan,  instead  of 
re-writing  the  complaint  and  inserting  the  name  of  Mahan  where 
it  would  properly  come,  as  is  the  regular  and  much  the  better 
practice,  they  made  and  served  upon  defendants'  counsel,  and  filed 
with  the  judgment  roll,  an  amendment  to  the  complaint  in  these 

words,  after  the  title:     "Now  comes  the  above  named  plaintiff 
Vol.  iu—25 
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"  and  in  pursuance  and  by  authority  of  the  court  hereinbefore 
"  made  on  the  15th  day  of  July,  1880,  making  the  said  Thomas 
"  F.  Mahan  a  defendant  in  this  action,  amends  its  amended  and 
"  substituted  complaint,  which  was  herein  filed  November  6, 1879, 
"  by  inserting  therein  the  name  of  the  said  Thomas  F.  Mahan  as 
"  a  defendant,  and  by  inserting  in  and  adding  to  said  complaint, 
"  immediately  after  the  subdivision  thereof  numbered  "  9,"  and 
"  before  the  prayer  thereof,  the  following  allegation,  to-wit:  '  10. 
"  And  plaintiff  further  avers  that  the  defendant,  Thomas  F. 
"  Mahan,  has,  or  claims  to  have,  some  right,  title  or  interest  ad- 
"  verse  to  plaintiff,  in  or  to  that  portion  of  the  said  Caledonia  lode 
"  claim,  above  described  by  survey;  that  said  claim  of  said  defen- 
"  dant,  Mahan,  is  without  foundation  or  right  as  against  the  plain- 
"  tiff,  but  said  Mahan  persists  in  the  same,  and  makes  said  claim, 
"  as  plaintiff  is  informed  and  believes,  under  the  said  alleged  and 
"  pretended  location  of  the  said  alleged  Bobtail  lode  claim  above 
"  described,  as  co-owner  with,  or  claiming  under,  the  same  right 
"  as  defendant,  Noonan,  as  above  mentioned;  and  that  said  claim 
"  of  said  Mahan  casts  a  cloud  upon  plaintiff's  title  to  said  portion 
"  of  said  Caledonia  lode  above  described,  and  plaintiff  therefore 
"  makes  said  Mahan  a  defendant  in  this  action,  and  asks  the  same 
"  judgment,  decree  and  relief  against  him  as  is  hereinafter  prayed 
"  against  said  defendant,  Noonan.' " 

"  Claoett  &  Dixon, 
"  Attorneys  for  Plaintiff." 

No  objection  was  made  in  the  District  Court  to  this  mode  of 
amending  a  pleading,  nor  was  the  attention  of  that  court,  in  any 
way,  called  to  it. 

Upon  this  appeal  the  objection  for  the  first  time  is  made.  It  is 
alleged  to  be  an  irregularity,  and  also  that  this  amendment  to  the 
complaint  is  an  amended  complaint,  and  takes  the  place  of  the 
original — the  argument  being,  that  as  it  is  (as  assumed)  an  amended 
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complaint,  and  as  it  does  not  in  and  of  itself  state  a  cause  of  action 
the  judgment  cannot  be  sustained. 

It  is  quite  true  that  an  amended  pleading  takes  the  place  of  the 
pleading  amended,  and  that  the  original  drops  out  of,  and  ceases 
to  be  a  part  of  the  record;  and  it  is  also  true  that  the  mode  of 
making  amendments  of  pleadings  recognized  by  our  practice,  is  by 
re-writing  the  pleading,  leaving  out  such  allegations  and  inserting 
such  other  allegations  as  may  be  desired,  so  that  air  the  parts  of 
the  pleading  shall  be  in  one  instrument  or  paper,  and  be  complete 
in  itself. 

But  this  subsequent  writing  does  not  purport  to  be  an  amended 
complaint,  only  an  amendment  to  the  complaint.  At  the  worst  it 
is  but  an  irregularity  which  cannot  be  taken  advantage  of  for  the 
first  time  upon  appeal. 

No  doubt  if  the  attention  of  the  District  Court  had  been  called 
to  it,  the  regular  and  proper  practice  would  have  been  enforced, 
and  the  plaintiff  compelled  to  re-write  the  complaint,  inserting 
the  name  of  Thomas  F.  Mahan  in  its  proper  place.  Even  in  this 
court,  if  it  was  necessary,  it  would  be  within  the  power  of  the 
court  to  cause  so  technical  an  objection  to  be  obviated  by  having 
both  writings  incorporated  together,  as  it  would  involve  nothing 
greater  than  the  performance  of  some  clerical  labor  by  the  plain- 
tiffs counsel  or  other  person,  and  would  not  in  any  way  affect  or 
change  the  rights  of  the  parties.  But  it  is  not  necessary.  The 
complaint,  the  order,  the  minute  extended  upon  the  journal,  the 
amendment,  and  the  subsequent  proceedings  make  the  record  com- 
plete, as  to  Mahan,  as  well  as  Noonan,  and  they  cannot  be  heard 
now  to  complain  of  the  form  of  proceedings  which  do  not  affect 
their  substantial  rights. 

We  are  constrained  to  this  view  by  the  express  oommand  of  the 
statute.     Section  145,  Code  of  Civil  Procedure,  is  as  follows: 

"  The  court  shall  in  every  stage  of  the  action,  disregard  any 
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"  error  or  defect  in  the  pleadings  or  proceedings  which  shall  not 
"  affect  the  substantial  rights  of  the  adverse  party;  and  no  judg- 
"  ment  shall  be  reversed  or  affected  by  reason  of  such  error  or  de- 
"  feet." 

But  it  is  said  Mahan  has  not  answered  the  complaint,  and  upon 
the  argument  it  seemed  to  be  cherished  as  a  merit  that  his  counsel 
had  advised  him  not  to  answer.  It  is  only  his  fault  if  he  has  not, 
and  he  may  now  be  liable  to  the  consequences  of  a  default,  but 
with  the  agreement  on  the  trial  the  plaintiff  seems  to  have  com- 
plied, as  the  action  has  been  tried  and  determined,  and  all  pro- 
ceedings taken,  as  though  he  had  answered  in  full.  Certainly  the 
adverse  party  is  in  no  way  subject  to  censure  for  his  not  answer- 
ing. He  had  the  fullest  opportunity  to  do  so,  and  had  stipulated 
to  answer  at  once.  More  than  likely  the  answer  of  his  co-owner 
and  co-defendant  was  deemed  sufficient,  as  it  not  only  puts  in  issue 
the  plaintiff's  title,  but  sets  up  the  title  in  both  Noonan  and  Ma- 
han— all  that  Mahan  could  possibly  plead  for  himself  under  the 
proofs.  In  any  event  it  is  not  in  courts  of  justice  regarded  as 
meritorious  for  a  party  to  seek  advantage  by  reason  of  his  own 
laches.  We  might  have  dismissed  this  point  with  much  less  con- 
sideration, as  no  mention  is  made  of  it  either  in  the  motion  for  a 
new  trial  or  anywhere  in  the  bill  of  exceptions. 

Upon  the  trial  the  plaintiff,  to  prove  its  corporate  existence, 
offered  in  evidence  in  addition  to  the  proofs  of  user,  a  copy  of  its 
articles  of  incorporation,  certified  by  the  county  clerk  of  the  city 
and  county  of  San  Francisco — the  place  of  its  principal  business — 
under  his  seal  of  office,  to  which  was  appended  a  certificate  of  the 
Secretary  of  State  of  the  State  of  California,  under  the  great  seal 
of  the  state;  both  certificates  reciting  that  it  is  a  copy  of  the 
original  now  on  file  in  their  respective  offices;  and  also  a  similar 
copy  certified  to  by  the  Secretary  of  the  Territory  as  a  copy  of  the 
articles  on  file  in  his  office,  with  the  great  seal  of  the  territory 
attached.     In  connection  with  these,  the  laws  of  the  State  of  Cali- 
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fornia,  relating  to  the  organization  of  incorporations,  were  pro- 
duced and  offered  in  evidence  without  objection,  by  which  laws  it 
appears  that  such  articles  are  required  to  be  filed — one  in  the  clerk's 
office  of  the  county  in  which  the  principal  place  of  business  is 
situated,  and  a  copy  thereof  with  the  Secretary  of  State.  *  Both  of 
these  for  the  purposes  of  incorporation  may  be  considered  as  orig- 
inals. To  the  introduction  of  these  certified  copies  a  general  objec- 
tion was  interposed,  that  they  were  incompetent,  irrelevant  and 
immaterial.  Upon  this  appeal  it  is  for  the  first  time  objected  that 
they  are  not  properly  certified  and  authenticated,  as  required  by 
the  act  of  Congress,  and  that  the  certificates  are  signed  by  the 
officers  named,  by  deputy. 

Without  stopping  now  to  determine  whether  these  objections 
would  have  been  good  if  made  in  the  court  below,  but  conceding 
they  would  have  been  well  taken,  the  question  arises  whether  such 
objection  taken  for  the  first  time  upon  appeal  can  be  made  avail- 
able. 

No  rule  of  practice  is  better  settled  than  that  where  an  objection 
to  evidence  could  have  been  obviated  upon  the  trial,  if  specifically 
pointed  out,  an  exception*which  does  not  specifically  point  out 
such  objection  will  be  unavailing  upon  appeal.  Say6  Mr.  Waite, 
in  his  work  on  practice,  a  text  which  16  supported  by  all  the  cases 
to  which  our  attention  has  been  called,  and  denied  by  none: 

"  Where  a  specific  objection  might  have  availed,  a  general  objec 
"  tion  will  not  be  sufficient  to  raise  the  point  on  appeal,  especially 
"  if  the  difficulty  might  have  been  obviated  if  such  specific  objec- 
u  tion  had  been  made." 

"  Where  an  exception  to  evidence  is  so  general  in  its  character 
"  as  not  to  indicate  the  particular  ground  on  which  it  was  made, 
"  the  exception  will  be  unavailing,  unless  the  character  of  the 
"  objection  was  such  that  it  could  not  have  been  obviated  on  the 
"  trial  had  it  been  specifically  pointed  out." 
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"  It  is  well  established  that  the  courts  do  not  favor  any  unfair 
"  or  secret  mode  of  raising  an  objection,  and  therefore  any  objec- 
"  tion  whiqfi  might  have  been  fairly  answered  if  seasonably  made, 
"  will  be  disregarded  on  appeal,  unless  specifically  taken  below:" 
Waites'  Prac,  Vol.  3,  p.  206,  and  Vol.  4,  p.  230;  Tooleyv.  Bacon, 
70  N.  Y.,  37;  Sevin  v.  Russel,  42  id.,  251 ;  Williams  v.  Sergeant, 
4  id.,  481;  Belk  v.  Meagher,  14  Otto,  288;  Braly  v.  Reese,  51 
Cal.,  447;  Waterville  M.  Co.  v.  B.,  9  IIow.  Pr.,  27;  Knapp  v. 
Schneider,  24  Wis.,  70;  Burton  v.  Driggs,  20  Wall.,  125;  City 
of  Ripon  v.  Bettel,  30  id.,  614;  Columbia,  Del.,  Bridge  Co.  v. 
Geisse,  38  N.  J.  Law,  39;  Merritv.  Seamon,6  N.  Y.,  168;  Coon 
v.  S.  <&  JST.  R.  R.,  5  id.,  492-531. 

If  the  specific  objection  had  been  made  it  would  have  been  easy 
for  the  plaintiff  to  have  supplied  the  certificate  required  by  act  of 
Congress,  or  to  have  made  other  legal  proof.  The  act  of  Congress 
providing  for  this  kind  of  evidence  is  cumulative,  and  not  intended 
to  supersede  the  common  law  rules  of  evidence. 

The  evidence  was  secondary  in  its  character.  It  was  material, 
relevant  and  competent  to  prove  a  compliance  with  the  law  of 
incorporation  of  California,  and  only  objectionable  because  the 
additional  certificate  was  not  appended  or  other  proof  made. 
Nothing  is  better  understood  than  the  rule  which  requires  the 
objection  to  secondary  evidence  to  be  made  specifically  upon  the 
ground  that  it  is  not  the  best  evidence,  or  the  objection  to  the 
introduction  of  a  written  instrument  in  evidence,  upon  the  ground 
that  its  execution  has  not  been  proven,  to  be  made  upon  that  spe- 
cific ground  to  be  of  avail  in  a  bill  of  exceptions.  These  rules  are 
only  fair  and  just  to  the  trial  court  and  to  the  adverse  party. 

If  the  objection  goes  to  the  merits,  and  cannot  be  obviated,  then 
a  general  objection  may  suffice,  because  in  such  case  the  evidence 
cannot  be  made  available  to  the  party  by  any  subsequent  acts.  To 
hold  that  a  party  may  upon  a  trial  interpose  a  general  objection  in 
no  way  pointing  out  the  defect  of  which  he  complains,  and  which 
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could  be  easily  and  speedily  remedied,  and  then  for  the  first  time 
in  the  appellate  court  raise  the  merely  technical  objection  that  the 
paper  offered  was  not  sufficiently  certified,  or  authenticated,  or 
otherwise  proven,  would  be  opening  the  door  to  the  grossest  un- 
fairness, and  would  be  trifling  with  the  administration  of  the  law. 
If  parties  desire  to  avail  themselves  of  such  objections  they  must 
make  them  in  the  trial  court,  with  such  particularity  and  so  specif- 
ically that  this  court  can  see  that  such  trial  court  has  passed  upon 
the  very  question  presented  here.  Not  one  case  has  been  called 
to  our  attention  where  a  contrary  doctrine  is  sustained. 

We  have  treated  this  question  altogether  independent  of  the 
proofs  which  were  given  of  the  acts  of  this  plaintiff  as  a  corpo- 
ration in  good  faith,  and  the  expenditure  of  many  thousand  dollars 
in  the  conduct  of  its  business  in  this  territory,  together  with  other 
facts.  These  facts  were  sufficient  to  establish  its  de  facto  existence, 
no  proof 8  being  offered  to  the  contrary. 

The  same  views  we  have  expressed  with  reference  to  the  articles 
of  incorporation,  will  apply  with  equal  or  more  force  to  the  ques- 
tions made  with' regard  to  the  reading  of  the  depositions  of  Keithly 
and  Chizum.  The  objections  and  exceptions  are  of  the  same 
character  as  those  beforfe  given,  and  now  it  is  urged  that  it  does 
not  appear  in  the  evidence  that  Keithly  was  proven  to  have  been 
out  of  the  county,  nor  does  it  appear  that  appended  to  the  Chizum 
deposition  is  a  notice  of  the  taking. 

In  addition  to  the  difficulties  in  the  way  of  considering  this  ex- 
ception already  suggested,  in  the  absence  of  its  appearing  affirm- 
atively that  no  such  proof  was  made  to  the  trial  court,  and  that 
the  reading  of  the  deposition  was  objected  to  on  that  ipecific 
ground,  this  court  must  presume  sufficient  grounds  were  laid  and 
sufficient  proof  was  made,  to  authorize  the  reading  of  the  deposi- 
tions. • 

We  cannot,  without  extending  this  opinion  to  a  great  and  useless 
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length,  notice  the  several  instances  in  which  similar  technical 
objections  are  now  sought  to  be  made  for  the  first  time  in  this 
court,  to  the  admissibility  of  evidence  against  which  no  objection, 
or  no  specific  objection  was  made,  in  the  District  Court.  Suffice 
it  to  repeat  what  we  have  before  in  substance  said  in  this  case, 
and  held  in  other  cases — parties  must  point  out  to  the  District 
Court  the  precise  question  upon  which  they  seek  a  ruling,  and 
must  be  able  to  put  their  finger  upon  and  show  to  this  court  the 
very  error  of  which  they  complain  in  such  ruling.  It  will  not 
answer  to  put  into  the  bill  a  general  objection,  in  no  wise  calcu- 
lated to  inform  the  trial  court  or  the  adverse  party  what  is  the 
ground  of  the  objection,  and  then  attempt  here  to  spring  a  trap, 
and  thus  unfairly  obtain  a  new  trial  of  the  action. 

Numerous  objections  were  made  to  evidence  introduced  by  the 
plaintiff,  of  acts  relating  to  the  location  of  these  mining  claims, 
and  to  declarations  of  the  defendants  and  their  grantors  prior  to 
the  28th  day  of  February,  1877,  the  date  on  which,  by  the  cession 
of  the  Black  Hills  by  the  Sioux  Indians,  the  lands  in  controversy 
became  open  to  exploration  and  purchase. 

This  court  has  before  held  that  no  rights  could  be  acquired  to 
any  lands  in  the  Black  Hills  prior  to  the  28th  of  February,  1877, 
by  reason  of  the  existence,  until  that  time,  of  the  Sioux  Indian 
reservation  covering  that  part  of  the  territory:  Uhlig  v.  Garri- 
son, [2  Dak.,  71];  French  v.  Lancaster,  [2  Dak.,  276,]  and  there- 
fore if  the  plaintiff's  rights  rested  upon  acts  of  location  done  prior 
to  such  date,  these  objections  would  present  the  question  squarely; 
and,  following  the  former  decisions,  we  would  be  necessarily  com- 
pelled to  hold  the  objections  well  taken. 

The  right  of  possession  to  a  quartz  mining  claim  depends,  after 
a  discovery  of  the  vein  within  the  limits  of  the  claim,  upon  the 
performance  of  certain  acts  of  location,  and  a  continuing  compli- 
ance with  the  law6  of  Congress,  and  with  the  local  laws,  rules  and 
regulations  not  inconsistent  with  such  laws  of  Congress. 
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Such  acts,  performed  while  the  inhibition  of  the  treaty  vith  the 
Indians  remained  in  force,  were  of  no  avail;  but  a  party  in  posses- 
sion on  the  28th  day  of  February,  1877,  with  the  requisite  dis- 
covery, with  the  surface  boundaries  sufficiently  marked,  with  the 
notice  of  location  posted,  and  with  a  disclosed  vein  of  ore,  could 
by  manifesting  his  adoption  of  these  facts,  and  subsequently  caus- 
ing a  proper  record  to  be  made  and  performing  the  amount  oi 
labor,  or  making  the  improvements  necessary  to  hold  the  claim, 
date  his  rights  from  that  day;  and  such  location  and  subsequent 
labor  and  improvements  would  give  him  the  right  to  the  posses- 
sion from  that  day  thereafter. 

This  case  was  tried  before  the  decision  in  French  v.  Lancaster, 
and  before  it  was  known  what  views  this  court  would  entertain  as 
to  the  validity  of  a  mining  location  made  while  the  reservation 
still  covered  these  lands,  and  by  consent  both  parties  to  the  con- 
troversy adduced  evidence  of  acts  and  declarations  occurring  prior 
to  February  28,  1877,  as  well  as  of  facts  existing  on  that  day  and 
occurring  thereafter,  each  reserving  the  right  to  raise  the  question 
of  the  competency  of  such  evidence  by  exceptions  to  be  incorpo- 
rated in  the  bill  if  they  desired.  The  cause  was  tried  to  the  court, 
and  the  findings  distinctly,  clearly  and  fully  discriminate  between 
acts  done  before,  and  those  done  after  said  date,  and  those  facts 
which  on  that  day  existed.  So  that,  by  eliminating  and  striking 
from  the  transcript  all  the  evidence  and  all  the  findings  having 
reference  to  matters  occurring  prior  to  such  date,  the  findings 
abundantly  support  the  judgment  in  plaintiff's  favor,  and  the  evi- 
dence clearly  and  fully  supports  and  authorizes  the  findings.  The 
defendants  are  therefore  in  no  wise  prejudiced  by  such  evidence 
or  6uch  findings  as  are  objected  or  excepted  to,  for  the  reason 
stated. 

In   a  trial  to  the  court,  findings  being  made,  evidence  wholly 

immaterial  which  does  not  enter  into,  and  could  have  no  influence 

upon  the  findings,  which  are  the  basis  of  the  judgment,  and  upon 
Vol.  ih—26 
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which  it  rests,  does  not  prejudice  the  defeated  party,  and  the 
admission  of  such  evidence  is  not  error  for  which  a  judgment  will 
be  reversed. 

Immaterial  findings  which  are  not  the  basis  of  the  judgment, 
other  sufficient  findings  appearing  in  the  record,  will  not  vitiate 
the  judgment  or  cause  its  reversal.  This  question  in  this  case  is 
the  precise  question  which  was  involved  in  Golden  Terra  Mining 
Co.  v.  Smith,  administrator,  etc.,  decided  in  this  court.  In  that 
case  the  court  held  that  findings  of  acts  of  location  of  a  mining 
claim  done  prior  to  the  28th  of  February,  1877,  and  the  admission 
of  evidence  of  such  acts,  did  not  prejudice  the  plaintiff  and  was 
not  a  ground  f pr  reversal ;  the  findings  in  that  case,  as  in  this, 
making  a  clear  distinction  between  facts  occurring  before  and  after 
that  date. 

In  the  case  of  French  v.  Lancaster,  which  is  cited  by  defendants 
as  sustaining  their  view,  the  trial  was  to  a  jury,  and  a  general 
verdict  was  rendered.  Therefore  it  was  impossible  in  that  case  to 
make  the  distinction  made  in  this  and  the  Golden  Terra  case,  as  it 
was  not  possible  to  determine  what  portion  of  the  evidence  entered 
into  and  aided  in  making  up  such  general  verdict.  These  cases 
are  readily  distinguishable. 

Again,  in  the  case  at  bar,  both  parties  in  their  pleadings  claim 
by  reason  of  locations  made  before,  and  relocations  made  after, 
February  28,  and  the  evidence  was  directed  to  such  separate  and 
distinct  issues,  so  there  could  be  no  confusion,  and  no  room  for 
prejudicing  the  defendants'  rights  by  receiving  such  evidence. 

We  follow  the  decision  in  the  case  of  Golden  Terra  Mining 
Co.  v.  Smith  in  this,  and  hold  no  error  prejudicial  to  the  defen- 
dants, resulted  from  the  introduction  of  the  evidence  in  question. 

The  remaining  questions  are  properly  grouped  under  the  allega- 
tion of  the  defendants,  that  the  findings  are  not  supported  by  the 
evidence.     The  rule,  which  this  court  has  several  times  announced 
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as  binding  upon  it,  precludes  us  from  trying  the  cause  anew. 
Under  the  practice  act  of  the  territory  now  in  force,  this  court  in 
this  case  is  empowered  to  correct  the  errors  occurring  in  the  Dis- 
trict Court,  but  cannot  try  the  case  anew.  The  evidence  was  taken 
orally,  and  comes  here  by  bill  of  exceptions.  We  can  only  examine 
it  for  the  purpose  of  considering  the  exceptions,  and  among  them 
the  exceptions  to  the  decision  upon  the  ground  of  the  insufficiency 
of  the  evidence  to  sustain  it.  Therefore  we  are  only  to  look  into 
the  evidence,  upon  these  exceptions  now  being  considered,  to  ascer- 
tain whether  there  is  a  substantial  conflict  in  the  evidence,  and 
whether  the  material  findings  are  supported  by  sufficient  and  sub- 
stantial evidence.  If  the  findings  are  thus  supported  we  cannot 
say  the  District  Court  has,  in  making  them,  erred.  We  cannot 
weigh  the  evidence  and  determine  its  preponderance  between  the 
parties.  That  is  the  province  of  the  District  Court.  There  the 
demeanor  of  the  witnesses,  the  manner  of  testifying,  and  many 
almost  intangible  circumstances  can  be  observed  and  appear,  which 
aid  the  trier  to  determine  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony.  Here  we  have  no  such  oppor- 
tunity. 

This  cause  took  some  four  weeks  to  try.  The  abstract  contains 
nearly  four  hundred  printed  pages  of  testimony  abbreviated. 
Sufficient  of  it  has  been  read  upon  the  argument  in  this  court, 
during  the  five  days  devoted  to  it,  to  make  it  entirely  clear  that 
there  was  great  conflict  of  evidence,  and  that  the  material  findings 
are  all  fully  sustained  by  the  evidence,  and  therefore  the  excep- 
tions to  the  decision  for  insufficiency  of  the  evidence  to  sustain  it, 
are  not  well  founded. 

No  other  questions  of  sufficient  importance  to  require  attention 
in  this  opinion  are  made.     The  judgment  of  the  District  Court  is, 

Affirmed. 
All  of  the  Justices  concurring. 
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1.  quo  warranto:  form  abolished:  jurisdiction  and  power  of  court  not 
changed.  In  actions  to  attain  remedies  formerly  reached  by  the  writ  of 
quo  warranto  and  informations  in  the  nature  of  quo  warranto,  the  old  form 
of  the  proceedings  is  abolished,  but  the  jurisdiction  and  power  of  the  courts 
and  the  right  to  reach  through  them  the  remedies  which  that  writ  or  infor- 
mation once  afforded,  are  not  touched  or  changed  by  the  provisions  of  the 
Code. 

2.  saute:  rules  of  evidence:  presumptions:  law  and  fact.  The  position  of 
the  defendant,  the  rules  of  evidence  and  the  presumptions  of  law  and  fact 
are  the  same  as  in  the  proceeding  by  writ  or  information,  for  which  the 
remedy  by  action  was  substituted. 

3.  pleading:  title  of  action.  The  title  1o  the  complaint  is  in  these  words: 
"  The  Territory  of  Dakota  ex  rel.  Peter  O.  Peterson,  plaintiffs,  v.  James 
"  Hauxhurst,  defendant:"  Held,  the  proper  form  in  whioh  to  entitle  the 
action. 

4.  same:  allegations  of  complaint:  sufficient  to  make  a  party  plaintiff. 
The  allegations  of  the  complaint  being:  "  Peter  O.  Peterson,  ODe  of  the 
44  above  named  plaintiffs  alleges,"  etc.,  etc.,  "  wherefore  plaintiffs  allege  that 
M  plaintiff,  Peter  O.  Peterson,"  etc.:  Held,  that  the  relator,  Peterson,  was 
made  a  party  plaintiff  by  the  allegations  in  the  body  of  the  complaint. 

5.  same:  complaint  must  show  relator  entitled  to  office.  When  the  ac- 
tion is  not  brought  by  the  Distriot  Attorney  in  the  name  of  the  Territory, 
upon  his  own  information,  to  oust  a  person  from  a  public  office  illegally 
held,  but  by  a  relator  claiming  to  be  one  of  the  parties  plaintiff  and  to  hav* 

•  an  interest  in  the  question,  it  must  appear  from  the  facts  alleged  in  the  com- 
plaint that  the  relator  is  entitled  to  the  office  in  controversy. 

6.  complaint:  sufficiency  of:  essential  allegations:  form  given.  The 
complaint  showing  that  plaintiff  received  a  greater  number  of  legal  votes 
than  defendant,  and  was  entitled  to  the  office,  being  obliged  to  institute 
legal  proceedings  to  obtain  possession  thereof,  was  sufficient  without  an 
allegation  of  demand  of  possession  of  the  office  or  an  allegation  of  qualifica- 
tion therefor.    Form  of  complaint  given. 

7.  REGISTER  OF  DEEDS:  DOES  NOT  HOLD  OVER:  DISTINCTION:  DEMAND.  A  reg- 
ister of  deeds  does  not  hold  over  his  term  "  until  his  successor  shall  be 
elected  and  qualified/-'  as  is  the  case  with  some  officials,  and  the  incum- 
bent is  a  usurper  if  he  attempts  to  hold  over;  his  possession  is  unlawful, 
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without  color  of  right,  and  no  previous  demand  of  the  office  is  necessary  to 
maintain  an  action  to  oust  him. 

Appeal  from  the  District  Court  of  Brookings  County* 

Appeal  from  an  order  overruling  demurrer  to  the  complaint. 

Winsor  <&  Swezey,  for  defendant  and  appellant.  Points  and 
authorities  in  brief: 

The  case  is  one  contemplated  in  section  535,  Code  of  Civil  Pro- 
cedure, brought  on  the  information  of  a  person  having  an  interest 
in  the  question,  whose  name  should  be  joined  with  the  Territory 
as  plaintiff.  An  inspection  of  the  complaint  shows  this  was  not 
done.  There  is  no  joining  of  the  Territory  and  the  relator  in  the 
title  of  the  cause  or  in  the  body  of  the  complaint.  There  is  clearly 
a  defect  of  parties  plaintiff:  New  York  Code,  Sec.  434;  The 
People  ex  rel.  Crane,  and  Crane,  plaintiffs,  v.  Ryder,  12  N.  Y., 
433;  People  ex  rel.  v.  Fairchild,  67  N.  Y.,  334;  State  ex  rel.  v. 
Palmer,  24  Wis.,  63;  State  ex  rel.  v.  Douseman,  28  Wis.,  541; 
People  ex  rel.  v.  Pease,  25  How.  Pr.,  495,  affirmed  in  27  N.  Y., 
45;  People  ex  rel.  v.  Hall,  80  N.  Y.,  117. 

Inasmuch  as  the  complaint  is,  at  most,  the  complaint  of  Peterson 
only,  he  has  the  affirmative  and  must  make  out  a  better  title  than 
the  orie  he  assails.  As  against  the  sovereign  the  onus  would  be 
upon  defendant.  Not  so  here.  The  ordinary  rule  applies.  The 
burden  is  on  the  plaintiff:  High  Ex.  Leg.  Rem.,  Sees.  712-13; 
State  v.  Palmer,  24  Wis.,  63;  People  v.  Perley,  80  K  Y.,  624. 
The  distinction  is  in  favor  of  the  sovereign  only.  Authorities 
supra. 

A  private  party  can  have  relief  against  a  public  officer  acting 
under  color  of  office,  only  after  a  demand  and  refusal  to  perform 
the  act  or  restore  the  thing  demanded:  High  Ex.  Leg.  Rem., 
Sees.  13  and  14;  R.  R.  Co.  v.  Supervisors,  37  Cal.,  354;  Price 
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v.  Iiiverside  Co.,  56  Cal.,  431;  Supervisors  v.  Semler,  41  Wis., 
374.  The  question  has  frequently  arisen  in  mandamus  cases:  2 
Dill.,  Mun.  Corp.,  696. 

J.  W.  Carter,  District  Attorney,  and  It.  A.  Murray,  for  plain- 
tiffs and  respondents. 

Code  Civil  Procedure,  Sees.  532,  534,  535  and  536.  We  have 
set  forth  the  name  of  Peter  O.  Peterson,  who  is  alleged  to  be  en- 
titled to  the  office  in  controversy,  in  the  title  of  the  action.  This 
satisfies  the  statute:  Bliss  Code  Pleading,  Sec.  145.  The  words, 
"  ex  rel."  in  the  title,  merely  distinguish  between  the  two  plain- 
tiffs: Holton  v.  Parker y  13  Minn.,  383;  Gould  v.  Glass,  19 
Barb.,  179.  Peterson  is  also  made  a  party  plaintiff  by  the  allega- 
tions in  the  body  of  the  complaint. 

The  rule  of  pleading  is  the  same  in  this  as  any  other  civil  action: 
Brightly  on  Elections,  p.  302;  State  v.  Wessmore,  14  Wis.,  115; 
High  on  Ex.  Leg.  Rem.,  710.  The  complaint  is  sufficient:  Car- 
penter's Case,  2  Parsons,  537;  High  Ex.  Leg.  Rem.,  627, 
713,  722.  A  demurrer  will  not  lie  to  the  complaint,  even 
though  Peterson  be  not  entitled  to  the  office:  High  Leg.  Rem., 
Sees.  712,  713;  State  v.  Palmer,  24  Wis.,  63.  Should  be  by  spe- 
cial demurrer:  People  v.  Woodbury,  14  Cal.,  43.  The  demurrer 
admits  every  fact  well  pleaded:  State  v.  Beecher,  15  Ohio,  723; 
State  v.  Lean,  9  Wis.,  279.  Defendant  must  show  on  the  face  of 
his  plea  that  he  has  a  valid  title  to  the  office:  High,  Sec.  716. 
If  the  demurrer  is  bad  judgment  of  ouster  will  follow:  Id.,  719, 
759;  State  v.  Douseman,  28  Wis.,  541. 

The  complaint  shows  facts  sufficient  to  have  changed  the  de- 
clared result  of  the  election:  Brightly  on  Elections,  320,  334, 
467;  2  Parsons,  537.  Our  statute  is  remedial  and  must  be  liber- 
ally construed:  High,  Sees.  622,  624.  At  all  stages  of  the  pro- 
ceedings trivial  defects  are  to  be  disregarded. 
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Kidder,  J. — This  action  was  predicated  upon  chapter  26  of  the 
Code  of  Civil  Procedure,  section  535,  to  determine  the  title  to  the 
office  of  register  of  deeds  of  the  county  of  Brookings,  which  is  as 
follows:  "  When  an  action  shall  be  brought  by  the  District  Attor- 
"  ney  by  virtue  of  this  chapter,  on  the  relation  or  information  of 
"  a  person  having  an  interest  in  the  question,  the  name  of  such 
"  person  shall  be  joined  with  the  territory  as  plaintiff." 

The  ancient  writ  of  quo  warranto  was  a  writ  of  right  for  the 
King,  against  one  who  usurps  any  office,  franchise,  or  liberty,  to 
inquire  by  what  authority  he  supports  his  claim  in  order  to  deter- 
mine the  right:     3  BL,  262. 

"  The  remedies  formerly  attainable  by  writ  of  qvo  warranto,  and 
u  proceedings  by  information  in  the  nature  of  quo  warranto  may 
"  be  obtained  by  civil  action  under  the  provision  of  this  chapter:" 
Sec.  531. 

It  is  only  the  form  of  the  proceeding  that  is  abolished.  The 
jurisdiction  and  power  of  the  courts  are  not  touched  by  that  sec- 
tion, even  if  they  could  be  by  legislation ;  nor  the  right  to  seek 
and  reach  through  them  all  the  remedy  which  that  writ  or  infor- 
mation once  afforded.  The  position  of  the  defendant,  the  rules  of 
evidence  and  the  presumptions  of  law  and  fact  are  the  same  as  in 
proceeding  by  writ  or  information,  for  which  the  remedy  by  action 
was  substituted. 

This  action  was  brought  by  the  District  Attorney  of  the  4th 
Judicial  District,  by  leave  of  the  court,  to  oust  James  Hauxhurst, 
the  defendant  and  appellant,  from  said  'office,  on  the  petition  of 
Peter  O.  Peterson,  one  of  the  plaintiffs  and  respondents,  and  to  put 
said  Peterson  in  possession  of  the  same. 

The  defendant  demurred  to  the  complaint  upon  two  grounds, 
viz:     First,  a  defect  of  parties  plaintiff.     Second,  no  cause  of 
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action  is  stated  in  the  complaint.  The  demurrer  was  overruled, 
and  the  defendant  electing  to  stand  by  the  demurrer,  judgment 
was  entered  against  him,  from  which  this  appeal  was  taken. 

1.  It  was  conceded  on  the  part  of  the  defendant  upon  the  argu- 
ment, that  he  did  not  demur  "  to'the  title  of  the  cause,  but  to  the 
"  complaint  itself  and  allegations  thereof." 

To  ascertain  whether  the  name  of  the  plaintiff,  Peterson,  was 
joined  with  the  territory  as  a  party  in  compliance  with  the  statute, 
w'e  must  have  recourse  to  the  record. 

The  title  to  the  complaint  is  in  these  words:  "  The  Territory 
u  of  Dakota  ex  rel.  Peter  O.  Peterson,  plaintiffs,  v.  James  Haux- 
u  hurst,  defendant."     (The  italicism  is  mine.) 

The  first  sentence  of  the  complaint  avers,  that  "  Peter  O.  Peter- 
"  son,  one  of  the  above  71a wed  plaintiffs,  respectfully  alleges  and 
"petitions,  *  *  *:  1.  That  on  the*  2nd  day  of  November, 
"  *  *  *.  2.  That  on  said  2nd  day  *  *  *.  3.  That  prior 
"to  *  *  *.  4.  That  at  the  election  *  *  *.  5.  That 
"  at  the  election  so  called  *  *  *.  6.  That  all  of  the  said 
"  jll(*ge6  *  *  *.  7.  That  on  the  17th  day  of  November 
«  *  •  *  *  g  That  heretofore,  to  wit,  on  the  first  Monday  of 
u  *  *  *b  ()t  Wherefore  plaintiffs  allege  that  plaintiff,  Peter 
"  O.  Peterson,  is  rightfully  entitled  to  said  office  *  *  *.  10. 
"  Wherefore  plaintiffs  demand  judgment  *  *  *,  and  that  the 
"  defendant  be  required  to  surrender  the  office  in  controversy  "  to 
the  plaintiff,  Peterson,  etc. 

The  foregoing  allegations  of  the  plaintiffs  were  made  through 
one  of  them- -through  him  who  had  "  an  interest  in  the  question,'' 
and  knew  the  facts  that  'lie  desired  to  set  out.  Then  follow  the 
conclusions  of  law. 

From  which,  does  it  appear  that  the  relator  is  made  a  party  plain- 
tiff? In  the  case  The  People  ex  rel.  Crane,  and  said  Crane  v. 
Ryder,  12  N.  Y.,  433,  cited  by  the  learned  counsel  of  the  defen- 
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dant,  the  same  points  were  made  on  'demurrer  to  the  eomplaint 
that  are  raised  here;  and  on  the  first  point  that  there  was  a  defect 
of  parties  plaintiff,  the  court  say:  u  It  is  not  material  in  this  ca6e 
"  to  inquire  whether  a  defendant  may  demur  for  a  misjoinder  of 
"  plaintiffs,  if  the  complaint  states  facts  showing  that  Crane  is 
u  entitled  to  the  office;  for  the  Code  requires  that  where  an  action 
"  olf  this  kind  is  brought  by  the  Attorney  General,  on  the  relation ' 
"  or  information  of  a  person  having  an  <  interest  in  the  question/ 
"  that  the  name  of  such  person  shall  be  joined  with  the  people  as 
"  plaintiff.  If,  therefore,  the  complaint  does  show  that  Crane  had 
"  '  an  interest  in  the  question,'  he  being  the  relator,  was  properly 
"  and  necessarily  made  a  party  plaintiff,  and  the  inquiry,  whether 
"  a  demurrer  will  lie  for  a  misjoinder  of  plaiitfiffs,  does  not  arise." 
This  case  is  not  analagous  to  the  one  at  bar.  It  decides  that  Crane 
the  relator,  having  an  interest  in  the  question  was  properly  made 
a  party ,  and  the  question  whether  a  demurrer  will  lie  for  a  mis- 
joinder of  plaintiffs,  did  not  arise. 

I  have  examined  the  cases  in  28  Wisconsin,  541,  and  24  id.,  63, 
and  other  cases  cited  by  defendant's  counsel,  which  are  authorities 
in  point  only  so  far  as  the  title  is  concerned,  i.  e.y  The  Territory 
of  Dakota  ex  rel.  John  Doe  and  John  Doe  ft.  Richard  Roe  is  fre- 
quently employed  without  objection,  and,  no  doubt,  for  the  same 
reason  stated  in  12  N.  Y.,  supra.  And  on  a  further  examination 
of  cases  not  cited  on  the  argument,  I  find  very  many  entitled  the 
same  as  the  one  at  bar — no  exceptions  appearing  to  have  been 
taken  thereto — so  I  have  no  hesitancy  in  declaring  that  the  latter 
mode  is  the  rule  for  entitling  such  cases,  and  the  former  the  excep- 
tion. But  as  the  counsel  for  defendant  makes  no  point  as  to  tho 
title,  I  will  introduce  The  people  ex  rel.  Demarest  et  al.  v.  Fair- 
child,  67  N.  Y.,  334,  cited  in  his  brief,  which  is  not  only  a  par- 
allel case  as  to  the  title,  but  as  to  the  allegations  in  the  complaint, 
stated  as  follows :  "  The  relators  allege  that  they  were  duly  elected 
aldermen  and  assistant  alderman  of  the  city  of  New  York,"  etc. 
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The  allegations  in  the  complaint  we  are  now  considering  are  thus: 
"  Peter  O.  Peterson,  one  of  the  above  named  plaintiffs,  respectfully 
alleges,"  etc.  Although  there  does  not  appear  to  have  been  a 
demurrer  interposed  in  the  case  of  People  v.  Demarest  for  want 
of  parties  plaintiff — for  which  omission  I  make  no  attempt  to 
criticise  the  distinguished  counsel  for  the  appellant  in  that  case — 
yet  we  can  perceive  that  the  defect  is  more  bald  in  that  case,'  for 
the  pleader  does  not  state  that  the  relators  are  "  three  of  the  plain- 
tiffs" nor  does  it  set  up  the  "  people  "  as  "  plaintiffs." 

The  Code,  page  529,  section  111,  reads:  "The  complaint  shall 
"  contain:  1.  The  title  of  the  cause  *  *  *  and  ths  names 
"  of  the  parties  to  the  action:"  Vide,  also,  Bliss  on  Pleading,  Sec. 
145;  13  Minn.,  383,  Holton  v.  Parker. 

"We  are  of  opinion  that  the  statute  has  been  complied  with  in 
stating  the  title  to  this  action;  and  also  that  the  relator,  Peterson, 
was  made  a  party  plaintiff  by  the  allegations  in  the  body  of  the 
complaint. 

2.  Does  the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action? 

The  Code  requires  that  the  complaint  contain  "  a  plain  and 
"  concise  statement  of  the  facts  constituting  a  cause  of  action, 
"  without  unnecessary  repetition:"  Sec.  Ill,  Sub.  Div.  2.  This 
rule  is  substantially  as  it  existed  prior  to  its  enactment  in  actions 
at  law.  Whatever  circumstances  are  necessary  to  constitute  the 
cause  of  complaint  or  the  ground  of  defense,  must  be  stated  in  the 
pleadings,  and  all  beyond  is  surplusage;  facts  only  are  to  be  stated 
and  not  arguments  or  inferences,  or  matter  of  law,  in  which  re- 
spect the  pleadings  at  law  appear  to  differ  materially  from  those 
in  equity:  1  Ch.  PL,  245.  He  says,  on  page  266,  it  is  a  most 
important  principle  of  the  law  of  pleading,  that  in  alleging  the 
fact  it  is  unnecessary  to  state  such  circumstances  as  merely  tend 
to  prove  the  truth  of  it.     The  dry  allegation  of  the  facts,  without 


Digitized  by 


Google 


/ 

OCTOBER  TERM,  1882.  212 

i : 

Territory  ex  rel.  Peterson  v.  Hauxhurst. 

detailing  a  variety  of  minute  circumstances  which  constitute  the 
evidence  of  it,  will  suffice.  The  object  of  the  pleadings  is  to  arrive 
at  a  specific  issue  upon  a  given  and  material  fact;  and  this  is 
attained,  although  the  evidence  of  such  fact  to  be  laid  before  the 
jury  be  not  specifically  developed  in  the  pleadings. 

It  is  a  compliance  with  the  Code  and  safe  to  state  the  facts  con- 
stituting the  cause  of  action  substantially  in  the  same  manner  as 
they  were  stated  in  the  old  system  in  a  special  count.  By  that 
system  the  legal  issuable  facts  were  to  be  stated,  and  the  evidence 
by  which  those  facts  were  to  be  established  was  to  be  brought  for- 
ward on  the  trial.  This  position  will  not  embrace  what  were 
known  as  the  common  counts.  It  has  been  supposed  that  a  wider 
latitude  should  be  allowed  in  equity  pleading,  and  that  evidence 
may,  to  some  extent,  be  incorporated  in  the  statement.  The  rule 
of  the  Code  is  broad  enough  for  all  cases,  and  it  permits  a  state- 
ment of  facts  only  as  contradistinguished  from  the  evidence  which 
is  to  establish  those  .facts.  But  in  an  equity  case  the  facts  may 
be  more  numerous,  more  complicated,  more  involved;  and  the 
pleader  may  state  all  the  facts,  in  a  legal  and  concise  form,  which 
constitute  the  cause  of  action  and  entitle  him  to  relief.  The  rule 
touching  the  statement  of  facts  is  the  same  in  all  cases,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be  determined 
are  prescribed  by  the  Code. 

"  The  Code  establishes  the  law  of  this  territory  respecting  the 
"  subjects  to  which  it  relates,  and  its  provisions  and  all  proceedings 
"  under  it  are  to  be  liberally  construed  with  a  view  to  effect  its  ob- 
"  jects  and  to  promote  justice:"     Sec.  3. 

Again,  "  The  court  shall,  in  every  stage  of  action,  disregard  any 
"  error  or  defect  in  the  pleadings  or  proceedings,  which  shall  not 
"  affect  the  substantial  rights  of  the  adverse  party;  and  no  judg- 
"  merit  shall  be  reversed  or  affected,  by  reason  of  such  error  or 
"  defect:"     Sec.  145. 
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An  action  of  this  kind  can  be  brought  by  any  District  Attorney, 
in  the  name  of  the  territory,  upon  his  own  information,  to  oust  a 
person  therefrom,  when  he  shall  usurp,  intrude  into,  or  unlawfully 
hold  any  public  office:  Sec.  534.  But  such  is  not  this  case.  In 
this  action — the  relator  claiming  to  be  one  of  the  parties  plaintiff, 
and  to  have  an  interest  in  the  question, — it  must  appear  from  the 
alleged  facts  that  he  is  entitled  to  the  office?. 

It  is  insisted  that  the  complaint  is  "  fatally  defective  in  not 
alleging  any  qualification  "  on  the  part  of  the  relator  "  for  the 
office,  and  in  not  alleging  any  demand  for  the  office."  We  will 
examine  its  allegations: 

1st.  The  complaint  alleges  the  political  existence  of  Brookings 
county  and  its  proper  organization  as  a  political  corporation. 

2nd.  The  holding  of  an  election  therein  to  elect  a  register  of 
deeds  of  said  county,  in  November,  A.  D.  1880. 

3rd.  That  the  defendant,  Hauxhurst,  and  the  plaintiff,  Peter 
O.  Peterson,  were  rival  candidates  at  that  election  for  the  office  of 
register  of  deeds  of  said  county,  and  that  Peterson  was  eligible  to 
said  office. 

4th.  That  at  said  election  there  were  929  legal  votes  cast  for 
said  office  of  register  of  deeds,  and  no  more — of  which  number  of 
votes  Peterson  received  537,  and  Hauxhurst  392,  thus  making 
Peterson's  majority  over  Hauxhurst  to  be  145. 

5th.  That  all  the  votes  cast  at  said  election  in  the  16  precincts 
of  said  county  were  duly  returned  unto  the  proper  board,  whose 
duty  it  was  to  canvass  said  votes ;  that  this  board  of  canvassers 
duly  met  to  canvass,  and  did  pretend  to  canvass  6aid  votes;  that 
defendant,  Hauxhurst,  was  the  chairman  of  said  board;  that  he 
and  the  other  members  of  said  board  threw  out  the  votes  of  seveial 
precincts,  and  changed  the  votes  cast  in  one  of  said  precincts,  and 
1-efused  to  canvass  the  votes  cast  in  certain  other  precincts,  and 
which  votes  Hauxhurst  had  previously  concealed,  and  refused  to 
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present  them  to  said  board;  that  by  this  means  he  managed  to 
count  Peterson  out  and  himself  into  said  office;  and  said  board, 
upon  such  false  and  dishonest  canvass,  made  and  delivered  to 
Hauxhurst  a  certificate  that  he  was  at  said  election  elected  register 
of  deeds  of  said  county  by  a  majority  of  8  votes. 

That  being  in  possession  of  said  office  of  register  of  deeds,  under 
his  said  false  and  fraudulent  certificate,  Hauxhurst  qualified  for 
said  office,  and  then  and  thereby  unlawfully  intruded  himself  into, 
and  ever  since  has  so  held  said  office,  and  still  usurps,  etc.  All 
the  facts  respecting  these  matters  are  carefully  detailed  and  set 
forth  in  the  complaint;  also  that  Hauxhurst  refused  to  make  and 
deliver  to  said  Peterson  a  certificate  of  his  election  to  said  office. 
And  lastly,  that  the  plaintiff,  Peterson,  is  entitled  to  said  office  by 
virtue  of  his  said  election  thereto,  and  judgment  is  demanded 
accordingly. 

The  complaint  would  have  appeared  more  "  concise  "  if  much 
of  the  matter  contained  therein  had  been  left  out,  but  such  matter 
can  be  treated  as  surplusage.  The  demurrer,  however,  admits 
every  fact  well  pleaded;  that  is,  it  admits  the  whole  of  the  com- 
plaint according  to  its  legal  effect. 

The  prominent  question  is,  did  the  relator  at  said  election  receive 
a  greater  number  of  legal  votes  than  did  the  defendant?  The  de- 
murrer, besides  other  admissions,  admits  that  he  did.  Then  he  is 
entitled  to  be  qualified,  and  by  due  course  of  judicial  proceedings 
can  be  put  into  the  possession  of  the  office;  and  it  is  a  matter  of 
no  consequence  whether  he  qualifies  for  the  position  before  or  after 
the  event  of  such  proceedings.  But  in  this  case  the  defendant 
refused  to  make  and  deliver  to  him  a  certificate  of  his  election. 
Therefore  he  was  obliged  to  take  legal  proceedings  in  order  that 
he  might  obtain  a  mandate  that  would  give  him  the  possession  of 
the  office  without  the  formality  of  obtaining  the  official  evidence 
which  had  been  refused  him. 


Digitized  by 


Google 


215  SUPREME  COURT  OF  DAKOTA, 

Territory  ex  rel.  Peterson  v.  Hauxhurst. 

Relative  to  the  question  of  demand,  the  counsel  for  the  defen- 
dant cites  R.  R.  Co.  v.  Supervisors,  37  Cal.,  354,  to  which,  sections 
13  and  41,  in  High  on  Ex.  Rem.,  also  cited  by  him,  refer.  This 
was  an  action  for  a  writ  of  mandate  to  compel  a  board  of  super- 
visors to  subscribe  to  the  capital  stock  of  the  plaintiff,  and  to  issue 
to  said  corporation  the  bonds  of  the  county  in  payment  of  the  sub- 
scription, in  pursuance  of  a  special  act  of  the  Legislature,  by  which 
it  was  the  .duty  of  the  plaintiff  to  tender  its  books  and  request  the 
subscription.  Also,  Price  v.  Riverside  Co.,  56  Cal.,  431,  which 
was  mandamus  to  compel  the  defendant  to  furnish  water  in  accord- 
ance with  its  articles  of  incorporation.  And,  also,  Supervisors  v. 
Semler,  41  Wis.,  374,  which  was  an  action  on  a  bond  of  a  county 
treasurer.  The  complaint  averred  that  on,  etc.,  he  became  and  was 
a  confessed  public  defaulter  in  said  office.  The  court  held,  on  de- 
murrer, that  this  is  not  equivalent  to  an  averment,  that  he  had 
failed,  on  lawful  demand,  to  pay  over  the  public  funds  in  his  hands; 
but  the  facts  which  render  him  a  defaulter  should  be  alleged.  It 
is  further  alleged  that  the  board  of  county  supervisors  afterwards, 
"  duly  filled  the  vacancy  caused  by  such  defalcation,"  by  appoint- 
ing one  Weimer  as  treasurer  of  said  county;  that  Wei mer  duly 
qualified  and  entered  upon  the  office;  and  that  defendant  refused 
to  pay  over  the  county  funds  in  his  hands  to  Weimer  upon  demand 
of  the  latter.  The  court  held,  that  as  no  authority  is  shown  in  the 
board  to  appoint  Weimer  treasurer,  the  complaint  fails  to  show 
any  lawful  demand  upon  the  defendant  for  the  funds  in  his  hands, 
and  therefore  fails  to  show  any  breach  of  his  bond.  Neither  of 
which  is  pertinent  to  the  point  in  controversy. 

I  will  here  submit  for  the  consideration  of  the  profession,  a 
California  fo?*m  for  a  complaint  in  a  case  like  the  one  at  bar. 
See  2  Estee's  Pleadings  and  Forms,  Second  Edition,  p.  308,  No. 
532: 

{Title  of  the  Case.) 

"  The  people  of  the  State  of  California,  by  E.  F.,  their  Attorney 
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General,  upon  the  information  and  complaint  of  said  A.  B., 
complain  of  the  said  defendant,  and  allege: 

1.  That  on  the day  of ,  188 — ,  at ,  an  elec- 
tion was  duly  held  in  the (precinct,  district,  or  county,)  of 

this  state,  for  the  office  of  (here  designate  the  office)  for  the  term 
of years,  from  the day  of ,  188 — . 

II.  That  at  the  said  election  one received  the  greatest 

number  of  legal  votes  for  the  said  office. 

III.  That  on  the  day  of ,  188 — ,  the  defendant 

usurped  the  said  office,  and  has  ever  since  withheld  the  6ame  from 
the  said . 

Wherefore  the  plaintiff  demands  judgment: 
■  1.     That  the  defendant  is  not  entitled  to  the  said  office,  and 
that  he  be  ousted  therefrom. 

2.  That  the  6aid is  entitled  to  said  office,  and  that  he 

be  put  in  the  possession  of  the  same." 

See,  also,  a  New  York  form,  in  5  Wait's  Practice,  p.  622, — for 

the  same  cause,  similar  to  Estee's, — and  in  neither  of  which  is  there 

an  averment  that  the  plaintiffs  "  demanded  of  the  said  defendant 

the  possession  of  the  said  office,"  or  that  he  was  qualified  to  enter 

upon  its  duties.     These  forms,  to  say  the  least,  have  the  merit  of 

being  "  plain  and  concise." 

We  mu6t  not  be  unmindful  of  the  fact  that  a  register  of  deeds 
does  not  hold  over  his  term  "until  his  successor  6hall  be  elected 
and  qualified"  as  is  the  case  with  some  officials.  He  is  elected 
"  every  two  years:"  Code,  p.  42,  Sec.  15.  His  term  expires  by 
limitation  at  the  expiration*  of  two  years,  and  his  successor  may 
commence  the  next  day  after  his  term  expires.  Hence,  the  incum- 
bent is  usurping  the  office,  if  he  attempts  to  hold  over  if  not  legally 
elected.  He  has  taken  possession  of  it  unlawfully,  without  colcr 
of  right,  and  likening  it  to  taking  possession  of  personal  property 
tortiously,  no  previous  demand  of  the  office  is  necessary  to  main- 
tain the  action.  The  law  might  be  different,  if,  by  the  statute,  the 
incumbent  could  hold  the  office  until  his  successor  "  shall  be  elected 
and  qualified."     But  such  is  not  the  question  I  am  discussing. 

In  a  case  wherein  an  officer  might  be  removed  by    the  proper 
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authority  it  would  seem 'to  be  proper  that  the  person  appointed  to 
fill  his  place,  after  filing  his  official  oath  and  bond,  showing  him- 
self qualified  for  the  position,  should  demand  of  the  incumbent 
the  possession  of  the  office  before  he  could  be  entitled  to  his  action, 
for  the  reason  that  he  is  in  the  possession  of  the  office  and  has  color 
of  right  thereto;  and  before  he  can  be  ousted  therefrom,  he  should 
have  due  notice  of  the  appointment  and  qualification  of  his  suc- 
cessor.    But  such  cases  are  obiter  dicta. 

In  our  judgment  the  allegations  of  the  complaint  are  legally 
sufficient.  The  demurrer  was  properly  overruled,  and  the  judg- 
ment of  the  court  below  is 

Affirm  rd. 

All  the  Justices  concurring. 


Northern  Pacific  R.  E.  Co.  v.  Peronto. 

1.  NORTHERN  PACIFIC  IjAND  grant:  not  conditional  but  absolute:  failure 
to  perform:  not  affect  till  forfeiture  declared  The  act  of  Congress 
of  July  2, 1864,  granting  lands  to  the  Northern  Pacific  Railroad  Company, 
in  aid  of  its  road, was  a  grant  in  praesenti  and  vested  all  the  title  the  United 
States  then  had,  subject  to  the  conditions  subsequent  to  be  performed  by 
the  company,  there  being  no  condition  that  the  lands  should  revert  to  the 
grantor  in  case  of  a  failure  to  perform  the  conditions  by  the  grantee.  Such 
title  would  be  unaffected  by  a  failure  to  perform  such  conditions,  until  the 
United  States  should  enforce  a  forfeiture. 

2.  same:  no  rights  acquired  by  settler.  This  act  is  in  the  nature  of  an 
executory  contract.  Both  parties  to  it  had  an  interest  in  its  performance; 
both  mutually  agreed  to  perform  certain  acts;  it  operated  upon  land  to 
which  the  United  States  had  not  full  title,  but  to  which  full  title  was  to  be 
acquired,  and  when  acquired  such  lands  were  withheld  from  sale,  entry  or 
pre-emption  for  the  benefit  of  said  railroad,  so  that  no  person*  could  get  any 
rights  thereto  as  a  settler  or  pre-emptor. 

3.  same:  lands  never  opened  to  settlement:  no  pre-emption  rights.    The 
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passage  of  the  act  of  1864,  granting  land  to  this  railroad  company  ia  words 
of  present  grant,  and  providing  that  the  od d  numbered  sections  should  not 
be  for  sale  or  entry  after  the  survey  of  the  same:  Held,  that  no  person  set- 
tling and  making  improve  ments  upon  the  odd  sections,  could  get  any  rights 
as  a  settler  or  pre-emptor  as  against  the  United  States  or  the  railroad  com* 
pany,  either  under  section  2281  of  the  United  States,  or  the  provisions  of 
this  act,  such  lands  never  having  been  subject  to  sale,  or  pre-emption. 

4.  same:  sbttlek  had  actual  sotioe  of  wne*of  road:  cannot  object  that 
plat  of  line  was  not  filed.  Held  further,  that  the  defendant  having  set- 
tled upon  the  land  in  question,  after  the  passage  of  the  act,  while  it  was 
Indian  territory,  near  the  line  of  the  road,  witnessing  the  construction  of 
the  track,  had  actual  knowledge  of  the  definite  line  of  said  road,  he  cannot 
now  object  that  notice  was  not  sooner  given,  by  the  filing  of  the  plat  of  such 
definite  line  in  the  office  of  the  Commissioner  of  the  General  Land  Office, 
nor  be  regarded  as  a  bona  fide  settler,  or  pre-emptor,  in  any  sense. 

Appeal  from  the  District  Court  of  Cass  County. 

The  facts  appear  in  the  opinion. 

C.  W.  Buttz  and  Twomey  &  Francis,  for  defendant  and  appel- 
lant.    Points  and  authorities  cited: 

It  is  conceded  that  on  July  2,  1864,  the  lands  in  controversy 
formed  part  of  the  country  in  the  possession  and  occupancy  of  the 
"Wahpeton  and  Sisseton  bands  of  Indians.  This  continued  until 
May  2,  1873,  when  the  Indian  title  was  extinguished  and  their 
rights  ceded  to  the  United  States.  By  the  treaty  proclaimed  May 
2,  1867,  the  Indian  bands  aforesaid  ceded  to  the  government 
"  the  right  to  construct  wagon  roads,  railroads,  mail  stations,  tele- 
"  graPn  lines,  *  •  *  over  any  route  or  routes  that  may  be 
<*  selected  by  authority  of  the  government:"  U.  S.  Stats,  at  Large, 
Vol.  15,  p.  505. 

That  the  words  used  in  the  statute  import  a  grant  in  prmenti, 

is  unquestionable:     Leavenworth  R.  R.  Co.  v.  U.  S.,  2  Otto,  741; 

Hallv.  Russell,  11  Otto,  509;  Missouri  R.  R.  Co.  v.  Kan.  Par. 

R.  R.  Co.,  7  Otto,  490;  R.  R.  Co.  v.  Baldwin,  13  id.,  428. 
Vol.  in— 28 


Digitized  by 


Google 


219  SUPREME  COURT  OF  DAKOTA, 

Northern  Pacific  R.  R   Go.  t.  Feronto. 

_ . ■  *"  II         .1     ■        ■!       ■■  —  ■       .      ■■f         I  ■  I  ■  .  ■ 

The  land  in  controversy  was  excepted  from  the  operation  of  this 
grant,  as  it  is  only  of  lands  to  which  the  United  States  have  "full 
title"  and  free  from  other  claims  or  rights.  Indian  title  not  being 
extinguished,  full  title  was  not  in  the  United  States,  and  title  did 
not  pass  to  plaintiff  by  this  grant:  Wolsey  v.  Chapman,  11  Otto, 
770.  Nothing  passes  to  the  plaintiff  but  what  is  granted  in  clear 
and  explicit  terms:  Rice  v.  R.  R.  Co.,  I  Black,  380;  Leaven- 
worth R.  R.  Co.  v.  United  States,  2  Otto,  740. 

The  law  will  not  presume  that  Congress  granted  lands  to  which 
other  parties  had  pre-existing  rights:  Broder  v.  Water  Co.  101 
U.  S.,  274;  2  Otto,  773. 

The  right  of  the  Indians  to  occupy  the  land  was  as  sacred  as 
that  of  the  government  to  the  fee,  and  was  unlimited:  Beecher  v. 
Weatherby,  5  Otto,  526;  United  States  v.  Cook,  19  Wall.,  591; 
The  New  York  Indians,  5  Wall.,  771;  Johnson  v.  Mcintosh,  8 
Wheat.,  574;  Worcester  v.  Georgia,  6  Peters,  580;  Newhall  v. 
Sanger,  2  Otto,  762-3;  Cherokee  Nation  v.  Georgia,  5  Peters,  1. 

Congress  adopted  the  policy  of  keeping  the  public  lands  open  to 
occupancy  and  pre-emption,  notwithstanding  any  grants  it  might 
make,  and  if  any  sections  settled  upon  were  found  to  fall  within 
the  limits  of  the  grant,  other  lands  should  be  selected  in  their 
place:  Railroad  v.  Baldwin,  13  Otto,  429.  The  plaintiff  could 
not  acquire  any  rights  in  the  lands  in  question  until  the  line  of 
its  road  was  definitely  fixed,  and  the  plat  thereof  filed  in  the  bflice 
of  the  Commissioner  of  the  General  Land  Office.  This  was  not 
done  until  May  26,  1873.  Prior  to  this  plaintiff  had  no  title: 
R.  Co.  v.  Baldwin,  13  Otto,  428;  Spauldingv.  Martin,  11  Wis., 
274;  Terry  v.  MegerVy,  24Cal.,  624;  Copps  Land  Owner,  Vol.  9, 
p.  82.  That  provision  of  the  statute  relating  to  the  extinguish- 
ment of  Indian  title,  applies  exclusively  to  right  of  way,  stations, 
etc. 

The  defendant  being  a  qualified  pre-emptor,  was  the  land  in  con- 
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troversy  subject  to  pre-emption  prior  to  the  fixing  the  definite 
location  of  the  road  and  filing  the  plat?  Upon  extinguishment  of 
the  Indian  title,  May  2,  1873,  the  land  was  open  to  pre-emption: 
U.  S.  Rev.  Stats.,  Sec.  2257.  The  moment  the  Indian  title  was 
extinguished  defendant's  rights  as  a  settler  attached:  Leaven- 
worth R.  R.  Co.  v.  U.  S.,  2  Otto,  739;  Shepley  et  al.  v.  Cowan 
et  al.,  1  Otto,  831-7;  Wirth  v.  Branson,  8  Otto,  121;  Union 
Pac.  R.  Co.  v.  Watts,  2  Dill.,  310;  Cox  v.  S.  P.  R.  R.  Co.,  Land 
Office  Rep.,  1879,  p.  92;  id.,  1877,  p.  79. 

Defendant's  settlement  gives  him  no  right  against  the  govern- 
ment, but  protects  him  from  intrusion  or  purchase  by  others,  and 
gives  him  the  preference  to  purchase:  FrisMe  v.  Whitney,  9 
Wall.,  195;  Little  v.  Arkansas,  9  How.,  333;  Wirth  v.  Branson, 
8  Otto,  118. 

The  plat  of  definite  location  was  not  filed  till  May  26,  1873, 
twenty-four  days  after  the  Indian  title  was  extinguished,  and  in 
this  time  defendant's  rights  had  attached,  and  the  refusal  of  the 
register  and  receiver  to  receive  his  filing  could  not  prejudice  his 
rights:  Shepley  v.  Cowan,  1  Otto,  388;  FrisHe  v.  Whitney,  9 
Wall.,  195-6;  Stark  v.  Baldwin,  7  Neb.,  114;  Lewis'  Leading 
Cases  on  Land  Laws,  p.  209. 

The  identity  of  the  land  granted  was  mathematically  ascertained 
when  the  plat  of  definite  location  was  filed:  Orinnell  v.  Railroad 
Co.,  13  Otto,  742.  Plaintiff  claims  the  lands  were  withdrawn 
from  pre-emption  before  any  rights  could  attach.  No  legislative 
authority  is  found  for  such  withdrawal,  unless  it  be  in  secton  6, 
act  of  July  2,  1864,  which  provides  that,  "  the  odd  sections  of  land 
"  hereby  granted  shall  not  be  liable  to  sale  or  entry  or  pre  emption 
"  before  or  after  they  are  surveyed,  except  as  provided  by  this  act " 
*  *  *.  This  section  is  to  be  construed  in  connection  with  sec- 
tion 3  of  the  same  act,  in  order  to  arrive  at  a  full  understanding  of 
its  provisions.     The  laijds  hereby  granted,  to  which  the  United 
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States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise 
Appropriated,  and  free  from  pre-emption  or  other  claims  or  rights 
at  the  time  the  line  of  the  road  is.  definitely  fixed  and  plat  thereof 
filed  in  the  office  of  the  Commissioner  of  the  General  Land  Office.  The 
words,  "  public  lands  are  used  in  federal  legislation,  to  describe 
such  as  are  subject  to  sale  or  disposal  under  the  general  law. 
These  lands  were  not  within  the  terms  of  the  grant,  and  any  patent 
or  other  evidence  of  title  issued  therefor  was  void:  Morton  v. 
Nebraska,  21  Wall.,  675;  Rerehart  v.  Plielps,  6  Wall.,  160; 
M inter  v.  Crom/melin,  18  How.,  88;  Stark  v.  Mather,  12  Am. 
Dec,  565. 

Where  department  officers  have  erred  in  the  construction  of  the 
law,  a  court  of  equity  #ought  to  relieve  a  party  thereby  deprived  of 
a  substantial  right:  Sampson  v.  Smiley,  13  Wall,,  91;  Minne- 
sota v.  Batchelder,  1  Wall.,  109;  Ferguson  v.  McLaughlin,  6 
Otto,  174-535-330;  Cunningham  v.  Ashley,  14  How.,  537; 
Barnard  heirs  v.  Ashley  heirs  et  al.,  18  How.,  43;  Garland  v. 
Wymi,  20  How.,  6;  Lyle  et  al.  v.  Arkansas  et  al.,  22  How.,  193. 
The  judgment  of  the  District  Court  should  be  reversed. 

W.  P.  Clough,  for  plaintiff  and  respondent. 

2Co  more  than  one  question  is  really  in  this  case.  Did  lands, 
the  Indian  right  to  occupancy  of  which  had  not  been  extinguished 
at  the  date  of  the  company's  grant,  pass  by  that  grant?  If  such 
lands  did  pass  by  that  grant,  the  lands  here  in  dispute  were  clearly 
not  subject  to  pre-emption.  That  grant  must  be  construed  in  view 
of  the  condition  of  things  existing  at  the  time  Congress  made  it. 
At  that  time,  it  is  a  matter  of  public  history  that  the  greater  part 
of  the  country  through  which  the  Northern  Pacific  railroad  passes 
was  Indian  country.  Tho  so-called  Indian  title  had  been  extin- 
guished at  the  extremities  of  the  route;  but  for  most  of  its  length, 
the  line,  if  located  at  the  date  of  the  grant,  would  have  passed 
through  regions  still  occupied  by  savage  tribes. 
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This  grant  was,  undoubtedly,  in  the  present.  Hence,  if  lands 
still  subject  to  Indian  occupancy  were  not  included  in  the  grant, 
the  grantee  took  comparatively  little  under  it.  But  one  of  the 
chief  things  which  Congress  had  in  mind  when  it  made  this  grant, 
was  to  avoid  such  a  consequence.  At  that  date  no  railroad  to  the 
Pacific  Coast  had  been  completed.  The  completion  of  a  single  one, 
without  the  aid  of  the .  government  credit  to  an  amount  sufficient 
to  complete  it,  was  considered  impossible,  even  with  an  enormous 
land  grant. 

The  Northern  Pacific  Company  was  to  have  no  money  subsidy. 
Congress  took  pains  to  expressly  declare,  in  the  act  making  the 
grant  to  it,  that  no  such  aid  should  ever  be  given.  The  language 
on  this  point,  is  as  follows:  "  And  provided  further,  That  no 
"  money  shall  be  drawn  from  the  treasury  of  the  United  States  to 
"  aid  in  the  construction  of  said  Northern  Pacific  Railroad." 

On  this  account  there  was  all  the  more  reason  why  the  land  sub- 
sidy should  be  inside  a  reality  instead  of  a  mere  sham,  as  it  would 
have  been,  if  lands  still  subject  to  the  right.of  Indian  occupancy 
had  been  excepted  out  of  it.  When  these  things  are  remembered, 
the  reason  of  the  last  clause  of  section  2  of  the  company's  grant  is 
instantly  recognized.     That  clause  is  in  these  words: 

"  The  United  States  shall  extinguish,  as  rapidly  as  may  be  con- 
u  sistent  with  public  policy  and  the  welfare  of  the  said  Indians, 
"  the  Indian  titles  to  all  lands  falling  under  the  operations  of  thin 
"  act,  and  acquired  in  the  donation  to  the  [^road]  named  in  this 
«  hill" 

Congress,  by  this  clause,  not  only  meant  to  assure  to  the  com- 
pany the  lands  to  which  the  Indian  title  still  adhered,  but  it  also 
meant  to  assure  to  it  the  earliest  possible  availability  of  those  lands 
for  the  purpose  to  be  subserved  by  the  grant.  Those  purposes  were 
the  sale  of  the  lands  for  production  of  means  to  build  the  road, 
and  their  settlement  to  give  the  road  business  when  b.uilt. 
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Another  evidence  of  the  intent  of  Congress,  is  this:  The  lan- 
guage of  this  clause  assumes,  as  a  matter  of  course,  that  the  com- 
pany will  acquire  lands  under  the  act  to  which  the  Indian  title  has 
not  yet  been  extinguished.  If  no  such  lands  were  meant  to  be 
donated  by  Congress  to  the  company,  the  clause  has  no  force.  It 
stands  upon  the  face  of  the  act  as  a  dead  excrescence.  But  the 
established  rules  for  interpreting  statutes  will  not  permit  such  a 
thing.  Those  rules  demand  that  some  force  be  given  to  every 
clause.  Hence,  it  must  be  assumed,  merely  because  this  clause  is 
in  the  act,  that  Congress  meant  the  company  to  obtain  some  lands 
of  the  character  therein  described.  But,  if  Congress  meant  amy 
of  the  donations  embodied  in  the  act  to  include  such  lands,  it 
undoubtedly  meant  all  of  them  to  include  the  same.  What  is  in 
the  clause  to  show  that  it  applies  only  to  right  of  way?  Had  its 
application  been  limited  to  right  of  way,  the  language  would  have 
been,  "  all  lands  falling  under  the  operations  of  this  section"  in- 
stead of  "  all  lands  falling  under  the  operations,  of  this  act" 

The  rules  for  construing  grants  of  right  of  way  are  no  different 
from  those  for  construing  grants  of  the  fee.  If,  for  any  reason 
connected  with  the  status  of  a  particular  tract  of  land,  it  would  be 
excepted  out  of  a  grant  in  fee,  it  would  equally  be  excepted  out  of 
a  grant  of  any  estate  less  than  the  fee.  Hence  there  is  no  logic  in 
saying  that  the  clause  providing  for  extinguishment  of  the  Indian 
title  applies  to  the  grant  of  the  right  of  way,  but  does  not  apply 
to  the  grant  of  lands  in  fee. 

It  may  be  further  remarked  that  no  case,  or  even  departmental 
ruling,  can  be  found  asserting  that  lands,  the  Indian  right  to  occu- 
pancy of  which  yet  exists,  are,  for  that  r jason,  inferentially  excepted 
from  a  grant  that  would  otherwise  pass  it. 

It  has  always  been  held  by  executive  departments,  as  well  as  by 
courts,  that  lands  expresnly  reserved  by  the  government  for  use  of 
the  Indians,  are  by  inference  reserved  out  of  railroad  grants.     But; 
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while  numerous  grants  hare  been  made  of  lands  yet  in  occupancy 
of  Indians,  such  lands  have  never  been  treated  a6  excepted  from 
the  gr*nt  by  any  branch  of  the  government. 

While  the  lands  yet  in  occupancy  of  the  Wahpeton  and'Sisseton 
bands  of  Indians,  lying  within  the  limits  of  this  company's  grant, 
passed  to  the  company,  the  grant  was,  of  course,  subject  to  that 
right  of  occupancy.  The  company  could  not  get  possession  of 
those  lands  until  the  government,  in  pursuance  of  its  express 
promise,  should  first  procure  the  surrender  of  that  right  of  occu- 
pancy. But  the  moment  the  Indian  right  was  extinguished,  the 
company's  right  of  possession  followed  its  title. 

The  line  of  the  company's  road  was  definitely  fixed  and  located 
across  the  very  tract  of  land  in  controversy,  and  actually  completed 
and  put  into  operation,  before  the  middle  of  the  year  1872. 
Hence,  there  never  was  any  interval  of  time  between  the  extinction 
of  the  Indian  right  and  the  attachment  of  a  complete  title  in  favor 
of  the  company.  For,  assuming  the  company's  grant  to  have  been 
one  in  the  present,  by  the  completion  of  the  road  in  accordance 
therewith,  in  the  year  1872,  the  company  became  owner  of  the  fee, 
subject  to  the  Indian  possessory  right,  and  the  extinction  of  that 
right  merely  gave  the  company  the  liberty  to  enter  upon  and  enjoy 
what  it  already  owned. 

The  fact  that  the  map  of  definite  location  was  not  filed  until 
p*ter  the  extinguishment  of  the  Indian  possessory  right  is  of  no 
consequence.  The  only  purpose  of  filing  such  a  map  is  notice; 
and  the  actual  location  and  construction  of  the  road  gave  notice  of 
the  location  in  the  most  effectual  manner. 

Two  or  three  other  lines  of  argument  might  be  pursued,  which 
would  dispose  of  Peronto's  pretenses  as  completely  as  that  one 
traced  above.  But,  since  his  case  must  fail  for  the  reasons  stated, 
to  show  its  untenability  upon  ether  grounds  would  be  useless. 


Digitized  by 


Google 


225  SUPEEME  COTJET  OF  DAKOTA, 


Northern  Pacific  R.  R.  Co.  v.  Peronto. 


Ilunsox,  J.— -This  action  was  brought  by  the  plaintiff,  the 
Northern  Pacific  Eailroad  Company,  to  recover  the  possession  of 
a  certain  piece  of  land,  situate  within  the  limits  of  the  city  of 
Fargo,  occupied  by  the  defendant. 

The  title  relied  upon  by  the  plaintiff  to  maintain  the  action,  is 
derived  from  the  United  States,  by  virtue  of  a  grant  of  land  to  aid 
in  the  construction  of  a  railroad  and  telegraph  line  by  plaintiff 
from  Lake  Superior  to  Puget  Sound,  on  the  Pacific  Coast,  by  the 
.Northern  route:  Act  of  July  2nd,  1864,  Vol.  13,  U.  S.  Statutes 
at  Large,  p.  365.  In  and  by  said  act,  after  granting  right  of  way, 
etc.,  in  section  one,  section  2,  provides  as  follows:  ****** 
"  The  United  States  shall  extinguish,  as  rapidly  as  may  be  con- 
l<  sistent  with  public  policy  and  the  welfare  of  the  said  Indians, 
u  the  Indian  titles  to  all  lands  falling  under  the  operation  of  this 
"  act  and  acquired  in  the  donation  to  the  [road]  named  in  this 
"  bill." 

"  Sec.  3.  Ami  he  it  further  enacted,  That  there  be,  and  hereby 
u  is,  granted  to  the  Northern  Pacific  Railroad  Company,  its  suc- 
u  cessors  and  assigns,  for  the  purpose  of  aiding  in  the  construction 
"  of  said  railroad  and  telegraph  line  to  the  Pacific  Coast,  and  to 
"  secure  the  safe  and  speedy  transportation  of  the  mails,  troops, 
"munitions  of  war  and  public  stores  over  the  route  of  said  line  of 
"  railway,  every  alternate  section  of  public  land  not  mineral,  desig- 
"  nated  by  odd  numbers,  to  the  amount  of  twenty  alternate  sections 
•<  per  mile  on  each  side  of  said  railroad  line,  as  said  company  may 
u  adopt,  through  the  territories  of  the  United  States,  and  ten  alter- 
u  nate  sections  of  land  per  mile  on  each  side  of  said  railroad  when- 
"  ever  it  passes  through  any  state  and  whenever  on  the  line  thereof, 
"  the  United  States  have  full  title,  not  reserved,  sold,  granted,  or 
"  otherwise  appropriated  and  free  from  pre-emption  or  other  claims 
"  or  rights  at  the  time  the  line  of  said  road  is  definitely  fixed  and 
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"  a  plat  thereof  filed  in  the  office  of  the  Commissioner  of  the  Gen- 
"  eral  Land  Office;  and  whenever  prior  to  said  time  any  of  said 
"  sections  or  parts  of  sections  shall  have  been  granted,  sold,  reserved, 
"  occupied  by  homestead  settlers,  or  pre-empted,  or  otherwise  dis- 
"  posed  of,  other  lands  shall  be  selected  by  said  company  in  lieu 

"  thereof,  under  the  direction  of  the  Secretary  of  the  Interior." 

*       *       *       *        *        *       *        ****** 

"  Sec.  6.     And  he  it  further  enacted,  That  the  President  of 
1  the  United  States  shall  cause  the  lands  to  be  surveyed  for  forty 

<  miles  in  width  on  both  sides  of  the  entire  line  of  said  road,  after 

*  the  general  route  shall  be  fixed,  and  as  fast  as  may  be  required 
«  by  the  construction  of  said  railroad;  and  the  odd  sections  of  land 

hereby  granted  shall  not  be  liable  to  sale  or  entry,  or  pre-emption 
before  or  after  they  are  surveyed,  except  by  said  company,  as  pro-" 

*  vided  in  this  act;  but  the  provisions  of  the  act  of  September, 
eighteen  hundred  and  forty-one,  granting  pre-emption  rights, 

4  and  the  acts  amendatory  thereof,  and  of  the  act  entitled  'An  act 

<  to  secure  homesteads  to  actual  settlers  on  the  public  domain,' 
approved  May  twenty,  eighteen  hundred  and  sixty-two,  shall  be, 
and  the  same  are  hereby  extended  to  all  other  lands  on  the  line 

4  of  said  road,  when  surveyed,  excepting  those  hereby  granted  to 
1  said  company.  And  the  reserved  alternate  sections  shall  not  be 
1  sold  by  the  government  at  a  price  less  than  two  dollars  and  fifty 

<  cents  per  acre,  when  offered  for  sale." 

It  has  been  repeatedly  held  that  by  the  terms  employed  in  this 
act,  the  title  in  fee  in  the  land  vested  in  the  grantee,  subject  to  the 
right  of  occupancy  by  the  Indians.  It  was  also  subject  to  the  con- 
ditions subsequent,  imposed  by  the  act.  It  was  an  absolute  grant 
but  in  the  nature  of  a  contract  by  which  both  parties  to  it  agreed 
to  perform  certain  acts.  If  Congress  had  the  power  to  dispose  of 
the  public  lands  (anil  this  power  at  this  day  will  hardly  be  doubted) 
all  fhe  title  the  United  States  had  was  vested  in  the  railroad  com- 
pany, subject  to  the  conditions  to  be  performed  on  its  part*  There 
Vol-  iii— 29 
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is  no  provision  in  this  act,  by  which  the  lands  were  to  revert  to 
the  grantor  in  case  of-  a  failure  to  perform  these  conditions.  The 
title  to  the  land  would  be  unaffected  by  such  failure  until  Congress 
should  see  fit  to  enforce  a  forfeiture.  The  words  used  are  terms 
of  present  grant;  but  at  the  time  this  act  was  passed,  that  portion 
of  the  grant  lying  west  of  the  Red  River,  embracing  the  land  in 
this  contention,  was  Indian  territory,  in  the  possession  of  the 
Wahpeton  and  Sisseton  bands  of  Indians;  hence  the  act  provided 
that  the  United  States  should  extinguish,  as  rapidly  as  consistent 
with  public  policy  and  the  welfare  of  the  Indians,  their  title  to  all 
the  lands  falling  under  the  operation  of  the  act. 

It  was  insisted  on  the  argument  by  the  learned  counsel  for  the 
defendant,  that  these  lands  being  in  the  possession  of  the  Indians, 
were'  excepted  from  the  grant  because  the  United  States  did  not 
have  full  title  within  the  language  of  section  3  of  the  act;  that  it 
cannot  be  presumed  that  Congress  granted  land  to  which  others 
had  pre-existing  rights.  That  is  very  true  in  case  there  is  nothing 
to  show  a  different  intent;  but  it  is  very  evident  from  the  provi- 
sions of  this  act,  that  Congress  did  intend  to  grant  lands  to  which 
the  Indians  had  the  right  of  occupancy ;  otherwise  it  would  not 
have  provided  for  the  extinguishment  of  their  title.  Indeed  if  no 
land  was  granted  by  this  third  section,  subject  to  the  Indian  title 
of  which  they  had  possession,  the  railroad  company  get  but  very 
little  by  the  grant,  and  its  object,  as  declared  in  the  act,  would  be 
most  essentially  defeated,  for  the  reason  that  there  was  at  that 
time  no  other  than  Indian  land  along  the  line  of  this  proposed 
road,  in  the  Territory  of  Dakota.  The  following  clause  in  section 
three  is  referred  to  as  limiting  the  grant  and  supporting  the  con- 
struction of  the  defense:  "Whenever  on  the  line  thereof,  the 
United  States  have  full  title  not  reserved,"  etc.,  "  at  the  time  the 
line  of  said  road  is  definitely  fixed  and  a  plat  thereof  filed  in  the 
General  Land  Office;"  but  it  should  be  borne  in  mind  that  this 
was  an  executory  contract;  it  was  as  if  Congress  had  said,  when 
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we  get  full  title  to  this  land,  the  general  route  of  the  road  being 
fixed,  it  shall  vest  absolutely  in  the  railroad  company.  To  carry 
out  this  agreement,  and  to  get  full  title  it  was  provided  that  the 
Indian  title  should  be  extinguished  as  rapidly  as  possible,  etc., 
With  this  intent;  and  that  other  claims  should  not  attach,  it  was 
provided  that  as  soon  as  the  general  route  of  the  road  should  be 
fixed,  the  land  should  be  surveyed  and  the  odd  sections  should  not 
be  liable  to  sale,  pre-emption,  etc.;  and  this  in  anticipation  of  the 
extinguishment  of  the  Indian  title.  The  land  was  as  clearly  de- 
fined as  it  could  be;  clearly  it  was  Indian  lands — not  that  Con- 
gress intended  to  ignore  the  rights  of  the  Indians,  but  respecting 
them,  agreed  to  acquire  their  rights,  of  course,  in  an  honorable 
way.  Such,  it  seems  to  us,  is  the  fair  construction  to  be  given  to 
that  clause  in  the  act.  This  extinguishment  was  effected  by  a 
treaty  with  the  Indians,  signed  and  executed  on  the  2nd  day  of 
May,  1873.  On  that  day  the  title  became  perfect  in  the  govern- 
ment, and  when  the  line  of  said  road  was  definitely  fixed  by  the 
building  of  the  road  and  filing  the  plat  thereof  in  the  office  of  the 
Commissioner,  vested  in  the  grantee.  The  plaintiff  having  ac- 
quired a  complete  title  and  right  of  possession  to  this  land,  is 
entitled  to  recover  upon  that  title,  unless  the  defendant  can  show 
a  prior  or  better  right.  This  he  seeks  to  do  by  showing  a  pre- 
emption right  which,  it  is  alleged,  attached  to  the  land  prior  to 
the  title  of  the  plaintiff.  He  alleges,  that  having  the  qualifica- 
tions of  a  pre-emptor,  he  entered  upon  the  land  and  attempted  to 
comply  with  the  act  of  September,  1841,  section  2259  of  which 
provides  that  every  person  (having  certain  qualifications)  "  who  has 
"  made,  or  hereafter  makes,  a  settlement  in  person  on  the  public 
"  lands  subject  to  pre-emption,  and  who  inhabits  and  improves 
"  the  same,  and  who  has  erected  or  shall  erect  a  dwelling  thereon, 
"  is  authorized  to  enter  with  the  register  of  the  land  office  for  the 
"  district  in  which  such  land  lies,  by  legal  subdivisions,  any  num- 
"  ber  of  acres,  not  exceeding  one  hundred  and  sixty,  or  a  quarter 
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<<  section  of  land,  to  include  the  residence  of  such  claimant,  upon 
"  paying  to  the  United  States  the  minimum  price  of  such  land." 

It  seems  not  to  be  disputed  that  the  defendant  had  the  qualifi- 
cations of  a  pre-emptor  required  by  this  law.  And  the  record 
Bhows  that  on  the  5th  day  of  October,  1871,  he  settled  on  the  land 
and  improved  it — built  a  small  dwelling  house  and  continued  to 
reside  thereon  up  to  the  time  this  suit  was  commenced;  that  the 
plaintiff  at  the  time  of  such  settlement  was  at  work  on  its  right  of 
way,  laying  its  track  across  said  piece  of  land  6p  settled  upon  by 
defendant  within  about  ten  rods  of  his  dwelling;  that  on  the  28th 
day  of  July,  1873,  the  defendant  signed,  and  on  August  11th 
following,  presented  his  declaratory  statement  to  the  register  and 
receiver  of  the  land  office  at  Pembina,  which  was  the  proper  office, 
declaring  his  intention  to  claim  the  said  land  as  a  pre  emption, 
under  the  said  act  of  Congress,  alleging  settlement  October  5th, 
1871.  The  description  of  land  in  said  declaratory  statement  was 
as  follows:  The  north  half  of  the  northwest  quarter  and  the  north- 
west quarter  of  the  northeast  quarter  and  lot  1  of  section  7,  town- 
ship 139,  range  48,  subject  to  sale  at  the  land  office  at  Pembina, 
in  the  Territory  of  Dakota,  containing  150.95  acres.  The  said 
line  of  road  traverses  this  piece  of  land  from  east  to  west.  This 
statement  was  presented  within  three  months  after  the  township 
plat  was  filed  in  which  it  was  situated.  Thev register  and  receiver 
refused  to  permit  the  defendant  to  file  said  declaratory  statement 
and  to  pre-empt  said  land,  for  the  reason,  as  they  stated,  that  they 
had  been  instructed  to  withhold  said  land  from  sale;  that  the  lands 
therein  described  were  railroad  lands.  From  this  refusal  of  the 
local  land  officers  the  defendant  appealed  to  the  Commissioner  of 
the  General  Land  Office.  And  from  the  decision  of  the  Commis- 
sioner affirming  the  decision  of  the  local  officers,  to  the  Secretary 
of  the  Interior,  who  affirmed  the  decision  of  the  Commissioner. 
And  the  defendant  has  not  at  any  time  taken  any  other  or  further 
steps  to  secure  his  rights  as  a  pre-emptor,  but  in  his  answer  in 
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this  action  alleges  that  the  decision  of  the  Land  Department  was 
erroneous  and  prays  that  such  decision  be  reversed. 

We  now  come  to  the  principal  question  involved  in  this  contro- 
versy, and  upon  which  it  turns — namely,  was  this  land  at  any  time 
public  land  tvbject  to  pre-emption^  so  that  the  defendant  could 
acquire  any  rights  as  a  settler,  or  a  pre-emptor,  upon  it? 

The  plaintiff  having  commenced  work  on  its  right  of  way  in 
1871,  and  continued  from  that  time,  and  having  filed  a  map  of  the 
general  route  of  said  line  from  the  Red  River  to  the  James  River 
and  across  this  land  in  February,  1872,  in  the  office  of  the  Secre- 
tary of  the  Interior,  it  became  the  duty  of  the  President  of  the 
United  States  to  cause  a  survey  of  the  land.  This  authorized  the 
withholding  of  the  same  from  sale,  entry,  or  pre-emption,  by  the 
officers  of  the  Department  of  the  Interior,  as  provided  in  section 
six  of  the  act.  This  provision  had  that  effect,  without  further  no- 
tice; but  it  was  so  formally  withheld  by  notice.  Thus  the  govern- 
ment undertook  to  perform,  and  did  perform  strictly,  all  that  the 
act  provided  should  be  done  to  secure  to  the  defendant  that  which 
it  contracted  for.  This  was  a  mutual  contract;  the  government 
had  an  interest  in  it,  and  in  its  performance  on  the  part  of  the 
railroad  company. 

Section  three  declares  that  beyond  giving  aid  to  the  railroad,  the 
purpose  was  "  to  secure  the  safe  and  speedy  transportation  of  the 
mails,  troops,  munitions  of  war  and  public  stores  over  the  route  of 
said  line  of  railway."  It  had  an  interest  also  in  the  enhanced 
value  of  the  public  lands  in  the  vicinity  of  the  road.  Therefore 
it  was  perfectly  competent  for  Congress  to  provide,  (to  secure  these 
objects)  that  the  odd  sections  falling  within  the  operation  of  the 
act,  be  withheld  from  sale  or  pre-emption,  that  the  grant  might 
be  effective.  They  were  thus  set  apart  from  the  public  domain  so 
that  no  subsequent  act  or  law  of  the  government  could  be  con- 
strued to  embrace  them,  although  not  specifically  excepted.     All 
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that  afterwards  remained  for  the  United  States  to  do  with  respect 
to  them,  and  all  that  could  be  done  under  this  compact  was  to 
identify  the  sections  by  appropriate  surveys:  Beecher  v.  Weth- 
erby,  5  Otto,  524;  Wilcox  v.  Jackson,  13  Peters,  508.  After 
such  appropriation  the  government  was  not  at  liberty  to  sell  them, 
and  any  other  disposition  by  sale,  or  otherwise,  would  be  void: 
Kessell  v.  Board  of  Public  Schools,  18  How.,  19;  Clmtard  v. 
Pope,  12  Wheaton,  587.  After  the  filing  of  the  map  of  the  gen- 
eral route  and  the  lands  surveyed,  the  odd  sections  were  not  for 
sale  or  pre-emption;  and  when  the  Indian  title  was  extinguished 
by  the  ratification  of  the  treaty  between  the  United  States  aud  the 
tribes  then  occupying  them,  the  provisions  of  section  six  of  the  act 
became  effective  and  no  pre-emption  rights  could  be  acquired  there- 
after. 

It  is  not  claimed  that  the  defendant  could  acquire  any  right 
before,  not  even  to  be  regarded  as  a  settler,  and  there  was  no 
interval  after  the  extinguishment  when  these  lands  were  subject 
to  sale,  so  that  no  right  could  attach  at  any  time;  hence  the  status 
of  the  defendant  did  not  bring  him  within  section  2281  of  the 
Revised  Statute,  and  constitute  him  a  settler,  nor  within  the  pro- 
visions of  the  act  of  July  2,  1864. 

Should  there  be  any  doubt  in  the  minds  of  any  as  to  the  lands 

that  were  actually  withheld  by  the  department,  reference  is  had  to 

the  letter  of  instruction  of  the  Commissioner  of  the  General  Land 

Office,  to  the  local  officers.     The  material  part  is  as  follows: 

"  Department  of  the  Interior,  General  Land  Office,      ) 
«  Washington,  D.  C,  March  30,  1*72.  \ 

"Register  and  Receiver,  Pembina,  Dakota  Territory: 

.    "  Gentlemkn  : — I  transmit  herewith  diagram  showing  the  desig- 

"  nated  route  of  the  Northern  Pacific  railroad,  under  act  of  July 

"  2,  1864,  and  by  direction  of  the  Secretary  of  the  Interior,  you 

"  are  directed  to  withhold  from  sale  or  location,  pre-emption  or 

u  homestead  entry,  all  the  surveyed  and  unsurveyed  odd  numbered 
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H  sections  of  public  lands  falling  within  the  limits  of  forty  miles, 
"  as  designated  on  this  map.  ********** 
"  This  order  will  take  effect  from  the  date  of  its  receipt  by  you. 
******  (Signed,)  W.  W.  Curtis, 

"  •  .  Acting  Commissioner" 

It  is  quite  immaterial  to  this  action  when  the  plaintiff  acquired 
title  to  this  land,  only  that  it  was  before  this  action  was  brought. 
There  was  no  Strife  between  the  plaintiff  and  defendant,  as  con- 
tended for  by  counsel,  as  to  priority  of  right,  because  the  land  was 
not  at  any  time  subject  to  pre-emption.  It  is  quite  true  that  a 
person  may  enter  upon  public  lands  not  yet  subject  to  entry  and 
make  improvements;  and  if  the  land  is  subsequently  declared  to 
be  open  to  sale  and  pre-emption,  if  his  settlement  is  followed  up 
by  the  other  steps,  he  may  get  title,  but  he  takeB  the  risk  of  its 
being  withheld  from  sale  or  appropriated  to  some  other  purpose. 
He  acquires  no  right  by  his  settlement  as  against  the  United  States. 
All  the  right  any  such  settlement  would  give  would  be  the  right 
to  enter  the  land  in  preference  to  another  settler  coming  after,  in 
case  the  land  became  open  to  sale.  The  question  of  priority  then 
would  be  of  some  importance  between  two  such  settlers  for  entry 
or  pre-emption.  The  rule  of  first  in  time,  first  in  right,  would 
apply:  Frisbie  v.  Whitney,  9  Wall.,  187;  the  Yosemite  Valley 
Case,  15  Wall.,  77;  Shepley  et  ah  v.  Cowan  et  al.,  1  Otto,  338. 

The  government  undertook  to  grant  these  lands  to  the  railroad 
company  before  the  defendant  or  any  white  man  had  settled  upon 
them,  and  it  used  all  the  means  in  its  power  to  make  the  grant 
effective  and  to  prevent  any  person  from  acquiring  rights  in  them 
except  the  railroad  company.  It  never  consented  by  any  act  of 
Congress  or  of  the  Land  Department  to  sell  them  to  anybody  else, 
but  always  refused  to  do  so,  and  it  would  be  marvelous  if  the 
defendant  should  be  able  to  defeat  this  attempt  in  spite  of  all. 

Much  stress  is  laid  upon  the.  language  of  section  6  of  the  act 
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granting  this  land,  excepting  and  protecting  the  rights  of  set- 
tlers, pre-emptors  and  others;  but  it  is  very  clear  that  bona  fide 
settlers  and  pre-emptors  are  to  be  thus  protected,  which  this  defen- 
dant was  not  and  could  not  be. 

The  passage  of  this  act  was  constructive  notice  to  all  the  world 
that  this  land  was  appropriated  to  the  purposes  of  this  railroad ; 
that  the  odd  numbered  sections  would  be  withheld  from  sale  and 
pre-emption  as  soon  as  the  land  was  surveyed,  and  the  even  num- 
bered sections  put  in  the  market  at  $2.50  per  acre  when  the  gen- 
eral route  was  fixed.  The  act  so  declares,  and  as  a  matter  of  fact, 
this  was  done  long  before  the  Indian  title  was  extinguished.  The 
road  was  built  across  the  land  in  question  while  the  defendant  was 
a  mere  trespasser.  These  facts  all  came  to  the  personal  knowledge 
of  the  defendant  who  was  on  the  ground.  He  presented  his  de- 
claratory statement  to  the  land  office  at  Pembina  with  the  full 
knowledge  that  his  improvements  were  on  an  odd  numbered  sec- 
tion which  was.  not  subject  to  pre-emption  and  never  had  been. 
In  any  view  we  can  take  of  this  case,  we  cannot  see  that  the  de- 
fendant has  any  valid  claim  or  right  to  this  land.  Judgment  of 
the  District  Court  is, 

Affirm  kd. 

All  the  Justices  concurring. 


The  Stab  Wagon  Co.  v.  Matthiessen  et  al. 

statute  or  limitations:  affects  bembdt:  governed  by  lex  fobl  Suits 
brought  to  enforce  contracts,  either  in  the  state  where  they  were  made  or 
in  the  courts  of  other  states,  are  subject  to  the  remedies  of  the  forum  in 
which  the  suit  is,  including  that  of  the  statute  of  limitations. 
practice:  reply:  when  necessary.  By  the  Code  of  Civil  Procedure  of 
this  territory,  when  the  answer  contains  newraatter  constituting  a  counter 
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claim,  a  reply  is  necessary  to  put  in  issue  such  new  matter.  But  unless  the 
new  matter  set  up  in  the  answer  constitutes  a  counter  claim,  no  reply  is 
necessary  unless  ordered  by  the  court. 

3.  FiiKA.  of  payment:  bubdbn  of  fboof.  "Where  the  plea  of  payment  is  set  up 
b>  a  defendant  the  burden  is  on  him  to  establish  such  defense  by  compe- 
tent proof. 

4.  bams:  ho  issue.  In  this  case  the  statute  of  limitations  had  not  commenced 
to  run  in  this  territory,  and  there  was  no  fact  in  reference  to  the  same  to  be 
submitted  to  the  jury. 

5.  evidence:  ooliiATbbaii  seoubitt:  not  payment.  The  giving  of  security, 
either  by  mortgage  or  trust  deed,  was  not  a  payment  of  the  note,  nor  is  it  a 
defense  in  an  action  brought  on  the  note,  only  so  far  as  the  security  may 
have  been  paid  to  the  holder  of  the  note. 

6b  DiBBonxo  vbbdiot:  no  evidence:  court  may.  Before  the  evidence  is  left 
to  the  jury,  there  is,  or  may  be,  in  every  case,  a  preliminary  question  for 
the  Judge — not  literally  whether  there  is  no  evidence,  but  whether  there  is 
any  upon  which  a  jury  can  properly  proceed  to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  burden  of  proof  is  imposed.  There  being  no 
sufficient  evidence  in  this  case  to  warrant  a  verdict  for  the  defendant  upon 
the  issue,  it  was  not  error  for  the  Court  to  direct  a  verdict  for  plaintiff. 

Appeal  from  the  District  Court  of  Lawrence  County. 

The  facts  are  stated  in  the  opinion. 

GUVbert  B.  Scofield,  for  defendants  and  appellants.     Points  and 
authorities  in  brief: 

The  motion  made  by  plaintiff  for  the  Court  to  instruct  the  jury 
to  find  a  verdict  for  plaintiff  for  the  amount  claimed  in  the  com- 
plaint should  have  been  denied:  Wardell  v.  Hughes  et  al.,  3 
Wend.,  418;  Clark  v.  Dutcher,  9  Cowen,  674;  Graham  &  W.  on 
New  Trials,  Vol.  1,  p.  270,  et  seq.  The  plea  of  statute  of  limita- 
tions should  have  been  submitted  to  the  jury,  it  being  a  question 
of  fact  as  to  the  residence  of  the  parties.  Where  no  denial  is  made 
this  plea  is  taken  as  true,  and  evidence  must  be  adduced  to  dis- 
prove the  allegation. 
Vol-  ni—30 
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Van  Cise,  Wilson  <&  Martin,  for  plaintiff  and  respondent. 

Where  the  statute  of  limitations  is  set  up,  the  court,  in  its  dis- 
cretion, on  defendant's  motion,  may  require  a  reply.  It  is  not  a 
counter  claim  wh?ch  is  taken  as  admitted  unless  denied:  Code  of 
Civil  Proc,  Sees.  122  and  137;  Ilubbel  v.  Fowler,  1  Abb.,  (N.  S.) 
1;  Jarvis  v.  Pike,  11  id.,  398.  The  statute  of  limitations  is  not 
enacted  to  extinguish  the  debt,  but  to  bar  the  remedy,  and  the  lex 
fori  governs:  Sloan  v.  Waugh,  18  Iowa,  226;  Leroy  v.  Crown- 
ingshield,  2  Mason  C.  C,  467;  Townsend  v.  Jennison,  9  How., 
(U.  S.)  467.  The  burden  is  on  defendants  to  prove  payment.  The 
Court  is  authorized  to  direct  the  jury  to  find  a  verdict  for  a  party, 
when  there  is  no  conflict  in  the  evidence  and  no  dispute  about  the 
fact6,  or  when  there  is  6uch  a  preponderance  of  evidence  on  one 
side  that  a  verdict  to  the  contrary  would  be  set  aside  as  against 
the  evidence:  3  Waits'  Prac,  181;  Thompson  Charging  Jury,  p. 
44;  Chandler  v.  Von,  Bowler,  24  How.,  (U.  S.)  227;  Hmflingerv. 
Stafford,  38  Wis.,  391;  Shirley  v.  Vail,  38  How.  Pr.,  406;  Mer- 
chants'* Bank  v.  State  Bank,  10  Wall.,  637;  Imp?%ovement  Co.  v. 
Munson,  14  Wall.,  488;  29  Wis.,  165;  1  Green.,  (la.)  259;  id., 
494;  1  Cal.,  109;  23  Cal.,  593;  33  Cal.,  Ill;  4  Ohio  St.,  628; 
18  N.  Y.,  422;  24  N.  Y.,  430;  44  N.  Y.,  577;  54  N.  Y.,  253;  2 
Saw.,  (C.  C.)  500;  3  id.,  500;  22  Wall.,  116;  93  U.  S.,  143;  94 
U.  S.,  278;  99  U.  S.,  676;  100  U.  S.,  693. 


Edgeeton,  C.  J. — This  was  an  action  brought  in  the  Fir6t  Dis- 
trict for  Lawrence  county  by  the  respondent  against  the  appellants. 
The  complaint  alleges*  that  the  plaintiff  is  a  corporation  duly  or- 
ganized under  the  laws  of  Iowa;  that  at  Salt  Lake  City,  Utah,  on 
March  1, 1875,  the  defendants  duly  executed  their  promissory  note 
to  the  plaintiff,  promising  to  pay  the  plaintiff  $700,  with  interest 
at  1  per  cent,  per  month,  on  or  before  nine  months  after  date;  that 
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no  part  of  the  note  lias  been  paid,  and  that  there  is  now  due  and 
owing  the  plaintiff  from  the  defendants  on  6aid  note,  $700,  and 
interest  at  1  per  cent,  per  month,  since  March  1;  1875. 

The  answer  denies,  upon  information  and  belief,  that  the  plain- 
tiff is  a  corporation.  The  answer  admits  the  execution  of  the  note 
but  alleges  that  it  has  been  fully  paid;  that  one  of  the  defendants 
gave  the  plaintiff  a  trust  deed  to  certain  property  in  Salt  Lake  City 
of  the  value  of  $1,200,  to  secure  the  payment  of  the  note,  which 
defendants  are  informed  and  believe  has  been  sold  and  proceeds 
applied  to  the  payment  of  the  note  to  its  full  amount  and  interest. 
The  answer  further  alleges  that  if  said  corporation  ever  existed  it 
has  been  dissolved.  The  answer  contains  the  following  allegations: 
"  The  defendants  further  say,  that  the  pretended  indebtedness  upon 
"  the  promissory  note  set  forth  in  the  complaint,  if  any  was  con- 
44  tracted,  it  was  in  the  city  of  Salt  Lake,  in  the  Territory  of  Utah, 
"  and  that  by  the  laws  of  said  territory,  the  same  is  barred  by  the 
44  statutes  of  limitations  of  said  Territory  of  Utah,  and  by  the  laws 
44  of  the  Territory  of  Dakota;  that  the  said  Peter  Matthiessen 
44  resided  in  Salt  Lake  City  for  more  than  three  years  after  the 
44  said  note  became  due  and  payable."     There  was  no  reply. 

After  the  evidence  was  all  in  the  Court  instructed  the  jury  to 
return  a  verdict  for  the  amount  of  the  note  and  interest.  To  which 
the  defendants  excepted.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $1,267.  A  motion  was  made  by  the  defendants  for  a 
new  trial,  which  was  denied,  and  judgment  rendered  for  the  plain- 
tiff in  accordance  with  the  verdict  of  the  jury.  From  which  judg- 
ment the  defendants  appeal  to  this  court. 

The  only  questions  urged  in  this  court  are — -first,  that  the  court 
below  should  have  denied  the  motion  of  the  plaintiff  to  instruct 
the  jury  to  find  a  verdict  for  the  plaintiff;  and,  second,  that  the 
plea  of  the  statute  of  limitations  should  have  been  submitted  to 
the  jury  as  a  question  of  fact. 

Examining  these  propositions  in  the  inverse  order  in  which  they 
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were  presented,  by  the  Code  of  Civil  Procedure  of  this  territory, 
when  the  answer  contains  new  matter  constituting  a  counter  claim, 
a  reply  is  necessary  to  put  in  issue  such  new  matter;  but  unless 
the  new  matter  set  up  in  the  answer  constitutes  a  counter  claim, 
then  no  reply  i6  necessary,  unless  ordered  by  the  court. 

This  action  was  commenced  within  six  years  from  the  maturity 
of  the  note.  It  does  not  appear  what  the  laws  of  Utah  are  upon 
this  question,  but  assuming  that  by  the  laws  of  that  territory  the 
limit  for  bringing  actions  upon  contracts  of  this  kind  to  be  three 
years,  what  will  be  the  effect  on  this  action?  In  Townsend  v. 
Jennison,  in  9  Howard,  p.  420,  the  Supreme  Court  of  the  United 
States  lays  down  the  rule,  "  that  the  obligations  of  the  contract 
"  upon  the  parties  to  it,  except  in  well  known  cases,  are  to  be  ex- 
"  pounded  by  the  lex  loci  contractus.  Suits  brought  to  enforce 
"  contracts,  either  in  the  state  where  they  were  made,  or  in  the 
"  courts  of  other  states,  are  subject  to  the  remedies  of  the  forum 
"  in  which  the  suit  is,  including  that  of  statutes  of  limitations." 

In  reference  to  the  nature  of  the  plea  of  the  statute  of  limitations, 
the  same  court  says  in  McElmoyle  v.  Cohen,  13  Meters,  p.  327: 
"  Is  it  a  plea  that  settles  the  right  of  a  party  on  a  contract  or  judg- 
"  ment,  or  one  that  bars  the  remedy?  Whatever  diversity  of 
u  opinion  there  may  be  among  jurists  upon  this  point,  we  think 
"  it  well  settled  to  be  a  plea  to  the  remedy,  and  consequently  that 
"  the  lex  fori  must  prevail." 

In  the  case  before  us  the  statute  of  limitations  had  not  com- 
menced to  run  in  this  territory,  and  there  was  no  fact  in  reference 
to  the  same  to  be  submitted  to  the  jury.  The  execution  of  the 
note  was  admitted  in  the  pleadings.  The  evidence  showed  that 
plaintiff  was  an  incorporation. 

The  only  remaining  question  is,  whether  the  Court  was  justified 
in  directing  a  verdict  for  the  plaintiff.  The  burden  was  upon  the 
defendant  to  establish  his  plea  of  payment  by  competent  proof. 
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It  appear  i  by  the  evidence  that  the  only  payment  ever  claimed  to 
be  made  upon  the  note  was  that  a  trust  deed  upon  certain  prop- 
erty in  Salt  Lake  City  was  made  by  Nicolai  C,  one  of  the  defen- 
dants, to  Peter  Matthiessen,  the  other  defendant,  and  by  him 
assigned  to  the  plaintiff  as  collateral  security  for  this  note.  The 
giving  of  security,  either  by  mortgage  or  trust  deed,  was  not  a 
payment  of  the  note,  nor  is  it  a  defense  .in  an  action  brGught  on 
the  note,  only  so  far  as  the  security  may  have  been  paid  to  the 
holder  of  the  note.  There  is  no  evidence  that  this  security  or  any 
part  thereof  has  ever  been  paid  to  the  plaintiff  or  his  agent. 

There  seems  to  have  been  an  attempt  to  prove  that  the  property 
on  which  the  trust  deed  was  given,  was  turned  over  to  the  plaintiff 
and  that  the  note  wras  to  be  surrendered.  One  of  the  defendants 
testifies  that  he  went  to  the  plaintiff's  agent,  one  Lowe,  at  Salt 
Lake  City,  and  offered  to  turn  over  the  property  to  him,  and 
brought  the  tenant  who  occupied  the  property,  and  told  him 
plaintiff's  agent  would  thereafter  collect  the  rent  on  the  property. 
But  at  the  very  outset  the  agent  told  the  defendant  he  did  not  have 
the  papers;  that  u  they  took  them  along  with  them  to  Cedar  Itaj>- 
idsy  Iowa" 

It  no  where  appears  that  the  plaintiff  has  ever  received  any  rent 
or  otherwise  U6ed  the  property.  There  is  no  proof  that  Lowe  pro- 
fessed to  have  any  power  to  satisfy  the  debt,  or  that  the  same  was 
within  6cope  of  his  authority.  There  is  no  attempt  to  prove  that 
the  plaintiff  ever  accepted  this  offer  or  ever  ratified  the  alleged 
acts  of  the  agent  in  reference  thereto.  We  have  failed  to  find  any 
competent  evidence  to  support  the  plea  of  payment,  or  at  least  not 
sufficient  to  warrant  a  verdict  for  the  defendant  upon  this  issue. 

The  rule  laid  down  by  the  Supreme  Court  of  the  United  States 
in  Commissions,  etc.,  v.  Clark,  reported  in  4  Otto,  p.  284,  seems 
to  be  the  correct  one:  "  Decided  cases  may  be  found  where  it 
"  is  held,  that  if  there  is  a  scintilla  of  evidence  in  support  of  a 
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44  case,  the  Judge  is  bound  to  leave  it  to  the  jury;  but  the  mod- 
"  ern  decisions  have  established  a  more  reasonable  rule,  to- wit: 
"  that  before  the  evidence  is  left  to  the  jury  there  is  or  may  be 
44  in  every  case  a  preliminary  question  for  the  Judge,  not  literally 
44  whether  there  is  no  evidence,  but  whether  there  is  any  upon 
44  which  a  jury  can  properly  proceed  to  find  a  verdict  for  the 
44  party  producing  it,  upon  whom  the  burden  of  proof  is  imposed." 

Upon  the  whole  case  we  can  see  no  error  in  the  court  below  in 
directing  a  verdict  for  the  plaintiff.     The  judgment  is, 

Affirmed. 
All  the  Justices  concur. 


Moline  Plow  Co.  v.  Gilbert  et  al. 

1.  evidence:  admitting  impbopeb:  not  affecting  verdict:  not  ground  fob 
bevebsal.  The  admission  of  secondary  evidence  without  the  proper  foun- 
dation being  laid  therefor  is  not  ground  for  a  new  trial,  when  it  clearly  ap- 
pears to  this  court  that  no  injustice  has  been  done,  and  the  verdict  would 
have  been  the  same  with  or  without  such  evidence. 

2.  same:  witness  understanding:  not  competent  evidence.  A  witness  can- 
not testify  as  to  his  understanding  of  the  terms  of  a  contract;  and  the  exclu- 
sion of  such  evidence  is  not  error,  even  when  the  ground  of  the  objection  to 
the  evidence  is,  that  the  answer  is  not  responsive  to  the  question  asked. 

3.  semble:  charging  the  jubt:  duty  of  the  ooubt.  It  is  the  duty  of  the 
court  to  charge  the  jury,  whether  requested  or  not,  upon  every  point  mate- 
rial to  the  decision  of  the  case,  upon  which  there  is  evidence,  and  to  charge 
correctly  and  fully. 

4.  special  vebdiots:  DIRECTING:  in  disobetion  of  ooubt.  The  court  may,  in 
its  discretion,  instruct  the  jury,  if  they  find  a  general  verdict,  to  find  upon 
particular  questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a  written 
finding  thereon.  But  when  the  charge  of  the  court  fully  covers  all  the 
issues  in  the  case,  it  is  not  error  to  refuse  to  instruct  the  jury  to  find  speci- 
ally upon  certain  issues. 
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5.  guarantors:  what  exonerates.    In  an  action  on  a  contract  of  guaranty,  it 

is  not  error  to  instruct  the  jury,  that  if  the  terms  of  the  agreement,  guai* 
anteed  by  defendants,  were  altered  in  any  respect  without  consent  of  the 
defendants,  in  the  time  of  payment,  or  in  the  proportionate  part  payable  in 
the  first  payment,  or  in  the  matter  of  interest,  or  if  any  alteration  was  made 
which  impaired  or  suspended  plaintiffs  remedy  against  the  principal,  the 
defendants  would  be  exonerated;  but  query,  whether  shortening  the  time 
of  payment  impairs  or  suspends  the  remedies  or  rights  of  the  creditor 
against  the  principal. 

6.  verdict:  evidence  conflicting:  court  wiiiL  not  disturb.  Where  there 
is  a  substantial  conflict  of  evidence,  and  the  evidence  is  sufficient  to  sustain 
the  findings  of  the  jury,  the  ferdict  will  not  be  disturbed  in  this  court. 

Appeal  from  the  District  Court  of  Minnehaha  County. 

The  opinion  states  the  facts. 

Winsor  &  Swezey,  for  defendants  and  appellants.  Points  and 
authorities  in  brief: 

The  court  erred  in  admitting  in  evidence  the  letter-press  copy 
of  plaintiff's  letter  of  March  14,  1878,  to  Gilman,  no  proper  foun- 
dation therefor  having  been  laid:  Foot  v.  Bentley,  44  N.  Y.,  166 ; 
Delaney  v.  Erickson,  6  N.  W.  Rep.,  (Neb.)  600;  73  111.,  161;  57 
Ga.,  50. 

The  court  erred  in  its  refusal  to  submit  to  the  jury  certain  spe- 
cial issues,  and  instruct  them  that  in  their  discretion  they  might 
find  special  verdicts  thereon,  as  requested  by  defendants.  This  is 
an  action  for  the  recovery  of  money  only,  and  the  rule  of  our  statute 
is  the  same  as  at  common  law:  Code  of  Civil  Proc,  Sec.  261;  1 
Burriirs  Prac,  242;  Tidd's  Prac.,  897;  Peck  v.  Snyder,  13  Mich., 
21;  Henderson  v.  Walker,  32  id.,  68;  Jones  v.  Ins.  Co.,  61  N.  T., 
79;  Schultz  v.  Cremer,  13  N.  W.  Rep.,  59  ^  People  v.  Antonio, 
27  Cal.,  404. 

Any  alteration  in  the  terms  of  the  contract,  without  the  consent 
of  the  guarantor,  releases  him   from  his  obligation:     Civil  Code, 
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Sec,  1666;  Brandt  on  Guar,  and  S.,Secs.  330,  338,345-7;  Leeds 
v.  Dunn,  10  N.  Y.,  469.  The  evidence  is  insufficient  to  sustain 
the  verdict,  because  the  proofs  do  not  correspond  with  the  allega- 
tions of  the  complaint:  Stout  v.  Coffin,  28  Cal.,  65;  Hall  v. 
Polaek,  42  Cal,  218;  Algeo  v.  Duncan,  39  N.  Y.,  313. 

Griff  shy  <&  Wilkes,  for  plaintiff  and  respondent. 

The  writers  of  the  letter  of  guaranty  were  not  entitled  to  notice 
of  its  acceptance.  Tli6  shipment  of  the  goods  pursuant  to  the 
order  of  Gilman,  completed  the  acceptance  of  the  guaranty,  and 
the  admission  of  the  letter-press  copy  in  evidence  could  not  preju- 
dice the  defendant,  the  shipment  being  conceded  and  undisputed: 
3  Waits'  Practice,  420,  et  seq.  A  witness  cannot  testify  to  his 
understanding  of  a  contract,  hence  it  was  not  error  to  exclude  the 
answer  in  the  Lobdell  deposition;  besides,  L'obdell  was  a  witness 
in  person,  and  his  deposition  could  not  be  used,  except  to  impeach 
his  oral  testimony.  The  exception  to  the  refusal  of  the  Judge  to 
charge  in  relation  to  special  verdicts,  and  the  record  in  that  behalf, 
are  too  indefinite,  and  do  not  point  out  what  defendant  asked: 
Jones  v.  Ins.  Co.,  61  N".  Y.,  79.  That  the  writers  of  the  letter  of 
guaranty  are  liable  under  the  circumstances  of  this  case,  is  sus- 
tained by  all  the  authorities:  Civil  Code,  Sees.  33,  1690,  1696, 
1659,  1660;  Brandt  on  Guar,  and  S.,  105-6;  13  N.  Y.,  234;  2 
Am.  Kep.,  486;  10  Curtis,  420;  24  Wend.,  82;  6  Hill,  543;  21 
Wallace,  294;  34  Conn.,  27;  11  Wend.,  312;  41  Iowa,  479;  73 
N.  Y.,  335. 

Plaintiffs  and  defendants'  theories  of  the  facts  were  both  fully 
before  the  jury,  and  the  charge  of  the  court  placed  the  issues  fairly 
before  them.  The  evidence  was  conflicting,  and  this  court  will  not 
now  disturb  the  verdfct. 


Kidder,  J. — This  action  was  brought  upon  a  letter  of  guarantee, 
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which  was  as  follows: 

«  Sioux  Falls,  D.  T.,  March  9,  1878, 

*4  Moline  Plow  Co-,  Moline,  Illinois: 

44  Sibs: — We,  the  undersigned,  are  acquainted  with  Peter  Gil- 

■"  man  of  this  place,  (formerly  of  Fondulac,  Wisconsin,)  and  have 

44  no  hesitation  in  endorsing  him  as  an  honest,  capable  business 

•"  man,  and  deserving  of  confidence  And  credit     We  think  your 

444  informant  in  regard  to  Mr.  Oilman's  business  ability  and  capacity 

-"  was  in  error,  if  not  selfish  and  malicious.     We  will  satisfy  all 

44  orders  Mr,  Gilman  gives  this  spring — such  as  plows  and  culti- 

4i  vators.  Wm.  B.  Dick, 

44  H.  Gilbert, 

■"  Jacob  SchjETzel,  Jb." 

Mr.  Dick,  having  deceased,  was  not  made  s.  party.     Peter  Oil- 
man took  this  guarantee  and  enclosed  it  to  the  plaintiff  in  his 

letter,  which  reads: 

«  Siou*  Falls,  D.  T.,  March  9,  1878, 

44  Moline  Plow  €on  Moline,  Illinois: 

44  Will  you  accept  my  order  under  the  recommend  enclosed  i 
44  If  so,  ship  me  the  breakers  as  ordered;  also  the  cultivators  and 
"  about  six  vibrating  harrows,  (XXX.)  I  am  sorry  about  such  a 
44  report  as  stated  to  you,  but  still  1  will  try  and  satisfy  you,  and 
**  I  know  you  will  think  so  much  the  more  of  me. 
44  I  remain  yours, 

44  Peteb  Gilman. 

44  If  you  accept  my  order  please  ship  the  goods  at  once,  and 
44  oblige.  P,  G." 

Thereafter  during  the  spring  of  1878,  Gilman  gave  to  the  plain- 
tiff four  other  orders  for  plow6  and  cultivators  which  the  plaintiff 
filled  by  selling  and  delivering  the  same  to  him  at  Moline,  Illinois, 
to  the  amount  of  $1,051.05,  upon  which  there  was  paid  $50.53, 
The  balance  is  what  was  sought  to  recover.  Previous  to  all  of 
Yol.  m— 31 
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which  Gilman  sent  an  order  to  the  plaintiff,  which  is  as  follows: 

«  Sioux  Trails,  D.  T.,  January  21,  1878. 
u  Moline  Plow  Co.,  Moline,  Illinois: 

"  I  hereby  order  of  you  the  plows  and  other  goods  in  your  price 
u  list  hereto  annexed,  to  be  delivered  on  board  of  cars  at  Moline, 
"  Illinois,  marked  '  Peter  Oilman,'  at  prices  and  terms  of  warranty 
"  annexed,  for  which  I  agree  to  pay  you  one-half  September  15, 
"  1878,  and  January  1,  1879,  with  interest  at  ten  per  cent,  from 
"  maturity,  payable  at  Sioux  Falls  Bank,  Sioux  Falls,  D.  T.,  ex- 
"  change  or  express  charges  prepaid.  Account  to  be  settled 
"  monthly  by  note,  payable  as  above.  XXX. 

"  All  other  goods  ordered  during  the  season  will  be  on  the  same 
•'  terms,  and  are  to  be  paid  for  in  the  same  manner.         XXX. 

"  Discount  from  this  list  30  per  cent.     Ship  on  or  about  March 
"  1,  1878,  via  cheapest  route.     Peter  Gilman, 
"  M.  P.  Co.  per  P.  E.  Fowleb." 

[Here  follows  Schedule  of  Prices.) 

This  order  after  looking  up  the  commercial  standing  of  Mr. 
Gilman  the  plaintiff  declined  to  fill  unless  Gilman  could  furnish 
good  security,  and  this  was  communicated  to  Mr.  Gilman  before 
March  9.  And  there  was  testimony  introduced  on  the  trial  below, 
as  the  record  shows,  which  tended  to  prove  that  said  order  was 
"  canceled  "  and  "  laid  away  as  dead  paper,"  when  the  guaranty 
was  received;  and  there  was  also  testimony  which  tended  to  show 
that  it  was  in  esse  at  that  time,  and  that  said  goods  were  sold  and 
delivered  upon  it. 

On  the  28th  of  July,  1878,  the  agent  of  the  plaintiff — without 
the  knowledge  or  consent  of  the  defendants,  or  either  of  them — 
settled  the  balance  of  said  account,  by  taking  two  notes  payable  to 
the  plaintiff,  one  for  the  sum  of  $550.53,  with  exchange  on  New 
York,  or  express  charges,  and  interest  from  date  at  the  rate  of  ten 
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per  cent,  annually  until  paid,  payable  the  15th  day  of  September, 
and  executed  by  Peter  Gilman  and  Win.  B.  Dick.  The  other 
payable  the  15th  of  November,  1878,  for  the  sum  of  $450. 
(Otherwise  the  same  as  above.)  Also  there  was  a  settlement  of 
same  date,  signed  by  Gilman  and  Fowler,  the  agent  of  the  plain- 
tiff, as  follows: 

"  Settlement  with  Peter  Gilman,  Sioux  Falls,  Dakota,  date  July 
«  28,  1878: 

"  Account  M.  P.  Co.:  Invoice  May  20,  1878. 

§1051.05 

«  Bills  Rec.  date  July  28,  1878:  6V.     " 

"Due  Sept.  15,  1878 $  550.53 

«  Due  Nov.  15,  1878 450.00 

u  Cash  to  balance 50.52 

«  Retained $50.52. 

"  Peter  Gilman, 

"  Moline  Plow  Co.  per  P.  E.  Fowler." 

There  seems  to  have  been  no  objection  to  the  complaint,  which 
counted  on  the  letter  of  guaranty,  and  the  sale  and  delivery  of  the 
goods  to  Gilman.  The  defendants  in  their  answer  admit  only  the 
writing  and  sending  of  the  letter,  and  deny  each  and  every  other 
allegation  of  the  complaint.  The  answer  also  sets  up  that  by  the 
agreement  under  which  the  goods  were  purchased,  certain  terms 
of  credit  and  payment  were  agreed  upon,  and  that  subsequently, 
without  their  knowledge,  these  terms  were,  by  the  principal  parties, 
materially  altered,  whereby  they  were  exonerated. 

The  first  assignment  of  error  was  the  admitting  in  evidence  upon 
the  trial  the  letter-press  copy  of  the  plaintiff's  letter  of  March  14, 
1878,  which  is  as  follows : 
"  Peter  Gilman,  Esq., 

"  Sioux  Falls,  D.  T. 

"  Yours  of  the  9th  is  at  hand  and  satisfactory.  We  will  ship 
"  your  goods  in  a  day  or  so  and  hope  they  will  arrive  promptly. 
"  Lobdell." 
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It  appears  that  no-  foundation  wa&  laid  for  its  introduction,  and 
it  was  objected  to  upon  that  ground.  The  objection  was  well  taken 
if  the  investigation  stops  here,  but  this  letter  was  written  in  reply 
to  Gilman's  letter  of  March  9,  in  which  he  encloses  the  defendant's 
letter  of  guaranty  of  the  same  date,,  and  inquires,  "  Will  you  accept 
"my  order  under  the  recommend  enclosed?  If  so,  ship  me  the 
"  breakers  as  ordered,  and  also  the  cultivators,"  &c.  This  letter 
of  Gilman's  did  not  require  a  reply;  the  contract  between  the 
parties  was  consummated  upon  the  shipping  of  the  goods.  He 
did  not  say,  "•  If  you  accept  my  orderrwrite  me."  It  was  entirely 
immaterial  whether  the  plaintiff  replied  to  the  letter  or  not.  The 
goods  were  shipped  in  response  to  the  letter,  and  the  plaintiff  would 
have  been  entitled  to  recover  just  the  same  as  if  no  reply  had  been 
sent  him.  "Wc  are  unable  to  comprehend  in  what  respect  the  ad- 
mission  of  the  copy  could  affect  the  recovery,  or  be  an  injury  to 
the  defendants. 

In  the  celebrated  divorce  case,  Forrest  v.  Forrest,  25  N.Y.,  501,. 
the  learned  Judge  who  delivered  the  opinion  of  the  court,  said  i 
"  It  was  insisted  that  the  same  principles  upon  which  a  court  of 
u  law  formerly  proceeded  in  granting  or  refusing  a  new  trial  should 
"  be  applied  to  the  case;  and  if  evidence  had  been  rejected  on  the 
u  trial  of  the  issues  that  ought  to  have  been  received,  or  evidence 
"  received  that  should  have  been  rejected,  the  defendant  was  en- 
u  titled  to  a  new  trial.  This  is  hardly  the  rule  now  in  a  court  of 
"  law — for,  latterly,,  even  these  courts  undertake  to  judge  for 
u  themselves  of  the  materiality  of  the  evidence  found  to  have  been 
"improperly  admitted  or  rejected;  and  when  satisfied  that  no 
"  injustice  has  been  done,  and  that  the  verdict  would  have  been 
"  the  same  with  or  without  such  evidence,  they  have  refused  a 
"  new  trial."  He  cited  Doe  v.  Tyler,  6  Bing.,  561,  and  other 
cases,  and  went  on  to  say:  "Courts  of  equity  have,  however, 
"  been  governed  by  very  different  principles  from  those  of  a  court 
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"  of  law,  in  granting  or  refusing  new  trials  of  issues  of  fact. 
"  Though  evidence  has  been  improperly  admitted  or  rejected,  if  a 
"  court  of  equity  was  satisfied  that  the  verdict  ought  not  to  have 
u  been  different,  it  would  not  grant  a  new  trial  merely  on  such 
"  ground."     He  cited  Barker  v.  Bay,  2  Russ.,  63,  and  other  cases. 

A  rule  is  laid  down  in  3  Waits'  Practice,  420,  sustained  by 
numerous  authorities,  which  we  consider  as  settled,  viz:  "That 
"  whether  the  error  complained  of  was  the  admission  of  improper  * 
"  testimony,  or  the  rejection  of  that  which  was  proper,  another 
"  trial  will  not  be  ordered,  unless  the  court,  taking  the  whole  of 
"  the  evidence  together  and  connecting  it  with  the  Judge's  charge, 
"  thinks  that  injustice  has  been  done  by  the  error  committed." 
This  is  extending  the  rule  further  than  we  are  asked  to  do  in  the 
case  at  bar. 

2.  Was  there  error  in  the  ruling  out  of  a  portion  of  the  depo- 
sition of  Chas.  W.  Lobdell?  The  deposition  was  taken  by  the 
plaintiff  to  be,  and  was,  used  by  him  on  a  former  trial  of  this  case. 
And  Lobdell  was  in  court  and  was  a  witness,  and  had  testified  on 
the  part  of  the  plaintiff  in  the  trial  of  the  case.  The  defendants 
offered  interrogatory  11,  of  said  deposition,  and  the  witness'  an- 
swer thereto,  which  were  as  follows: 

"Interrogatory  11. — Was  there  any  agreement  between  the 
"  plaintiff  and  Gilman,  or  between  the  plaintiff  and  defendants 
u  that  the  time  mentioned  for  payment  in  the  order  of  January 
"  21,  1878,  should  govern  for  any  and  all  sales  made  during  the 
"  spring  of  1878,  under  the  defendant's  letter  of  guaranty?  If  so, 
"  state  regarding  it. 

"  Answer, — As  I  understood  it  the  terms  for  the  season  were 
"  stated  in  the  original  order,  <  Exhibit  A,'  and  the  guaranty  was 
"  for  the  same  time*" 

Objected  to  because  the  answer  was  not  responsive  to  the  ques- 
tion. 
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If  this  question  had  been  put  to  a  witness  upon  the  stand,  and 
he  had  answered  it  in  the  same  manner,  it  would  have  at  once 
been  stricken  out  by  the  court  on  motion.  It  is  a  well  settled 
doctrine  that  a  witness  cannot  testify  as  to  his  understanding  of  a 
matter;  and  it  is  clear  that  the  answer  is  not  responsive  to  the 
question.  Although  under  this  objection  the  court  ruled  cor- 
rectly, yet  the  proper  objection  would  have  been,  that  the  wit- 
'  ness  is  here  in  court,  and  therefore  the  deposition  is  not  admis- 
sible; then  it  could  not  have  been  used  only  to  impeach  the  witness 
after  the  proper  foundation  had  been  laid. 

"  The  deposition  of  any  witness  may  be  used  only  in  the  follow- 
"  ing  cases: 

"  1.  When  the  witness  does  not  reside  in  the  county  where  the 
"  action  or  proceeding  is  pending,"  *  *  *  "  or  is  absent 
"  therefrom:"  Code  of  Civil  Proa,  Sees.  469,  479.  "When  a 
"  deposition  is  offered  to  be 'read  in  evidence,  it  must  appear  to 
"  the  satisfaction  of  the  court  that  for  some  cause,  specified  in 
"  section  469  of  this  Code,  the  attendance  of  the  witness  cannot 
"  be  procured:"     Sec.  482. 

3.  Refusing  to  submit  to  the  jury  special  issues  as  requested, 
is  alleged  as  error.  At  the  proper  time  the  defendants  presented 
three  special  issues  in  writing,  as  follows: 

"  1.  Did  the  defendants  at  the  time  of  giving  the  letter  of 
"  guaranty  understand  that  the  orders  of  Gilman,  therein  referred 
"  to,  were  to  be  given  and  filled  on  credit;  and  if  so,  upon  what 
"  terms  of  credit?" 

"  2.  Were  the  goods  ordered  by  Gilman  and  sent  by  the 
"  plaintiff  upon  the  terms  of  credit  specified  in  the  order  or  cou- 
"  tract  of  January  21,  1878?" 

"  3.  Wore  the  terms  of  credit  agreed  upon  between  the  plain- 
"  tiff  and  Gilman  (if  any)  changed  upon  the  settlement  of  July  28, 
"  1878,  without  the  consent  of  the  defendants?" 
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And  the  defendants  asked  the  court  to  submit  said  issues  to 
the  jury  and  instruct  them  that,  in  their  discretion,  they  might 
render  a  special  verdict  upon  said  issues,  or  either  of  them,  whicli 
the  court  refused  to  do. 

We  could  properly  avoid  deciding  the  question  that  is  here  sub- 
mitted, on  the  ground  of  irregularities  in  the  presenting  the  ques- 
tions to  the  court  below.  The  questions — as  shown  by  the  abstract 
brought  up — it  is  true,  were  in  writing;  but  there  was  no  instruc- 
tion "  reduced  to  writing,"  (Code,  Sec.  248,)  asking  the  court  to 
so  submit  the  issues  as  required  by  the  Code,  that  the  Judge 
might u  write  on  the  margin  thereof  the  word « refused,'  or i  given?  " 
to  indicate  whether  he  approves  the  same.  Hence  we  might  say, 
the  issues  are  not  before  us. 

Again,  there  does  not  seem  to  have  been  a  scintilla  of  evidence 
submitted  to  the  jury  upon  the  first  issue.  And  it  is  evident — 
on  examining  the  pleadings— that  the  second  nor  the  third  covered 
all  the  issues  involved.  But  as  this  court  has  never  passed  upon 
the  question  sought  to  be  submitted,  we  will  waive  all  technicalities 
and  meet  the  point  squarely. 

The  Code,  section  261,  is  as  follows:  "In  an  action  for  the  re- 
"  co very  of  money  only,  or  specific  real  property,  the  jury,  in  their 
"  discretion,  may  render  a  general  or  special  verdict.  In  all  other 
"  cases  the  court  may  direct  the  jury  to  find  a  special  verdict  in 
"  writing  upon  all  or  any  of  the  issues,  and  in  all  cases  may  in- 
u  struct  them,  if  they  render  a  general  verdict,  to  find  upon  par- 
"  ticular.  questions  of  fact,  to  be  stated  in  writing,  and  may  direct 
"  a  written  finding  thereon." 

We  have  reviewed  all  the  authorities  that  the  learned  counsel 
for  the  defendants  relied  upon  at  the  bar,  and,  after  careful  con- 
sideration, we  find  that  but  one  of  the  cases  can  be  considered  as 
authority  upon  the  question  under  discussion,  and  that  sustains 
the  position  claimed  by  the  plaintiff.     Jones  v.  The  Insurance 
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Co.,  61  N.  Y.,  79,  was  an  action  brought  upon  a  policy  of  life 
insurance,  issued  by  the  defendant  to  the  plaintiff,  upon  the  life 
of  one  Newning. 

When  the  testimony  was  closed  the  court  submitted  three  ques- 
tions to  the  jury,  stating  it  would  determine  the  case,  except  upon, 
those  issues.  To  this  submission,  in  this  form,  the  defendant 
excepted.  There  were  also  other  questions  not  material  here. 
Judgment  was  for  the  plaintiff. 

The  defendant  claimed  that  there  was  a  mistrial,  or  such  an 
irregularity  that  the  judgment  should  be  reversed. 

The  court  in  delivering  the  opinion  says:  "  The  irregularity 
"  complained  of  consists  in  the  fact  that  the  Judge  submitted  three 
"  questions  to  the  jury  without  their  going  through  the  form  of 
u  finding  a  verdict,  either  general  or  special,  and  on  receiving 
"  affirmative  answers  to  two  of  these  questions,  which  made  any 
"  finding  on  the  third  unnecessary,  proceeded  to  order  the  entry 
- "  of  judgment.  The  proceeding  was  plainly  informal,  and  it  is 
u  insisted  that  the  irregularity  was  of  such  a  kind  as  to  amount  to 
- "  a  mistrial."  The  objection  was  as  to  the  form  of  the  verdict, 
and  the  court  cited  the  176  section  of  the  New  York  Code,  the 
same  substantially  as  ours,  "  that  the  court  shall  in  every  stage  of 
"  an  action  disregard  any  error  or  defect  in  the  pleadings  which 
"  shall  not  affect  the  substantial  rights  of  the  adverse  party,  and 
u  no  judgment  shall  be  reversed  or  affected  by  reason  of  any  such 
"  error  or  defect." 

The  Iowa  case,  Schulte  v.  Cremer,  (No.  2,)  13  N.  W.  Eep.,  59, 
was  an  action  for  damages  for  the  alleged  wrongful  conversion  of 
^property.  The  defendant  pleaded  the  general  denial.  A  trial  by 
jury  and  a  special  but  not  a  general  verdict.  The  court  rendered 
judgment  for  the  plaintiff.     The  defendant  appeals. 

The  court  say:  We  infer  from  the  record,  uthat  the  court 
*"  directed  the  jury,  against  the  objection  of  the  defendant,  to  re- 
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44  turn  only  a  special  verdict.  A  jury  may,  in  their  discretion, 
44  render  a  general  or  special  verdict:  Code,  Sec:  2808.  They 
u  may,  also,  when  they  render  a  general  verdict,  be  required  to 
44  render  a  special  verdict  in  addition:  See  section  above  cited. 
44  The  language  is:  4In  any  case  in  which  they  (the  jury)  render 
44  a  general  verdict,  they  may  be  required  by  the  court  *  *  * 
44  to  find  specially  upon  any  particular  question  of  fact  to  be  stated 
44  to  them  in  writing.'  The  statute  does  not  authorize  the  court 
44  to  require  a  special  verdict  except  in  addition  to  a  general  ver- 
k4  diet.  The  rendition  of  a  special  verdict  without  a  general  ver- 
44  diet  is  left  solely  to  the  discretion  of  the  jury.  *  *  *  But 
44  it  appears  to  us  that  every  party  has  a  right  to  a  general  verdict 
44if  he  demands  it  and  the  jury  sees  fit  to  render  it.  *  *  * 
44  We  think  the  court  erred  in  directing  the  jury,  against  the  de- 
u  fendant's  objections,  to  render  a  special  verdict  only."  The 
judgment  was  reversed. 

The  only  point  in  this  case  was,  that  the  court  directed  the  jury 
against  defendant's  objections  to  find  a  special  verdict  only. 

Peck  v.  Snyder,  13  Mich.,  21,  was  an  action  brought  to  recover 
damages  for  not  building  a  house  and  barn  according  to  the  con- 
tract, and  was  tried  by  a  jury. 

The  court  in  delivering  the  opinion  says:  44 1  can  see  but  one 
44  exception  taken  below,  to  which  our  attention  can  be  directed, 
44  and  that  is,  to  the  refusal  of  the  Judge  to  direct  the  jury  to  find 
44  specially,  upon  certain  questions,  in  case  they  found  a  general 
44  verdict.  This  is  a  novel  request.  A  jury  may  find  a  general  or 
44  special  verdict,  according  to  the  exigencies  of  the  case;  but  a 
44  Judge  canncft  direct  or  compel  them  to  do  either,  and  more  par- 
44  ticularly,  not  to  give  reasons  for  a  general  finding." 

This,  seemingly,  is  the  authority  in  point.     The  jury  cannot  be 

required  to  give  a  special  verdict,  although  they  may  give  one:     1 

Burrill's  Practice,  242;  Tidd's  Practice,  897. 
Vol,  in— 32 
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It  is  conceded  by  the  counsel  that  "  in  all  other  cases  the  court 
may  direct  the  jury."  "  This,"  he  says,  "undoubtedly  makes  it 
"  discretionary  with  the  court  in  all  such  <  other  casesf  but  ex- 
"  eludes  the  idea  of  any  discretion  on  the  part  of  the  court  for  the 
"  recovery  of  money  only,  or  specific  real  property.  In  these  two 
"  classes  of  cases  the  discretion  is  solely  with  the  jury.  And  we 
"  submit  that  the  Court  erred  in  denying  or  interfering  with  the 
"  jury."  The  specific  objection  to  the  ruling  of  the  Court  is  that 
he  did  not  interfere  with  their  discretion.  He  was  asked  to  sub- 
mit the  issues  to  the  jury  and  instruct  them  that  in  their  discre- 
tion they  might  render  a  special  verdict,  which  was  denied.  This 
was  not  interfering  with  their  discretion.  They  were  left  with  the 
law  as  it  is,  without  any  suggestion  or  intimation  from  the  Court, 
to  render  in  their  discretion  "  a  general  or  special  verdict." 

"  And  in  all  cases  [the  Court]  may  instruct  them,  if  they  render 
a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon."  This 
clause  of  the  section  (261)  covers  the  first  clause  for  the  recovery 
of  "  money  only,"  etc.  The  Court,  then,  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to  find  specially.  And  we 
agree  with  the  defendants'  counsel  that  it  is  "  discretionary  with 
the  Court  in  all  such  other  cases."  This  being  so,  it  is  plain  to 
us,  that  the  words,  "  and  in  all  cases"  include  all  the  cases  men- 
tioned in  said  section;  and,  therefore,  the  discretion  is  in  the  Court 
whether  he  will  so  charge,  Or  not.  It  should  be  so.  He  sees  the 
points  in  a  case  as  the  trial  progresses,  and  is  expected  to  exercise 
a  reasonable  judicial  judgment  as  to  how  he  will  present  the  law 
to  the  jury  in  endeavoring  to  aid  them  in  the  application  of  the 
facts  thereto.  When  the  testimony  is  closed  he  is  expected  to 
comprehend  the  case,  and  from  his  disinterested  stand-point,  to 
administer  the  law  in  such  a  manner  as  will  tend  to  meet  out  such 
substantial  justice  to  the  parties  as  they  shall,  respectively,  seem 


Digitized  by 


Google 


OCTOBER  TllRM,  18821  252T 

Moline  Plow  Co.,  v.  Gilbert,  et  al. 

to  merit  from  the  facts  therein  and  the  law    pplicable  thereto. 

It  is  his  duty  to  charge  the  jury,  whether  requested  or  not,  upon 
every  point  material  to  the  decision  of  the  case,  upon  which  there 
is  evidence,  and  to  charge  correctly  and  fully. 

In  regard  to  written  requests,  the  Court  is  not  bound  to  regard 
them  in  his  charge,  unless  they  are  couched  in  such  language  as  to 
be  sound  to  the  full  extent.  The  fact  that  some  sound  law  might 
be  extracted  therefrom,  is  not  enough.  They  must  be  wholly 
sound  law,  and  without  any  necessary  qualification.  Although  a 
party  may  not  be  entitled  to  the  particular  charge  to  the  jury 
which  he  requests,  yet  it  is  the  duty  of  the  Court  to  charge  as  the 
facts  in  the  case  require.  The  Court  is  not  required,  in  a  charge 
to  the  jury,  to  answer  every  request  of  the  parties  in  the  words 
made  use  of  in  the  requests;  he  must  instruct  the  jury  correctly 
as  to  the  law,  but  may  adopt  his  own  language.  And,  where  in 
the  charge,  on  his  own  motion,  he  covers  the  charge  requested,  he 
is  at  liberty  to  refuse  the  charge.  A  substantive  proposition  of 
law  may  be  refused  unless  connected  with  the  case. 

As  in  the  case  at  bar,  on  looking  into  the  charge  of  the  Court, 
it  is  discovered  that  the  charge  more  than  covered  the  issues  that 
were  refused;  therefore,  the  Court  could  have  refused  them  for 
that  reason. 

The  Code  says:  "  The  jury,  in  their  discretion,  may  render  a 
general  or  special  verdict."  Counsel  inquire,  "  how  can  they  know 
such  is  the  law  unless  the  Court  declares  it?"  It  is  too  late  in 
this  age  of  intelligence  and  progression  to  make  such  an  inquiry. 
Men  of  this  generation  who  are  capable  of  adapting  the  elements 
and  things  in  the  natural  world  to  such  practical  use  and  benefit 
as  may  every  where  be  seen,  and  have  made  such  rapid  strides  in 
improvements  in  all  the  departments  of  life — men  who  are  qual- 
ified to  instruct  in  the  arts  and  sciences  are  capable  of  contem- 
plating general  results  without  the  aid  or  dictation  of  the  Court. 
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Blackstone,  a  long  time  ago,  said:  "The  trial  by  jury  is  the 
Palladium  of  our  civil  rights," 

Our  Legislative  Assembly,  no  doubt,  so  thought  when  it  passed 
the  law.  Be  that  as  it  may,  we  take  up  the  law  as  we  find  it,  and 
our  duty  only  is,  to  construe  it. 

4.  Counsel  waives  the  exceptions  to  the  charge,  except  as  to 
the  plaintiff's  request  number  two,  embraced  therein.  And  in 
order  to  have  a  proper  Understanding  of  this  part  of  the  charge  we 
should  read  the  whole  paragraph  together,  which  is  as  follows? 
"  If  you  believe  from  the  evidence  that  the  plows  and  cultivators 
"  were  sold  and  delivered  to  Gilman  on  the  orders  of  Gilman, 
"  dated  the  9th  of  March,  1878,  and  thereafter,  in  connection  with 
"  the  letter  of  the  defendants  to  the  plaintiff,  then  the  plaintiff 
"  was  authorized  by  this  letter  of  the  9th  of  March  to  hold  defen- 
"  dants  liable  for  all  the  orders  of  Gilman  given  in  the  spring  of 
"  1878."  [Here  follows  the  part  excepted  to.]  "  And  at  the 
"  expiration  of  that  time  plaintiff  was  at  liberty  to  accept  the 
"  notes  of  Gilman  &  Dick  for  the  goods  ordered  by  him  during 
"  said  spring,  and  to  follow  out  its  usual  course  of  dealing  in  such 
"  cases,  and  the  defendants  are  not  discharged  from  their  obliga- 
"  tions  imposed  by  said  letter  because  of  such  settlement  and  the 
"  taking  of  such  notes." 

In  this  connection,  the  Court  further  instructed  the  jury,  not 
excepted  to,  if  "  you  find  from  the  evidence  that  the  order  of  Gil- 
"  man  on  the  plaintiff,  dated  the  21st  day  of  January,  1878,  was 
"  the  agreement  between  the  plaintiff  and  Gilman  upon  which  the 
"  plows  and  cultivators  were  sold  and  delivered  to  Gilman;  and  if 
u  you  further  find  from  the  evidence  that  by  the  terms  of  the 
"  agreement  of  purchase,  said  Gilman  was  to  pay  for  the  goods 
"  bought  by  him — one-half  on  September  15th,  1878,  and  the 
"  balance  on  January  1st,  1879,  with  interest  at  ten  per  cent,  per 
"  annum  from  maturity,  and  that  the  accounts  for  such  goods  were 


Digitized  by 


Google 


OCTOBER  TERM,  1882.  2M 

MdftttB  Plow  Co.,  v.  Gilbert,  at  &L 

•"  to  be  settled  by  him  monthly  by  note,  payable  as  above  rnen- 
+*  tioned  as  specified  in  the  order  of  January  21st,  1878;  and  that 
*"•  afterward*  on  or  about  the  28th  of  July,  1878,  upon  an  account- 
4k  ing  and  settlement  between  the  plaintiff  and  said  Gilman,  said 
•"  agreement  was  by  the  plaintiff,  without  the  consent  of  the  de- 
*"  fendants,  altered  in  any  respect,  iu  the  time  of  payment,  or  in 
•"  the  proportionate  part  payable  in  the  first  payment,  or  in  the 
■"  matter  of  interest,  then  such  alteration  would  exonerate  these 
<"  defendants,  and  the  plaintiff  cannot  recover  in  this  action,"  etc 

He  further  charged  that  the  jury  should  consider  whether  the 
settlement  and  taking  of  the  notes  impaired  or  suspended  the 
plaintiff's  remedy  in  any  respect  against  Gilman;  and  if  it  did, 
the  defendants  were  exonerated. 

And,  also,  if  they  found  there  was  any  suspension  of  the  plain- 
tiff's remedy  without  the  consent  of  the  defendants,  they  should 
iind  for  the  defendants. 

On  examining  the  record  and  the  whole  charge,  we  can  see  that 
the  prominent  issue  in  the  case  was  whether  the  goods  were  sold 
and  delivered  on  the  order  of  Gilman,  dated  on  the  21st  of  Jan- 
uary, 1878,  or  on  his  orders  of  the  date  of  March  9th,  and  after- 
wards. It  appears  to  us  that  the  Court  in  his  charge  placed  this 
issue  fairly  and  squarely  before  the  jury,  and  they  found  for  the 
plaintiff;  that  is,  that  the  contracts  for  the  sale  of  the  goods  were 
the  orders  of  Gilman  of  the  dates  of  March  9th,  and  thereafter. 
Taking  the  whole  charge  together — and  it  should  be  so  construed, 
— we  think  it  is  a  very  fair,  correct  and  clear  exposition  of  the  law 
applicable  to  the  case. 

The  jury  having  found  for  the  plaintiff,  thereby  ignoring  the 
claim  of  the  defendants  that  the  contract  between  the  plaintiff  and 
Gilman  was  the  one  of  the  21st  of  January,  1878,  the  question  as 
to  the  discharge  of  the  defendants  from  the  liability  incurred  by 
their  letter  of  guaranty,  who  defend  as  guarantors,  upon  the  ground 
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of  an  alteration  of  the  contract  by  the  principal  parties,  without 
their  knowledge  or  consent,  does  not  now  arise.  But  quaere — 
whether  shortening  the  time  of  payment  impairs  or  suspends  the 
remedies  or  rights  of  the  creditor  against  the  principal  in  respect 
thereto:     Civil  Code,  Sec.  1665. 

5.  Is  the  evidence  sufficient  to  sustain  the  verdict?  On  read- 
ing the  testimony  in  this  case  and  applying  it  to  the  issues  made 
by  the  parties  in  the  pleadings,  we  can  come  to  no  other  conclusion 
than  that  there  is  therein  a  substantial  conflict;  and  this  being  so, 
the  question  can  hardly  be  considered  an  open  one  here.  This 
court  on  two  occasions  has  decided  this  question :  French  et  al. 
v.  Lancaster  et  al.,  9  N.  W.  Rep.,  716;  Caxilfield  et  al.  v.  Bogle,, 
11  id,  511,  and  cases  therein  cited.  In  the  latter  case  the  learned 
Judge  who  delivered  the  opinion,  says:  u  There  was  evidence 
"c  presented  to  the  court  below  on  the  trial  by  both  parties  bearing 
"  upon  these  questions,  and  this  evidence  was  more  or  less  conflict- 
"  ing.  That  court  had  the  opportunity  to  see  the  witnesses,  to  note 
"  their  appearance  and  conduct,  and  could  judge  of  the  prepon- 
"  derance  of  evidence  far  better  than  an  appellate  court,  not  having 
"  had  such  opportunity,  possibly  can.  After  weighing  the  evidence 
"  in  the  light  of  all  these  circumstances,  that  court  made  its  decision 
"  which  was  equivalent  to  a  finding  of  fact.  In  such  cases  courts 
"  have  always  hesitated  to  disturb  the  verdict  of  a  jury,  or  the  find- 
"  ings  of  a  court,  upon  a  question  of  fact,  the  evidence  being  con- 
".  flicting,  and  will  not,  unless  great  injustice  appears  to  have  been 
"  done,  or  there  is  an  entire  want  of  evidence  to  sustain  it." 

Such  has  been  the  current  of  decisions  in  this  country,  unless 
in  some  of  the  States  where  this  subject  is  controlled  by  statute. 
In  Humphrey  v.  Havens,  12  Minn.,  the  court  says:  "  It  has  been 
"  repeatedly  held  in  this  court  and  elsewhere,  that,  as  a  general 
"  rule,  the  findings  of  a  jury,  a  court,  or  referee,  upon  a  question 
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u  of  fact,  will  not.  be  disturbed  when  there  is  any  evidence  reason- 
"  ably  tending  to  sustain  it." 

The  federal  courts  sustain  the  ;ame  doctrine:  8  Wal.,  837;  9 
Wal.,  38. 

There  seems  to  be  no  conflict  of  authority  upon  this  point,  and 

they  must  be  decisive  upon   this  question.     No  error  appearing 

in  the  record,  the  judgment  of  the  court  below  is, 

Affirmkd. 
All  the  Justices  concurring. 


MAY  TERM,  1883. 


present: 


Hon.  Alonzo  J.  Edgerton,  Chief  Justice, 
Hon.  Jefferson  P.  Kidder,  ) 
Hon.  Sanford  A*  Hudson,    I  Associate  Justices. 
Hon.  William  E.  Church,    \ 


Bates  v.  Callender. 

questions  of  fact:  vbbdiot  final  as  to:  evidence  sufficient.  When 
questions  of  fact  have  been  fairly  and  folly  submitted  to  a  jury,  under 
proper  instructions,  the  verdict  is  final  so  far  as  this  court  is  concerned, 
there  being  competent  evidence  to  sustain  it. 

exceptions:  partnership:  dissolution  of  insolvent:  not  constructive 
fraud:  partners  hat  claim  exemptions.  The  dissolution  of  an  insolvent 
firm,  and  a  division  of  its'  assets  between  the  partners,  accomplished  with- 
out actual  fraud,  even  though  it  be  done  for  the  purpose  of  securing  to  the 
members  of  the  firm  the  benefits  of  individual  exemptions,  is  not  a  con- 
structive fraud  upon  creditors,  and  will  not  deprive  the  partners  of  their 
right  to  individual  exemptions  out  of  former  firm  property. 
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3.  exempt  pbopebtt:  not  capable  op  pbavditlent  axiekation.  Within  the* 
terras  and  lisoit  of  an  exemption  law,  any  acquisition  of  property  or  ex- 
change ef  property  which  is  exempt,  Is  lawful,  and  exempt  property  is  not 
susceptible  of  fraudulent  alienation  or  die position* 

4.  same:  duty  op  offices:  pbopebtt  pbima  paoie  sebject  to  levy.  All 
property  not  absolutely  exemptr  isr  under  our  lawr  prima  facie  subject  to* 
levy;  but  the  debtor  has  no  duty  to  perform,  in  the  surrender  of  property 
upon  legal  proeessr  or  until  actual  levyr  and  notice  of  the  levy  aa  required 
by  statute. 

&  same:  appbaisemeht:  debtob  need  do  nothino.  The  debtor  is  not  re- 
quired to  anticipate  the  levy,  or  do  any  act  to  extend  it;  hence  it  is  held, 
that  the  refusal  of  an  instruction  that,  "If  the  debtors  kept  back,  detained 
or  concealed  their  personal  property  or  any  part  thereof,  so  that  It  could 
not  be  appraised,,  then  they  are  not  entitled  to  the  benefit  of  the  exemption* 
law/'  was  not  error. 

6r  same:  obstbuotion  op  levy..  Query:  "Whether  actual  obstruction  of  the* 
levy,  or  concealment  of  property  to  prevent  a  levy  might  operate  as  a  selec- 
tion by  the  debtor  under  the  exemption  law,  not  decided. 

7.  damages:  amount  op.  There  being  no  valid  objection  to  the  charge  of  the 
Court  on  the  question  of  damages,  the  amount  of  the  recovery  was  entirely 
with  the  jury,  particularly  in  this  case  where  exemplary  damages  may  have 
been  given, 

Appeal  from  the  District  Court  of  Minnehaha  County. 
The  facts  are  fully  stated  in  the  opinion. 
Wilkes  &  WelU,  for  appellant. 
Wvnsor  <fe  Swezey,  for  respondent*. 


Kidder,  J. — This  action  was  brought  by  Clark  E.  Bates  against 

Henry  Callender,  as  sheriff  of  Minnehaha  county,  for  the  wrong- 
ful detention  and  conversion  of  personal  property,  claimed  by  the 
plaintiff  as  exempt.  The  cause  of  action  is  predicated  upon  sec- 
tion 324,  Code  of  Civil  Procedure,  providing  for  the  exemption  of 
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personal   property,  not  to  exceed  $1,500  in  value,  to  be  selected 
and  appraised  as  prescribed  in  sections  326  to  331  inclusive. 

The  answer  seeks  to  justify  by  virtue  of  a  warrant  of  attach- 
ment issued  from  the  District  Court,  in  an  action  by  the  City  Bank 
of  Minneapolis,  against  the  plaintiff  and  one  Charles  Bates,  alleg- 
ing that  the  defendants  in  that  action  were  shortly  before  the  levy 
co-partners,  under  the  name  of  C.  Bates  &  Son;  that  said  action 
was  founded  upon  certain  notes  of  the  firm,  and  that  the  property 
seized  was  the  property  of  said  firm,  and  not  the  property  of  the 
plaintiff;  and  further  alleging,  that  after  the  levy  the  defendants 
therein  agreed  to  a  partnership  appraisement;  that  they  detained 
from  the  appraisers  other  property  and  refused  to  have  all  their 
property  appraised. 

As  a  further  defense  the  answer  alleged  that  shortly  before  the 
levy,  the  plaintiff  and  said  Charles  Bates,  as  co-partners,  being 
insolvent  sold  and  disposed  of  a  portion  of  their  property,  dissolved 
the  firm  and  made  a  division  between  themselves  of  the  residue  of 
their  property,  with  intent  to  defraud  their  creditors,  and  that  the 
property  in  question  was  in  part  the  property  so  divided.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  $1,500. 

The  firm  of  Bates  &  Son  was  dissolved  on  October  21st,  1879, 
and  a  formal  notice  of  dissolution,  published  in  one  of  the  local 
newspapers  for  three  weeks,  ending  on  November  5th,  1879,  prior 
to  the  commencement  of  the  action  in  which  the  attachment  was 
issued;  and  that  upon  the  dissolution  and  settlement  the  plaintiff, 
by  agreement  with  his  partner,  received  as  his  individual  property 
$500  or  $600  in  money,  and  a  team,  harness  and  wagon.  With 
this  money  the  plaintiff  purchased  the  two  loads  of  provisions, 
which,  with  the  wagon,  were  the  property  in  question. 

The  evidence  also  tended  to  show  that  at  the  time  of  such  disso- 
Vol.  in— 33 
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l&tion  said  firm  was  indebted  to  various  creditors,  and  was  insol- 
vent. 

On  the  same  day  the  property  was  attached,  the  plaintiff  caused 
to  be  served  on  the  defendant,  as  sheriff,  a  claim  in  writing  for 
his  exemptions,  demanding  also  the  return  of  said  property.  Two 
days  later  an  appraisement  was  had  under  the  statute,  and  the  pro- 
ceedings therein,  as  shown  by  the  record,  are  entitled  in  the  action 
wherem  the  warrant  of  attachment  was  issued.  These  proceedings 
appear  to  have  been  taken  in  substantial  compliance  with  the  stat- 
ute:    # 

(L)  There  is  first  a  notice  on  behalf  of  the  plaintiff,  bank,  re- 
turned served  by  the  sheriff  on  Clark  E.  Bates,  by  delivering  to 
him  a  copy  thereof,  on  November  13th,  1879, 

(2.)  Also  an  oath  of  three  appraisers,  described  as  disinterested 
citizens  of  the  county,  reciting  that  one  of  them  was  selected  by 
the  defendants — one  by  the  plaintiff  and  the  other  by  t^ose  two 
persons,  and  taken  and  subscribed  before  the  sheriff  on  the  same 
day,  to  the  effect  that  they  would  truly,  honestly  and  impartially 
appraise  the  property  of  said  debtors. 

(3.)  And  lastly  a  return,  signed  by  the  sheriff  and  appraisers, 
with  an  inventory  annexed,  in  which  they  certify  that  the  inven- 
tory is  a  true  one  of  all  the  property  seized  by  the  sheriff  in  the 
action,  and  the  value  of  each  article  of  personal  property  as  the 
same  has  been  appraised  by  us. 

In  the  inventory,  the  items  identified  as  the  property  in  ques- 
tion, are  set  down  (on  page  one)  as  follows: 

One  old  lumber  wagon, $  25  00 

One  set  of  new  harness, 25  00 

I  Jon  tents  of  two  loaded  wagons, 236  00 

The  evidence  also  tends  to  show  that  after  the  appraisement  was 
completed,  several  further  requests  were  made  on  behalf  of  the 
plaintiff  for  the  return  of  the  property,  and  some  assurances  given 
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by  the  sheriff  that  it  would  be  returned.     Finally  upon  receiving 
an  indemnifying  bond  he  decided  to  hold  the  property. 

I.  Before  considering  the  exceptions  chiefly  relied  on  by  the 
appellant,  we  will  examine  the  assignments  of  error,  relating  to 
the  ownership  of  the  property  in  question,  and  the  appraisement 
of  the  same.  Upon  both  these  points  the  question  was  one  of  fact 
for  the  jury,  and  appears  to  have  been  fully  submitted  to  their 
determination. 

It  has  become  well  settled  in  the  States,  where  statutory  provi- 
sions for  a  partnership  exemption  do  not  exist,  that  an  individual 
cannot  claim  an  exemption  out  of  unsevered  partnership  property: 
Bonsai  v.  Comly^  44  Pa.  St.,  442;  Pond  v.  Kimball,  101  Mass., 
105;  Gaylord  v.  Imhoff,  26  Ohio  St.,  317;  Russell  v.  Lawaon, 
39  Wis.;  Guptil  v.  McFee,  9  Kan.,  30;  State  v.  Spencer,  64  Mo., 
355.  To  the  same  effect  are  the  Tennessee  and  Nebraska  cases 
cited  by  appellant's  counsel  from  the  American  Reports. 

And  although  the  statute  of  this  territory  expressly  allows  one 
partnership  exemption  out  of  partnership  property,  there  is  noth- 
ing in  the  statute  indicating  an  intention  to  allow  a  several  exemp- 
tion out  of  partnership  property;  and  indeed  the  language  would 
seem  to  exclude  such  a  construction:  "  A  partnership  firm  can 
claim  but  one  exemption  of  fifteen  hundred  dollars  in  value  *  *  * 
out  of  the  partnership  property,  and  not  a  several  exemption  for 
each  partner:"  Sec.  333.  Therefore  the  question  of  fact  was  in- 
volved in  this  action,  whether  the  property,  when  taken,  was  the 
property  of  the  plaintiff  or  the  property  of  the  late  firm  of  C-  Bates 
&  Son.  But  this  precise  question  was  fully  submitted  to  the  juryr 
under  an  instruction  requested  by  the  defendant,  (number  two 
given),  that  if  the  jury  should  find  from  the  evidence  that  the 
property  was  at  the  time  of  the  levy  partnership  property  of  the 
firm  of  C.  Bates  &  Son,  or  was  purchased  with  the  money  of  said 
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firm,  *  *  *  then  the  plaintiff  cannot  recover.  And  in  a  subse- 
quent portion  of  the  charge  the  Court  bases  the  right  of  recovery 
upon  a  finding  by  the  jury  that  the  plaintiff  was  at  the  time  of 
the  levy  the  actual  bona  fide  owner  of  the  property.  Thus  sub- 
mitted, the  verdict  of  the  jury  must  be  conclusive  on  this  question. 
And  the  record  presents  abundant  evidence  to  support  the  verdict 
in  this  respect. 

Concerning  the  appraisement  of  the  property  we  reach  the  same 
conclusion.  The  evidence  is  very  slight,  if  indeed  there  is  any, 
tending  to  show  a  partnership  appraisement  as  claimed  by  appell- 
ant. The  record  evidence  discloses  nothing  tending  to  show  such 
an  appraisement.  The  action  in  which  the  attachment  was  issued 
being  founded  upon  an  indebtedness,  for  which  the  plaintiff  was 
liable,  jointly  and  severally,  with  his  late  partner,  was  necessarily 
against  both  as  defendants,  but  this  did  not  continue  or  renew  • 
their  former  partnership  relations.  Nor  did  the  fact  that  other 
property,  claimed  by  his  co-defendant,  was  taken  upon  the  same 
warrant,  and  appraised  by  the  same  appraisers,  determine  the 
appraisement  to  be  a  partnership  appraisement,  especially  in  view 
of  all  the  other  evidence  }n  the  case.  The  defendant  says  in  his 
direct  testimony,  that  after  some  talk  u  an  appraisement  was  made 
as  partnership  property  that  I  made  return  on."  But  an  exami- 
nation of  his  return  does  not  show  any  appraisement  as  pa?*tner- 
ship  property.  And  his  remark  must  be  taken  in  connection  with 
his  admissions  on  the  stand,  that  the  plaintiff  did  not  interfere  or 
take  any  part  in  the  appraisement,  but  stood  by  "  claiming  a  sepa- 
rate exemption."  Moreover  the  statute  provides  that  such  an 
appraisement  must  be  made  "  under  the  direction  of  the  sheriff  or 
other  officer:"     Sec.  326. 

But  upon  all  the  evidence  on  this  subject  the  question  was  sub- 
mitted to  the  jury,  and  in  the  same  instruction  above  referred  to, 
given  at  the  request  of  the  defendant,  the  jury  were  plainly  in- 
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structed  that  if  the  firm  of  C.  Bates  &  Son  claimed  the  property, 
and  offered  to  have  or  did  have  the  same  appraised  as  partnership 
property,  then  the  plaintiff  could  not  recover  in  this  action.  On 
this  issue,  therefore,  if  the  evidence  tends  to  show  any  partnership 
appraisement  the  verdict  of  the  jury  is  decisive  against  the  defen- 
dant. 

II.  The  principal  contention,  however,  on  the  part  of  the  ap- 
pellant »rises  upon  the  refusal  of  the  Court  below  to  instruct  the 
jury  as  requested,  respecting  the  right  of  the  firm  of  Bates  &  Son 
as  again  t  their  creditors  to  dissolve  and  apportion  their  partner- 
ship property,  and  the  right  of  the  plaintiff  to  acquire  in  severalty 
portions  of  such  property. 

The  proposition  is  thus  stated  in  defendant's  third  request,  re- 
fused by  the  Court:  "  If  it  should  appear  to  you  from  the  evi- 
"  dence  that  the  firm  of  Bates  &  Son  were  insolvent  at  the  time  of 
"  their  alleged  dissolution  of  partnership,  then  they  had  no  right  to 
"  make  such  dissolution,  and  a  division  of  their  partnership  prop- 
"  erty  as  against  firm  creditors  thus  made,  is  void;  and  all  such 
"  property  must  remain  as  partnership  property  subject  to  the 
"  rights  of  firm  creditors,  except  that  the  partnership  might  claim 
"  one  exemption  of  $1,500  in  value  out  of  said  property;  and  if  it 
"  should  appear  to  you  from  the  evidence  that  this  plaintiff  as  an 
"  individual  makes  a  claim  of  exemption  in  property,  which  had 
"  been  the  property  of  Bates  &  Son,  and  was  divided  up  by  the 
"  partners  just  prior  to  the  levy,  *  *  *  then  such  claim  can- 
u  not  be  maintained,  if  said  firm  was  insolvent  as  above  stated." 

This  proposition  was  reiterated  in  the  other  requests  refused, 
and  presents  the  question  for  our  decision.  Whether  this  state- 
ment of  the  law  can  be  maintained  in  its  full  import  in  a  case 
where  creditors  have  obtained  by  legal  remedies  a  lien  upon  part- 
nership property,  or  where  it  is  within  the  control  of  a  court  of 
equity,  or  a  probate  or  bankruptcy  court,  for  due  application  or 
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distribution,  we  do  not  now  decide.  It  will  be  observed  that  the 
proposition  advanced  is  not  based  upon  actual  fraud,  but  would 
have  the  court  declare  the  dissolution  of  a  firm  and  the  division  of 
its  effects  when  insolvent,  a  legal  or  constructive  fraud. 

But  we  are  clearly  of  the  opinion  that  such  a  doctrine  has  no- 
just  application  in  a  ease  involving  a  debtor's  right  to  his  lawful 
exemptions  out  of  his  individual  property,  although  it  raay  for- 
merly have  belonged  to  a  partnership  of  which  he  was  a  member. 
In  the  case  of  Wortnan  v.  Giddy,  30  Mich.,  151,  the  proposition 
is  squarely  decided  against  the  appellant.  The  facts  in  the  case 
are  strikingly  similar  to  those  in  the  one  at  bar,  and  Graves,  C.  J.* 
in  the  opinion  says:  "Until  legal  proceedings,  adapted  to  bind 
"  the  property,  were  had,  the  owners  were  not  precluded  from  re- 
"  ducing  their  joint  holding  to  separate  ones;  and  the  evidence  for 
"  the  plaintiff  went  to  show  that  the  joint  interest  was  severed,  and 
u  the  whole  right  in  these  goods  vested  in  the  plaintiff,  not  only 
"  before  the  seizure  on  the  execution,  but  previous  to  the  com- 
"  mencement  of  the  suit.  The  fact  that  the  property  had  been 
"  some  time  before  held  by  the  plaintiff  and  Penrose  as  partner  - 
"  ship  property,  was  of  no  consequence  in  so  far  as  the  right  of 
"  exemption  was  concerned.  That  circumstance  could  not  have 
"  the  effect  to  impress  upon  the  property  a  permanent  quality  or 
"  character  by  which  it  would  continue  forever  subject  to  be  treated 
"  as  firm  property.  By  the  division  the  plaintiff  became  separate 
"  owner  prior  to  the  suit  brought  by  Lichtenberg  &  Sons,  and  his- 
", right  to  hold  under  the  exemption  laws  was  not  made  abortive 
"  by  reason  that  the  property  came  to  him  from  the  firm,  and  waa 
.  "  taken  by  defendant  on  a  debt  of  the  firm." 

In  a  late  case  in  the  Supreme  Court  of  Ohio,  Mortley  v.  Flan- 
agon,  just  reported  but  not  published,  I  find  in  the  opinion  the 
following:  "  Where  the  members  of  a  firm  acting  in  good  faith, 
"  dissolve  the  partnership,  and  one  member  sells  his  interest  in 
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•*'  the  jpartnership  property  to  the  other,  the  latter  will  not  be  de- 
-"  prived  of  the  right  to  hold  such  property  exempt  from  the  pay- 
44  inent  of  a  debt  theretofore  asserted  against  him,  on  the  ground 
-"  that  such  debt  was  a  partnership  debt  due  at  the  time  of  the 
44  dissolution;  nor  will  the  fact  that  the  partners  knew  the  firm  to 
-"  be  insolvent  at  the  time  of  such  dissolution,  make  any  difference. v 
The  case  in  the  30  Michigan  sujyra  is  cited  therein  with  approval. 

There  are  certain  well  defined  principles  of  law  which  entirely 
support  the  authority  of  this  case.  A  partnership  is,  in  law,  one 
person,  and  has  the  same  control  and  dominion  over  its  affairs  as 
any  other  person.  And  the  law  knows  no  way  to  prevent  the  dis- 
solution of  a  co-partnership.  And  until  firm  creditors  have  ac- 
•quired  a  lien  upon  partnership  property,  or  it  has  passed  into 
<nistodia  legis,  the  law  knows  no  way  to  prevent  the  disposition  of 
the  same  by  the  firm  itself. 

Case  v.  Beauregard,  99  IL  8.,  119:  In  tihis  case  the  court  say: 
-"  So  if  before  the  interposition  of  the  court  is  asked  the  property 
<;  has  ceased  to  belong  to  the  partnership,  if  by  a  bonajide  transfer 
-"  it  has  become  the  several  property  either  of  one  partner  or  of 
*"  a  third  person,  the  equities  of  the  partners  are  extinguished,  and 
-"  consequently  the  derivative  equities  of  the  creditors  are  at  an 
-"  end.  It  is,  therefore,  always  e  ;sential  to  any  preferential  right 
-"  of  the  creditors  that  there  shall  be  property  owned  by  the  part- 
Xi  nership  when  the  claim  for  preference  is  sought  to  be  enforced.'* 
Citing  many  cases.    ' 

Day  v.  Wetherby,  29  Wis.,  383;  Atkins  v.  Suxton,  77  KY., 
195:  In  the  latter  case  it  is  held  that  a  division  of  partnership 
property,  and  a  transfer  by  one  of  the  partners  to  the  other,  in 
proportion  to  their  several  interests,  for  the  purpose  of  preventing 
the  seizure  thereof  by  the  individual  creditors  of  the  insolvent 
partner,  is  not  unlawful ;  and  that  an  intent  to  defraud  creditors 
cannot  be  predicated  of  an  equitable  division  of  partnership  prop- 
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erty.  From  these  general  principles,  decided  in  analogous  cases, 
we  come  to  the  precise  question  in  tins  case:  Is  it  the  reasonable 
doctrine  of  the  law  that  the  mere  dissolution  of  an  insolvent  firm, 
and  the  division  of  its  assets,  accomplished  without  actual  fraud, 
even  though  it  be  done  for  the  purpose  of  securing  to  the  members 
of  the  firm  the  benefit  of  individual  exemptions,  would  amount  to 
such  a  legal  or  constructive  fraud  a:  to  deprive  the  debtors  of  such 
exemptions?  We  think  such  is  not  the  legal  result.  Exemption 
laws  are  beneficial  in  their  character,  are  intended  for  the  benefit 
of  the  debtor  class  and  their  families,  and  should  be  fairly  and 
liberally  construed:  Wilcox  v.  Ifawley,  31  N".  Y.,  648;  New- 
ton v.  Howe,  29  Wis.,  531;  Kuntz  v.  Kinney,  33  Wis.,  570; 
Rosenthal  v.  Scott,  41  Mich.,  632;  (T Donnell  v.  Segar,  25  Mich., 
367. 

And  within  the  terms  and  limit  >f  an  exemption  law,  any  acqui- 
sition of  property,  or  exchange  of  property  into  property  whieh  i& 
exempt,  is  entirely  lawful.  See  the  case  in  25  Michigan,  above 
cited.  And  within  the  same  principle,  exempt  property  is  not 
susceptible  of  a  fraudulent  alienation  or  disposition:  Bump  on 
Fraudulent  Conveyances,  242,  and  many  cases  cited;  Derby  v. 
Weyrich,  8  Neb.,  174;  Pike  v.  Miles,  23  Wis.,  164;  Wilcox  v. 
Hawley,  31  N.  Y.,  supra. 

Upon  the  authority  of  Worman  v.  Giddy,  supra,  and  the  cases 
now  referred  to,  and  considering  the  character  and  object  of  exemp- 
tion laws,  we  are  led  to  the  conclusion  that  the  District  Court  did 
not  err  in  refusing  the  defendant's  requests,  and  in  charging  the 
jury  that  the  members  of  the  firm  of  Bates  and  Son  had  a  legal 
right  upon  a  dissolution  of  the  partnership,  "  to  divide  and  appor- 
tion this  property,  and  acquire  each  a  specific  portion  thereof  in 
severalty  as  his  own  separate  property;"  and  if  they  should  "  find 
"  from  the  evidence  that  the  plaintiff  did  in  fact  acquire  a  portion 
"  of  the  property  in  question  about  October,  1879,  from  said  firm 
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*"  by  agreement  with  his  co-partner  in  consideration  of  certain 
-"  other  property  retained  by  him  out  of  the  partnership  property, 
"  and  thereby  became  and  was  at  the  time  of  the  levy  the  actual 
"  honafide  owner  thereof,  then  his  ownership  and  title  as  to  such 
"  portion  cannot  be  impaired  by  the  fact  that  it  may  have  formerly 
"  belonged  to  said  firm." 

The  second  request  refused  was  also  inappropriate,  in  assuming 
thctt  a  partnership  exemption  was  claimed  in  this  case,  and  in  ask- 
ing an  instruction  beyond  the  case,  regarding  the  rights  and  duties 
of  a  partnership  under  the  exemption  law. 

ILL  In  the  same  request  this  instruction  was  requested:  "  If 
"  the  debtors  kept  back,  detained  or  concealed  their  personal  prop- 
u  erty,  or  any  part  thereof ]  so  that  it  could  not  be  appraised,  then 
"  they  are  not  entitled  to  the  benefit  of  the  exemption  law,  and 
"  their  claim  to  the  property  taken  on  the  writ  of  attachment  by 
"  the  officer  may  be  disregarded." 

This  request  is  objectionable  in  referring  to  the  alleged  acts  or 
conduct  of  "  the  debtors,"  meaning,  we  suppose,  the  defendants  in 
the  attachment,  and  not  to  any  acts  or  conduct  of  the  plaintiff 
himself.  Nor  are  we  able  to  find  in  this  record  any  evidence  that 
the  plaintiff  detained  or  concealed  any  of  his  property. 

But  as  the  learned  counsel  for  appellant  have,  in  argument,  in- 
sisted upon  the  proposition  intended  by  the  request,  we  will  briefly 
consider  the  same.  We  are  aware  that  in  some  of  the  decisions 
expressions  of  opinion  are  to  be  found  which  would  seem  to  coun- 
tenance the  doctrine  contended  for  by  counsel.  The  assertion  is 
that  any  detention  or  concealment  of  personal  property  by  a  debtor, 
so  as  to  hinder  or  defeat  a  levy,  or  an  appraisement  by  the  proper 
officer,  is  in  effect  a  selection  of  such  property,  and  as  to  other 
property,  to  that  extent,  operates  as  a  waiver  of  the  benefit  of  the 
statute.  Such  a  result  might  follow  under  a  statute  or  system  of 
Vol.  m— 34 
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laws,  making  a  writ  a  lien  generally  upon  all  the  debtor's  personal 
property,  within  the  jurisdiction  of  the  officer,  or  making  it  the 
duty  of  the  debtor,  when  demanded  by  the  officer,  to  surrender 
property  in  satisfaction  of  the  writ. 

But  such  is  not  the  effect  of  our  statutes  on  the  subject.  Our 
statute  concerning  the  execution  and  levy  of  the  same  expressly 
declares  that  "no  writ  of  execution  shall  be  a  lien  on  persona? 
property  before  the  actual  levy  thereof:"  Sec.  31T.  The  same 
section  allows  the  officer,  after  having  made  one  levy,  at  any  time- 
thereafter,  within  the  life  time  of  the  execution,  to  make  other 
levies,  if  he  deems  it  necessary.  The  same  must  be  true  in  the 
case  of  the  levy  of  an  attachment.  In  the  execution  of  such  a 
warrant  the  officer  is  required  to  "  seize  "  ;nd  "  take  into  his  cus- 
tody "  the  personal  property  of  the  debtor:  Sees.  202,  204.  In 
all  cases  the  officer  is  specifically  authorized  to  levy  upon  any  and 
all  goods,  chattels,  moneys,  and  other  property,  both  real  and  per- 
sonal, not  exempt  by  law;  and  is  directed  by  the  statute,  in  detail, 
as  to  the  method  and  manner  of  levy  and  sale.  But  we  find  no 
provision  of  the  statute  making  legal  process  in  any  form  a  lien  on 
personal  property,  before  the  actual  levy  thereof,  or  making  it  the 
duty  of  the  debtor  to  seek  out  the  officer,  and  surrender  to  him 
property  on  such  process. 

In  order  to  protect  the  debtor  in  bis  exemptions,  however,  the 
statute  provides:  "In  all  cases  of  a  levy  upon  personal  property 
"  by  a  sheriff,  constable,  or  other  officer,  he  must  give  notice 
"  thereof  to  the  debtor,  (or  to  certain  persons  named  for  him),  and 
"  the  debtor,  or  such  other  person  for  him,  must  claim  or  demand 
"  the  benefit  of  these  exemptions  within  three  days  after  such  no- 
"  tice  from  the  officer;  and  said  notice  of  levy  may  be  by  copy  or 
"  by  reading:"     Sec.  331. 

As  therefore  all  property,  not  absolutely  exempt,  is  under  our 
law  prima  facie  subject  to  levy,  and  the  authority  of  the  offi6er  is 
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ample,  and  his  duties  plainly  marked  out,  this*  court  must  hold 
that  the  debtor  has  no  duty  to  perform,  in  the  surrender  of  prop- 
erty upon  legal  process,  until  actual  levy;  and  in  the  assertion  of 
his  exemptions  against  such  process,  has  no  part  to  perform,  until 
he  receives  notice  of  the  levy,  as  required  by  the  statute.  And 
inasmuch  as  the  appraisement  provided  for  in  the  exemption  law 
is  only  for  the  purpose  of  determining  the  valuation  of  the  prop- 
erty, and  to  enable  the  debtor  to  select  his  exempt  property,  within 
the  limitation  in  value,  and  must  necessarily  succeed  the  levy  and 
notice  of  levy,  we  cannot  hold  that  the  debtor  should  anticipate 
the  levy,  or  do  any  act  to  extend  the  levy;  nor  that  the  appraise- 
ment should  extend  to  property  not  in  the  custody  of  the  officer. 
The  officer  may  make  new  levies,  extend  the  levy  from  time  to 
time  over  sufficient  property  to  satisfy  the  writ;  but  until  a  levy 
there  is  no  occasion  and  no  foundation  for  appraisement  proceed- 
ings to  determine  the  limitation  in  value  under  the  exemption 
law. 

In  view  of  our  statute  law,  therefore,  this  request,  which  in  effect 
required  the  Court  to  advise  the  jury,  that  the  mere  detaining,  or 
concealing  by  a  debtor,  of  any  part  of  his  personal  property,  not 
levied  upon,  or  in  the  custody  of  the  officer,  so  that  it  could  not 
he  appraised,  would  in  law  deprive  him  of  the  benefit  of  his  ex- 
emptions, was  incorrect  and  properly  refused  by  the  court  below. 

Whether  actual  obstruction  of  the  levy,  or  concealment  of  prop- 
erty to  prevent  a  levy,  might  in  any  case  operate  as  a  selection  by 
the  debtor,  under  the  exemption  law,  we  do  not  decide.  But  we 
hold  that  a  levy,  and  a  notice  thereof,  must  precede  the  claim  for 
exemption,  as  well  as  the  appraisement  which  is  to  carry  out  this 
claim  for  exemptions,  and  that  the  request  was  erroneous. 

That  the  concealment  of  property  from  the  officer  is  no  defense 
against  a  claim  for  exemption,  is  distinctly  held  in  Megehe  v.  Dra- 
per, 21  Mo.,  510;  and  Elder  v.  Williams,  16  Nev.,  416. 
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IV.  As  to  the.assignment  of  error  in  reference  to  the  amount 
of  damages,  there  is  nv>  error  for  review  by  an  appellate  court.  It 
is  conceded  that  the  recovery  was  seyeral  hundred  dollars  more 
than  the  actual  damages  proved,  but  no  exception  appears  to  the 
charge  of  the  Court  on  the  question  of  damages,  except  as  to  the 
valuation  of  the  appraisers-  not  being  the  measure  of  damages,  and 
t^is  was  not  referred  to  on  the  argument.  The  instruction  how- 
ever on  this  question  was  proper,,  and  it  is  so  held  concerning  an 
appraiser's  valuation  under  a  similar  statute  in  Iowa:  Flannigan. 
.  Wheeler,  9  N.  W.  Rep.,  381,  and  our  statute  provides  that  the 
appraisement  for  exemption  purposes  must  be  made  u  at  the  usual 
price  of  such  articles  at  sheriff's  sale,  as  near  as  can  be  ascertained:'* 
Sec.  328.  This  is  manifestly  an  improper  measure  of  value  in  an 
action  for  conversion. 

There  being  no  valid  objection,  then,,  to  the  charge  of  the  Court 
on  the  question  of  damages,  the  amount  of  the  recovery  wa&  entirely 
with  the  jury.  There  was  evidence  of  hardship  upon  the  plaintiff, 
and  evidence  from  which  malice  and  oppression  on  the  part  of  the 
defendant,  under  the  color  of  authority,  and  misconduct  in  office, 
may  have  been  inferred  by  the  jury,  for  which  under  the  charge  of 
the  Court,  exemplary  damages  may  have  been  given. 

No  error  appearing  in  the  record,  the  judgment  of  the  court 

below  is, 

Afftrmkd. 
All  the  Justices  concurring. 
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1.  setting  aside  yebdict  :  when.  This  ooxirt  has  decided  that  neither  the  ver- 
dict of  a  jury,  nor  the  findings  of  a  court  upon  a  question  of  fact  should  be 
disturbed,  when  the  evidence  is  conflicting,  and  they  will  not  be  unless  great 
injustice  seems  to  have  been  done,  or  there  is  an  entire  want  of  evidence  to 
sustain  the  verdict  or  finding. 

2.  same.  But  it  is  the  province  of  the  court,  either  before  or  after  the  verdict, 
to  decide  whether  the  plaintiff  has  given  evidence  sufficient  to  support  or 
justify  a  verdict  in  his  favor;  not  whether,  on  all  the  evidence  the  prepon- 
derating weight  is  in  his  favor— that  is  the  business  of  the  jury— but  whether, 
conceding  to  all  the  evidence  offered  the  greatest  probative  force,  which, 
according  to  the  law  of  evidence,  it  is  fairly  entitled  to,  it  is  or  is  not  suffi- 
cient to  justify  a  verdict.  If  it  is  not  sufficient,  then  it  is  the  duty  of  the 
court,  after  a  verdict,  to  set  it  aside  and  grant  a  new  trial. 

3.  SEMBiiE:  directing  VEBDiCT.  When  the  Judge  is  clear  of  doubt  that  a  ver- 
dict ought  to  be  rendered  either  for  plaintiff  or  defendant,  and  that  it  would 
be  his  duty  to  set  a  contrary  one  aside,  he  ought  to  instruct  the  jury  so  to 
find.  Such  a  direction  cannot  properly  be  given  to  the  jury  unless  the  evi- 
dence is  such  as  to  leave  no  room  for  doubt  that  it  is  the  duty  of  the  jury  to 
find  accordingly. 

Appeal  from  the  District  Court  of  Cass  County. 

The  facts  pertineiit  to  the  points  decided  are  stated  in  the  opin- 
ion. 


W.  P.  dough,  for  defendant  and  appellant. 
H.  F.  Miller,  for  plaintiff  and  respondent. 


Kidder,  J. — This  action  was  brought  by  the  plaintiff  to  recover 
damages  claimed  to  have  been  sustained  by  him  while  being  thrown 
ont  of  a  freight  car  of  the  defendant  by  its  servants. 
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There  was  a  trial  by  jury  and  a  verdict  for  the  plaintiff.  A 
motion  for  a  new  trial  was  made  and  overruled,  and  a  judgment 
entered  for  the  plaintiff,  from  which  this  appeal  was  taken. 

The  assignments  of  error  were  these: 

L  The  ruling  of  the  Court  by  which  counsel  was  permitted  to 
<cross-examine  Fields,  as  to  whether  he  was  not  then  under  indict- 
ment for  injuring  the  plaintiff,  and  for  the  crime  of  maiming. 

2.  That  part  of  the  charge  of  the  Court,  which  is  in  the  follow- 
ing language:  "The  defendant's  agent  is  bound  to  use  due  care 
"  and  prudence  in  expelling  passengers  from  its  cars;  and  although 
"  the  plaintiff  was  a  trespasser  at  the  time  of  the  accident,  and  was 
"  wrongfully  on  the  cars  at  the  time,  the  defendant  would  be 
"  liable  for  damages  arising  from  the  wanton  and  malicious  act 
"  of  its  servants  while  they  are  executing  what  they  supposed  to 
u  be  the  order  of  the  company,  even  though  the  order  did  not  in 
"  fact  contemplate  such  acts." 

3.  The  denial  by  the  Court  of  defendant's  motion  for  a  new 
trial,  based  among  other  things,  upon  the  ground  that  the  evidence 
did  not  justify  tjie  verdict 

The  conclusion  at  which  we  have  arrived  renders  it  unnecessary 
in  determining  this  case  to  consider  only  one  of  the  assignments 
of  error  (the  3d.)     Does  the  evidence  justify  the  verdict? 

It  appears  from  the  certificate  of  the  Judge  who  tried  the  case 
below  that  all  the  evidence  adduced  on  the  trial  was  brought  up 
in  the  record. 

The  plaintiff,  James  Finney,  testified  as  follows:  *  *  *  * 
I  went  into  the  box  car  and  I  took  my  coat  off  and  my  hat,  and 
laid  it  on  the  corner  of  the  car — box  car — the  west  end  of  the  car; 
laid  my  coat  down  and  rolled  it  up  and  put  it  under  my  head,  and 
took  my  shoes  off.  I  rolled  my  coat  up  and  put  it  under  my  head 
in  the  car.     It  was  a  very  warm  day;  got  in  to  have  a  little  sleep 
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and  a  little  rest;  was  tired;  I  put  my  coat  under  ray  head  and 
took  my  shoes  off;  and  1  was  in  there  about  two  hours, and  I  Been 
two  men  come  in  the  car;  [  didn't  see  them;  I  was  asleep  at  the 
time;  they  came  in  and  gave  me  a  kick  in  the  feet  and  wakened 
me  up;  I  retognized  one  of  them  as  having  light  chin  whiskers, 
and  a  light  straw  hat  on.  He  says  to  me,  "Git  out  of  this  car;" 
I  says,  UA11  right,  sir;  just  as  soon  as  I  put  my  shoes  on."  I 
asked  him  if  I  could  put  my  shoes  on,  and  he  studied  awhile. 
While  he  was  studying  that  way  I  got  one  shoe  on  my  foot;  just 
as  I  got  one  6hoe  on  he  grabbed  me  around  the  legs  and  dragged 
me  on  my  back. 

Q.     How  far? 

A.  Over  to  the  car  door;  there  I  was  getting  up  on  my  knees. 
Just  as  I  got  up  on  my  knees — just  about  the  time  I  got  straight- 
ened in  front  of  him — I  got  a  poke  of  the  iron  bar  in  my  eye. 

Q.  You  say  just  about  the  time  you  got  straightened  up  you 
got  a  poke  of  the  iron  bar  in  your,  eye? 

A.  Yes,  sir;  just  about  the  time  I  got  straightened  up — wasn't 
hardly  straightened  up  at  the  time  I  got  the  poke — well,  at  the 
time  I  got  the  poke  I  got  shoved  out  of  the  car;  with  his  left  hand 
he  shoved  me  out  of  the  car,  and  I  fell  down  on  the  ground  on 
my  back. 

Q.     What  did  he  do  (Fields)  then,  after  that? 

A.  He  jumped  out  on  the  other  side  of  the  car.  There  was 
another  man  with  this  one;  two  of  them  came  in  the  car;  they 
jumped  out  on  the  other  side  of  the  car,  and  they  shoved  me  out 
on  the  other;  they  shoved  me  out  on  the  south  side,  and  they 
jumped  out  on  the  north  side  and  ran  away. 

Q.  You  say  you  recognized  one  of  these  men  in  there  as  hav- 
ing chin  whiskers  and  a  mustache? 

A.  He  had  a  mustache  and  light  chin  whiskers  down  here. 
He  had  a  straw  hat  on. 
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Q.     State  if  you  knew  at  the  time  what  his  name  was? 

A.  I  heard  some  of  the  boys  talking  about  him  before  thi6 
happened. 

Q.  Have  you  since  learned  what  the  name  of  the  man  was  that 
jou  identified  at  that  time? 

A.     Yes,  sir. 

Q.     What  was  his  name? 

A.     Dick  Fields,  or  Richard  Fields,  rather. 

Q.  Do  you  know  whether  he  was  in  charge  of  the  company's 
cars  and  property  there? 

A.     Yes,  sir. 

Q.  What  did  you  do  after  you  got  knocked  down  on  to  the 
ground? 

A.  I  laid  there  about  half  an  hour  until  I  regained  my  senses. 
I  didn't  know  just  what  the  nature  of  the  thing  was.  I  thought 
my  eye  wits  knocked  out,  so  I  told  a  gentleman  who  was  going  by 
if  he  wouldn't  go  in  the  car  and  throw  out  my  coat  and  one  shoe. 
He  got  in  the  car  and  threw  out  one  shoe  for  me  and  my  coat  and 
my  hat.  I  sat  there  about  ten  minutes,  I  should  judge,  then  I 
regained  my  senses,  and  I  started  up  for  the  city  here.  Came  up 
to  Dr.  Darrow's  office  and  Dr.  Darrow  wasn't  in  at  the  time;  he 
was  away.     I  laid  down  outside. 

Q.     Laid  down  outside,  where? 

A.     Outside  of  the  bank  building,  over  there. 

Q.     Of  what  bank? 

A.  The  First  National  Bank,  I  believe.  I  laid  down  there  a 
little  while,  and  somebody  went  for  Dr.  Darrow.  Dr.  Darrow 
came  round  and  examined  my  eye,  and  sent  me  to  the  county  hos- 
pital here  in  Fargo. 

Q.  Now  state  if  you  lost  that  eye  from  the  result  of  that  acci- 
dent? 

A.     I  did,  sir. 
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Q.     From  the  result  of  that  blow? 

A.     From  the  result  of  that  blow.     *     *     *. 

Q.  When  Mr.  Fields  ordered  you  out  of  the  car  did  you  try  to 
get  out  as  soon  as  you  could? 

A.  Yes,  sir.  I  told  him  I  would  just  as  soon  as  I  put  my 
shoes  on,  and  he  wouldn't  give  me  time  to  put  one  shoe  on. 

Q.  You  told  him  you  w  >uld  as  soon  as  you  could  get  your 
your  shoes  on? 

A.  Yes,  sir.  I  told  him  I  would  just  as  soon  as  I  could  put 
my  shoes  on.  He  wouldn't  give  me  time  to  put  my  shoes  on; 
grabbed  me  by  the  legs  and  dragged  me  over  to  the  car  door;  only 
had  time  to  put  one  shoe  on. 

Q.     Did  you  make  any  resistance — refuse  to  leave  the  car? 

A.     No,  sir.     Not  anything,  whatever. 

Q.     "Was  you  going  out  just  as  rapidly  as  you  could? 

A.  Yes,  6ir.  Just  as  fast  as  I  could  I  was  going  out  of  the 
car. 

Q.  State  if  from  the  result  of  that  blow  you  have  lost  your 
eye? 

A.  Yes,  sir.  I  have  lost  my  eye  for  my  natural  days,  I  sup- 
pose.    My  eye  is  gone. 

Cro88-exarmnation:  Q. — What  time  of  day  was  it  you  went 
into  that  car,  Mr.  Finney? 

A.     I  should  think,  sir,  that  it  was  about  half-past  ten. 

Q.     About  half -past  ten? 

A.  About  ten  o'clock  or  half-past  ten  in  the  forenoon — in  the 
daytime. 

Q.     What  time  was  it  they  came  into  the  car  and  woke  you  up? 

A.  I  should  judge,  sir,  it  was  about  half -past  twelve  or  one 
o'clock. 

Q.     You  went  into  that  car  to  take  a  sleep,  you  say? 

A.     Yes,  sir. 
Vol.  m — 35 
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Q.     Had  you  bad  a  sleep  the  night  before? 

A.     No,  sir.     I  didn't  sleep  much  the  night  before. 

Q.     Where  were  you  I 

A.     I  was  around  Fargo. 

*  *     *     *     *( 

Q.     Had  you  no  regular  boarding  place,  then? 

A.     No,  sir. 
***** 

Q.     Had  you  no  regular  room  anywhere  to  sleep? 

A.     No,  6ir.     I  hadn't  been  here  long.     *     *     *. 

Q.     Had  you  stopped  at  the  same  place  any  two  nights? 

A.  I  stopped  there  at  the  Bramble  House,  I  think  it  was,  one 
night. 

Q.     Which  night — the  first  night  you  came? 

A.     I  think  so;  yes,  sir. 

Q.     Where  did  you  stop  the  next  night? 

A.  No,  sir;  I  made  a  mistake.  The  first  night  I  didn't  sleep 
any  at  all. 

Q.     Where  were  you? 

A.     I  was  going  round  Fargo  and  Morehead. 
****** 

Q.     Had  you  been  drinking  pretty  freely  that  night,  also? 

A.     Yes,  sir.     Was  drinking  a  little  before  I  went  into  the  car. 

Q.     Pretty  much  intoxicated,  were  you  not,  when  you  went  into 

the  car? 

A.     Well,  not  so  very  bad.     It  was  more  from  the  loss  of  sleep 

than  anything  else. 

*  *     *     *     *a 

Q.     Do  you  say  there  was  two  men  came  into  the  car  together? 
A.     Yes,  sir;  two  men. 

Q.     Who  was  the  other  man  besides  Mr.  Fields.     Do  you  know? 
A.     I  couldn't  distinctly  see  him  at  the  time.     I  know  there 
was  two  men  came  into  the  car. 
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Q.     Did  they  come  in  after  you  was  awake? 

A.     No,  sir.     They  came  in  before  I  was  waked  up. 

Q.     When  you  woke  up  you  saw  them  both  in  the  car? 

A.     Yes,  sir.     They  came  up  and  waked  me  up. 

Q.  You  say  that  you  had  your  eye  injured  by  a  bar  in  the 
hands  of  Mr.  Fields.     Did  you  see  that  bar  in  his  hands? 

A.  No,  sir.  I  didn't  see  anything.  I  don't  know  what  it  was 
that  I  was  struck  with. 

Q.     Did  you  see  anything  in  his  hands  when  you  first  woke  up? 

A.     No,  sir. 

Q.     Did  he  have  anything  in  his  hand  when  you  first  saw  him? 

A.  .  I  didn't  see  anything  at  all,  sir.  He  wouldn't  give  me 
time  to  put  my  shoes  on. 

Q.  Well,  you  woke  up  and  sat  up  in  the  corner  of  the  car  first, 
did  you? 

A.  Yes,  sir;  sat  up  and  looked  at  him,  and  asked  him  if  I 
could  put  my  shoes  on. 

Q.     Was  he  standing  up  very  close  to  you? 

A.     Yes,  sir;  they  came  on  one  behind  the  other. 

Q.  You  didn't  see  anything  in  the  hands  of  Mr.  Fields,  or  any- 
one else?     Didn't  see  them  have  anything  in  their  hands? 

A.     No,  sir;  I  didn't. 

Q.  They  waited  long  enough,  you  say,  for  you  to  put  on  one 
shoe? 

A.     Yes,  sir. 

Q.     Then  he  seized  hold  of  your  legs,  you  say? 

A.     Yes,  sir. 

Q.     Did  he  use  both  hands  in  taking  hold? 

A.     Yes,  sir;  I  think  he  did. 

Q.     Did  both  of  them  seize  hold  of  you,  or  only  one? 

A.     Only  one. 

Q.     What  was  the  other  doing? 
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A.     He  kept  right  behind  this  other  fellow  all  the  time. 

Q.     Kept  right  behind  him? 

A.     Yes,  sir. 

Q.     Seized  hold  of  you  with  both  hands? 

A.     Ye6,  sir. 

Q.     You  didn't  see  him  have  anything  in  his  hand  at  that  time? 

A.  No,  sir;  I  did  not.  I  thought  it  wa8  a  knife  he  had  in  his 
hand — something — the  blow  came  s«>  quick. 

Q.  Did  you  see  him  when  he  seized  hold  of  you,  as  you  say — 
did  he  lay  anything  down  on  the  floor? 

A.     Not  that  I  seen. 

Q.  You  didn't  see  him  lay  anything  down  or  pick  anything 
up? 

A.  I  didn't  see  him  lay  anything  down  on  the  car  after  he 
woke  me  up. 

Q.     You  didn't  see  anything  at  all  in  his  hands? 

A.     I  didn't  see  anything;  no,  sir. 

Q.  After  you  say  he  dragged  you  towards  the  door  by  the  feet, 
he  then  let  go  of  you,  did  he? 

A.     Yes,  sir. 

Q.     And  you  raised  up,  or  got  pretty  near  up  on  your  feet? 

A.  I  was  getting  upon  my  knees,  like;  when  I  got  pretty  near 
straightened  up  in  front  of  him,  I  got  the  blow — the  blow  came  so 
quick. 

Q.  Did  you  see  the  motion  of  the  arm  or  anything  coming  to- 
wards you? 

A.  I  could  not  tell;  I  thought  the  hand  was  drawn  back  that 
way. 

Q.     You  thought  it;  did  you  see  it? 

A.     I  didn't  see  it  distinctly;  I  hadn't  been  hardly  wakened  up 

at  the  time. 

#     *     #     *     * 
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Q.  The  shove  was  from  the  same  man  you  must  have  got  the 
blow  from? 

A.     Yes,  sir. 

Q.  Did  you  see  him  put  his  hauds  on  to  you  to  push  you  out, 
or  did  you  6imply  feel  him? 

A.     I  saw  him  raise  the  left  hand  like  this  to  give  me  a  shove. 

Q.     Did  you  see  his  right  hand  at  that  time? 

A.     No,  sir.  . 

Q.  You  didn't  see  any  instrument  in  his  hand,  then,  at  any- 
time, and  didn't  know  what  it  was  that  hit  you  in  the  eye? 

A.  No,  sir;  1  didn't  know  what  it  was.  I  got  the  blow.  I 
thought  at  first  it  was  a  knife — something  of  that  kiud — that  I 
got  stabbed.     The  blow  came  so  quick  I  couldn't  tell  what  it  was. 

Q.  You  were  pretty  well  intoxicated  at  that  time  so  as  to  be 
somewhat  stupid? 

A.     Well,  sir,  1  had  been  drinking  a  little  before  I  went  in  there. 

Q.  Had  you  got  thoroughly  waked  up  so  that  you  realized 
where  you  was? 

A.     No,  sir;  I  hadn't. 

Q.     You  didn't  realize  where  you  were? 

A.     No,  sir;  I  didn't  know  whether  it  was  in  a  hotel  or  out  in 

the  street  when  I  was  wakened  up  by  them. 
*     *     *     *     * 

Q.  You  say  after  you  was  thrown  out  of  the  car  you  fell  on 
your  back? 

A.     Yes,  sir. 

Q.  How  soon  was  it  before  you  aroused  up  to  consciousness 
enough  to  realize  where  you  were? 

A.     Well,  it  was  about  five  or  ten  minutes,  I  suppose. 

Q.  Now,  you  say  these  men  jumped  out  the  other  side  of  the 
car  and  ran  away? 

A.     Yes,  sir. 
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Q.  How  is  it  you  knew  that  fact  when  you  were  in  that  stupid 
sort  of  condition,  and  your  eye  hurt  so  that  you  couldn't  see  out 
of  that  eye? 

A.  I  know  they  didn't  jump  out  on  that  side;  as  soon  as  I  real- 
ized myself  I  could  pee. 

♦  *      *     *^ 

Q.     They  both  ran,  did  they? 

A.  Yes,  sir.  I  don't  know  whether  they  ran  or  walked,  or 
what;  I  know  they  got  out  on  the  other  side  of  tlie  car. 

Q.  Do  you  mean  to  state  positively  and  distinctly  you  t.  aw  them 
run  away  after  they  got  out  of  the  car? 

A.     No,  sir;  I  wouldn't  swear  to  anything  of  the  kind. 

Q.     Did  you  see  them  go  away  at  all? 

A.     I  saw  them  go  out  the  other  side  of  the  car. 

Q.     That  is  all  you  saw  of  them? 

A.     That's  all. 

Q.  Don't  know  where  they  went;  whether  they  walked  or  ran 
after  they  got  out? 

A.     No,  sir;  I  wouldn't  swear  where  they  went  to. 

*  *      *     *# 

Q.  Do  you  know  which  one  of  the  two  men  it  was — whether 
it  was  this  Mr.  Fields  or  the  other  man  that  hit  you  in  the  eye? 

A.  I  couldn't  swear  positively  to  it;  I  couldn't  swear  posi- 
tively to  either  of  them. 

Q.  Do  you  know  which  one  it  was  that  shoved  you  out  of  the 
car? 

A.     It  was  the  man  with  light  whiskers. 

Q.     Mr.  Fields? 

A.     Yes,  sir. 

Q.     You  don't  know  which  one  it  was  that  hit  you  in  the  eye? 

A.     No,  sir.     I  judge  it  was  the  one  who  stood  in  front  of  me. 

•  *      *     *# 

Richard  Fields,  for  the  defendant,  testified  as  follows :    I  had  two 
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men  working  on  the  next  car  to  this  same  box  car,  on  the  same 
track;  was  going  along  the  track;  these  two  men  looked  into  the 
car;  Mr.  Van  Horn  says,  "  There's  a  man  sleeping  here;"  I  came 
down  immediately  and  attempted  to  go  in  there;  this  little  bar  we 
use  for  a  tool  in  repairing  cars  right  along  was  standing  outside  of 
the  car — it  was  about  ten  feet  north  of  the  door — and. I  never 
placed  any  confidence  in  any  of  the  men  who  was  around  there,  be- 
cause they  used  to  be  around  there  ten  and  twelve  at  a  time;  I 
picked  this  bar  up  so  that,  seeing  their  actions  before  that,  I  didn't 
know  but  what  he  would  pick  that  bar  up  and  strike  me  with  it; 
I  picked  up  the  bar  and  jumped  into  the  car;  this  man  was  lay- 
ing asleep  in  there — some  man  was;  I  suppose  it  was  this  man;  I 
waked  him  up;  he  looked  up  at  me  and  laid  down  again;  then  I 
shook  him  up  a  little  livelier;  after  that  he  got  right  up;  he  looked 
right  at  me,  and  then  he  looked  right  at  my  feet;  I  saw  at  once 
what  he  intended  to  do;  I  had  the  bar — about  two  feet  and  ten 
inches  long;  I  had  my  right  hand  in  the  center  of  it;  I  stepped 
back  far  enough  so  that  he  missed  me,  and  his  head  came  right 
against  the  bar;  at  that  time  Mr.  Van  Horn — he  wasn't  in  at  the 
time — came  in  and  pushed  him  right  out  of  the  car.  *  *  *. 
He  made  motions  as  if  he  was  going  to  catch  me  by  the  feet  to 
tip  me  over,  and  he  made  an  attempt  to  do  so.  *  *  *.  I 
stepped  back  far  enough  so  that  he  missed  me,  and  hit  his  eye 
against  that  bar. 

Q.     You  had  that  bar  in  which  hand? 

A.     Left  hand.      *       *    •    I  had  hold  about  the  center  of  it; 
diamond-pointed  bar  at  one  end,  chisel-point  at  the  other. 

Q.     At  the  time  he  sprang  forward  and  shoved  his  head  against 
•  the  bar,  as  you  say,  did  he  say  anything) 

A.     He  said,  "  Oh,  my  eye!" 

Q.     Did  you  know,  then,  that  he  was  hurt — seriously  injured — 
or  anything  about  it? 
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A.  Mr.  Van  Horn  jumped  in  the  car  just  about  the  time  he 
saw  him  pitch  for  me,  and  ketched  him  and  throwed  him  out 
doors;  I  knowed  the  bar  hit  him  somewhere;  1  didn't  know  where; 
I  heard  his  exclamation.     *       *     *. 

Q.     Did  you  strike  hftn  with  the  bar? 

A.     No,  sir. 

Q.     Did  you  raise  it  at  all  to  strike  him? 

A.     ]STo,  sir. 

Q.     Did  you  strike  him  with  your  hand,  or  strike  him  at  all? 

A.     I  did  not  strike  him  at  all;  made  no  attempt  to. 

Q.  What  was  his  condition  as  to  being  intoxicated,  so  far  as 
you  could  judge? 

A.     As  far  as  I  could  judge  he  was  intoxicated. 

Q.     Did  he  appear  in  a  stupid  sort  of  a  condition? 

A.  Well,  not  a  very  stupid  condition,  but  he  was  in  a  pretty 
intoxicated  condition.     *     *     *. 

Q.     Did  Van  Horn  strike  him? 

A.     Not  as  I  know  of.     *     *     *. 

George  Van  Horn,  a  witness  on  the  part  of  the  defendant,  agree- 
ing with  the  defendant  substantially  to  the  time  they  entered  the 
car,  then  testified  as  follows:  I  opened  the  door  on  the  south  side; 
Mr.  Fields  got  into  the  door  on  the  south  side;  he  shook  this  man 
up. 

Q.     Did  yon  get  into  the  car  at  the  same  time? 

A.  No,  sir.  This  man  raised  up  and  looked  at  him,  and  laid 
down  again;  Mr.  Fields  shook  him  again,  and  he  got  right  up  on 
his  feet  and  looked  at  him,  and  made  a  dive  for  his  feet;  when  he 
made  a  dive  for  Mr.  Fields  I  jumped  in  the  car. 

Q.     That  moment  you  jumped  in  the  car? 

A.  Yes,  sir.  Catched  him  by  the  collar  and  shoved  him  out 
of  the  south  side  door.  *  *  *.  On  the  north  side;  we  got  out 
on  the  south  side. 
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Q.  Did  you  see  this  bar  in  the  hands  of  Mr,  Fields  while  he 
was  in  the  car? 

A.     Yes,  sir. 

"Q.  Did  Mr.  Fields  strike  him  with  the  bar,  or  raise  it,  or  make 
any  motion  towards  striking  him? 

A.     No,  sir;  I  did  not  see  Mr.  Fields  raise  the  bar  in  any  shape. 

Q.  Then  did  you  know  he  had  received  an  injury  at  the  time 
you  shoved  him  out? 

A.     No,  sir;  I  did  not.     *    '*     *. 

Q.  Did  Mr.  Fields  strike  him  with  the  bar,  or  punch  at  him 
with  it? 

A.  No,  sir;  I  couldn't  say,  sir,  to  that — I  didn't  see  him  move 
his  hand  one  way  or  the  other. 

*     *     *     *     *a 

No  claim  is  made  for  damages  except  what  resulted  from  the 
injury  of  the  plaintiff's  eye.  The  record  is  silent  as  to  any  other 
damages. 

We  are  not  unmindful  that  this  court  has  decided  that  the  ver- 
dict of  a  jury  should  not  be  disturbed,  nor  the  findings  of  a  court 
upon  a  question  of  fact,  the  evidence  being  conflicting,  and  will 
not  be  unless  great  injustice  seems  to  have  been  done,  or  there  is 
an  entire  want  of  evidence  to  sustain  it:  Vide,  Cauljield  et  al  v* 
Bogle,  2  Dak.,  464;  Mollne  Plow  Co.  v.  Gilbert  et  al,  N.  W. 
JRep.,  Yol.  15,  No.  1,  p.  1,  (Ante,  p.  239.)  This  also  has  been  the 
general  current  of  the  decisions  of  the  courts  in  this  country,  ex- 
cept when  the  statutes  of  6tates  have  controlled  them. 

In  this  case  there  is  not  sufficient  affirmative  evidence  to  sus- 
tain the  verdict.  The  plaintiff  could  not  identify  the  tool  that  in- 
jured him;  he  thought  it  was  a  knife  that  the  defendant  had  in 
his  hand;  he  didn't  see  anything  at  all  in  his  hands;  he  didn't  see 
him  raise  his  hands;  he  didn't  know  whether  it  was  his  arm,  or 
Vol.  in— 36 
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what  it  was;  couldn't  distinctly  Bee;  didn't  see  any  motion;  some- 
thing struck  him  in  the  eye. 

Without  taking  time  to  criticise  the  condition  the  plaintiff  ad- 
mits he  was  in,  giving  him  full  scope  of  all  his  physical  and  intel- 
lectual powers,  and  full  credit  for  tmthfullness,  it  cannot  be  ascer- 
tained from  what  his  testimony  discloses,  that  the  defendant  or 
any  other  person  present,  when  the  injury  happened*  inflicted  it; 
nor  from  it  does  it  appear  what  instrument  came  in  contact  with 
his  eye.  And  if  it  were  not  for  the  testimony  of  the  defendant 
that  "  he  "  (the  plaintiff)  "  made  a  motion  as  if  he  was  going  to 
catch  me  by  the  feet  to  tip  me  over,  and  he  made  an  attempt  to 
do  so,"  *  *  *  and  "  I  stepped  back  far  enough  so  that  he 
missed  me  and  hit  his  eye  against  that  bar,"  it  would  yet  be  a 
matter  of  conjecture  ju6t  how  the  accident  occurred.  The  defend- 
ant further  testified,  that  he  did  not  strike  him  with  the  bar,  nor 
his  hand;  and  made  no  attempt  to  do  so.  In  relation  to  all  which 
he  was  corroborated  by  Mr.  Van  Horn,  and  not  contradicted  by 
the  plaintiff. 

The  modern  rule  of  the  Supreme  Court  of  the  United  States  in 
relation  to  the  power  of  the  Court  to  direct  the  verdict,  is  thus: 
When  the  Judge  is  clear  of  doubt  that  a  verdict  ought  to  be  ren- 
dered either  for  the  plaintiff  or  the  defendant,  and  that  it  would 
be  his  duty  to  set  a  contrary  one  aside,  he  ought  to  instruct  the 
jury  60  to  find.  On  the  other  hand  such  a  direction  cannot  prop- 
erly be  given  to  the  jury,  unless  the  evidence  is  such  as  to  leave 
no  room  for  doubt  that  it  is  the  duty  of  the  jury  to  find  accordingly: 
Orleans  v.  Piatt,  99  U.  S.,  677;  Pence  v.  Langdon,  id.  578; 
Commissioners  v.  Clark,  94,  id.  278,  284;  Hendrick  v.  Lindsay, 
93,  id.  143. 

Again,  it  is  the  province  of  the  court,  either  before  or  after  the 
verdict,  to  decide  whether  the  plaintiff  has  given  evidence  sufficient 
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to  support  or  justify  a  verdict  in  his  favor.  Not,  whether  on  all 
the  evidence  the  preponderating  weight  is  in  his  favor — that  is  the 
business  of  the  jury;  but,  conceding  to  all  the  evidence  offered  the 
greatest  probative  force  which,  according  to  the  law  of  evidence, 
it  is  fairly  entitled  to,  is  it  sufficient  to  justify  a  verdict?  If  it 
does  not,  then  it  is  the  duty  of  the  court,  after  a  verdict,  to  set  it 
aside  and  grant  a  new  trial:  Pleascutts  v.  Faut,  22  Wall.,  116, 
121,  122. 

There  being  a  want  of  evidence  to  support  the  verdict,  and  no 
conflict  thereof  so  far  as  it  relates  to  the  grievance  complained  of, 
the  judgment  of  the  court  below  is  reversed,  and  a  new  trial 


Ordered, 


All  the  Justices  concurring. 


Nathan  Myrick  v.  Rose  A.  Bill,  et  al, 

1.  CLAIM  AND  DELIVERY'.  DEMAND  BEFORE  SUIT:  WHEN  UNNECESSARY.     Where 

the  plaintiffs  right  to  recover  is  contested  by  the  defendant  upon  a  claim 
of  superior  right,  the  defendant  cannot  set  np  a  want  of  demand  as  a  reason 
for  his  failure  to  surrender  the  property  in  controversy.  Defendant  there- 
fore cannot  claim  ownership,  and  still  defeat  the  plaintiffs  action  for  want 
of  a  demand. 

2.  fixtures:  may  become  personal  property,  when.  The  parties  concerned 
may,  by  agreement  in  due  form,  give  to  fixtures  the  legal  character  of  realty 
or  personalty  at  their  option,  and  the  law  will  respect  and  enforce  their 
understanding,  whenever  the  rights  of  third  parties  will  not  be  prejudiced. 

3.  practice:  averments  and  admissions  in  pleadings:  estoppel  by.    A  de- 

fendant is  not  at  liberty  to  raise  an  issue  which  he  has  closed  by  admissions 
or  averments  in  his  answer,  nor  can  one  who  explicitly  admits  or  avers  by 
his  pleading  that  which  establishes  plaintiffs  rights,  be  permitted  to  deny 
the  existence  of  the  fact  so  admitted  or  averred,  or  to  prove  any  state  of 
facts  inconsistent  therewith. 
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4.  ancestor's  dked:  wareasty:  binds  heirs.  One  who  sells  personal  prop- 
erty as  hie  own  thereby  warrants  that  he  has  a  good  and  unincumbered 
title  thereto,  and  the  heirs  of  a  decedent  cannot  be  heard,  for  the  purpose 
of  defeating  their  ancestor's  deed,  to  say  that  he  did  not  in  fact  own  the 
property  described  in  the  deed,  or  that  it  belonged  to  a  third  party  by  whose 
deed  it  was  conveyed  to  and  became  the  property  of  the  ancestor  subse- 
quently to  the  ancestor's  deed. 

5.  homestead:  some  estate  in  IjANd  essential  to.  To  support  a  claim  of 
homestead  some  estate  in  land  is  essential.  There  can  be  no  homestead 
right  in  a  building  alone,  apart  from  the  land  on  which  it  stands.  Hence 
the  wife's  signature  is  not  necessary  to  the  validity  of  a  conveyance  of  build- 
ings owned  and  occupied  by  grantor  and  his  family,  but  situated  upon 
land  in  which  the  grantor  had  no  interest  or  estate  at  the  time  of  such  con- 
veyance. 

Appeal  from  the  District  Court  of  Stutsman  County. 

White  &  Hewit,  for  plaintiff  and  appellant. 

W.  E.  Dodge,  for  defendants  and   respondents.     No  briefs  on 
file. 

The  facts  are  stated  in  the  opinion. 


Church,  J. — This  was  an  action  of  claim  and  delivery,  brought 
to  recover  possession  of  two  buildings  in  Jamestown,  D.  T.,  one 
of  which  was  a  dwelling  house  and  the  other  a  store  connected 
therewith. 

The*  plaintiff  claims  these  buildings  by  virtue  of  a  bill  of  sale 
thereof  from  one  Henry  C.  Miller,  dated  October  19,  1878,  by  the 
terms  of  which  Miller,  in  consideration  of  $1,000,  the  receipt  of 
which  is  acknowledged,  "  grants,  bargains,  sells  and  releasee  to  the 
44  party  of  the  second  part "  (the  plaintiff)  u  his  heirs  and  assigns 
"  all  his  right,  title  and  interest "  to  the  property  in  question. 
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The  defendant,  Rose  A.  Bill,  was  formerly  the  wife  of  Miller. 
The  answer,  after  a  general  denial  of  the  ownership  or  right  of 
possession  of  the  plaintiff,  avers: 

1.  That  these  buildings  are  fixtures  upon  the  land  whereon 
they  rest. 

2.  That  on  October  19,  1878,  they  were  owned,  possessed  and 
occupied  by  Henry  C.  Miller,  who  continued  to  own  and  occupy 
them  until  his  decease,  in  the  spring  of  1879;  that  the  land  upon 
which  said  buildings  were,  and  at  all  times  have  been  situated, 
was  sold  and  conveyed  by  deed  of  warranty,  under  seal  and  of 
date  May  14,  1879,  and  executed  and  delivered  by  the  Northern 
Pacific  Railroad  Company,  a  corporation,  to  the  said  Henry  0. 
Miller,  by  virtue  of  which  deed  said  land  became  the  property  of 
paid  Henry  C.  Miller,  his  heirs  and  assigns  forever;  and  that  on 
the  decease  of  said  Miller,  in  the  spring  of  1879,  the  said  land  and 
buildings  succeeded  to  the  said  Rose  A.  Bill  (then  Miller)  a6  his 

widow,  and Miller,  his  only  surviving  child,  who  ever  since 

have  owned,  possessed  and  occupied  said  property  by  virtue  of  the 
title  and  possession  aforesaid. 

There  was  a  general  verdict  for  the  defendants. 

Several  errors  are  assigned,  of  which  we  shall  notice  only  those 
which  seem  essential  to  a  proper  disposition  of  the  case.  And, 
first,  as  to  the  necessity  for  a  demand  before  suit  is  brought. 

The  rule  which  requires  a  demand  is  a  technical  one.  The  rea- 
son of  it  is  that  the  law  presumes  that  the  party  in  possession  of 
property  not  his  own  will  respect  the  rights  of  the  true  owner 
when  informed  of  them,  and  that  upon  demand  being  made  he- 
will  surrender  without  suit.  But  where  the  defendant  claims  to 
be  the  owner  of  the  property,  he  ought  not  to  be  permitted  to  set 
up  such  claim  and  thus  defeat  a  recovery  by  the  plaintiff,  under  the 
pretense  that  he  would  have  surrendered  the  property  had  he  been 
requested  so  to  do. 
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Where  the  circumstances  are  such  as  to  show  that  a  demand 
would  have  been  unavailing  no  demand  is  necessary:  Shoemaker 
v.  Simpson,  16  Kan.,  43;  Simpson  v.  Wrenn,  50  111.,  224;  Smith 
1  v.  McLean,  24  Iowa,  322;  Wells  on  Rep.,  Sees.  345-349-374;  and 
where,  as  in  the  present  case,  the  plaintiff's  right  to  recover  is  con- 
tested by  the  defendant  upon  a  claim  of  superior  right,  the  defend- 
ant cannot  set  up  a  want  of  demand  as  a  reason  for  his  failure  to 
surrender.  If  he  desires  to  rely  upon  the  omission  to  make  de- 
mand, he  should  show  a  willingness  to  surrender  upon  proper 
demand  made:  Homaih  v.  Lahoo,  1  Neb.,  207;  and  in  such  case 
it  is  at  least  extremely  doubtful  whether  any  further  penalty  than 
costs  ought  to  be  visited  upon  plaintiff. 

No  demand  was  necessary  in  this  case,  and  the  Court  having 
instructed  the  jury,  that  unless  they  could  find  from  the  evidence 
that  a  demand  was  made  before  suit  was  brought  they  must  find 
for  the  defendant,  the  error  'is  sufficient  to  require  a  reversal  of 
the  judgment;  but  since  other  questions  presented  by  the  record 
are  of  general  interest  and  are  properly  before  the  court,  and  in 
the  event  of  a  new  trial  will  have  a  controlling  influence  upon  the 
result,  we  deem  it  our  duty  to  consider  them. 

The  respondents  in  their  brief  submitted  to  the  court  insist  that 
these  buildings  were  fixtures  and  as  such  not  the  subject  of  re- 
plevin, or  an  action  of  claim  and  delivery  under  the  statute;  and 
the  appellant,  with  equal  earnestness,  contends  that  they  did  not 
possess  the  statutory  character  of  "  buildings  permanently  resting 
upon  land,"  but  it  is  not  necessary  to  go  into  an  extended  discus- 
sion of  this  point  since  we  think  the  law  was  stated  with  substan- 
tial correctness  by  the  District  Judge,  as  follows:  "  Ordinarily  a 
"  building  placed  upon  land  is  a  fixture,  becomes  part  of  the  real 
"  estate  and  passes  with  it;  but  the  buildings  may  be  personal 
"  property  under  some  circumstances.      Parties  are  at  liberty  to 
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u  make  any  agreement  or  arrangement  with  regard  to  their  property, 
"  to  dwelling  houses  or  any  other  property  that  they  see  fit,  and  if 
"  the  agreement  is  such  a  one  as  will  make  the  property  personal 
"  property,  as  between  those  parties  it  is  personal  property,  and 
"  may  be  so  treated." 

Judge  Coolcy  states  the  rule  substantially  in  these  words:  "  The 
"  parties  concerned  may,  by  agreement  in  due  form,  give  to  fixtures 
"  the  legal  character  of  realty  or  personalty  at  their  option,  and 
"  the  law  will  respect  and  enforce  their  understandings  whenever 
"  the  rights  of  third  parties  will  not  be  prejudiced.  Thus  a  house, 
"  constituting  part  of  the  realty,  may  be  mortgaged  or  sold  sep- 
"  arate  from  the  land,  and  the  mortgage  or  sale  be  perfectly  valid 
"  if  made  in  such  form  as  to  be  sufficient  under  the  Statute  of 
«  Frauds."  *  *  * :  Cooley  on  Torts,  Sees.  427-430 ;  2  Smith's 
Lead.  Cases,  4th  Am.  Ed.,  219;  Wells  on  Rep.,  Sec.  61;  Cochran 
v.  Flint,  57  N.  H.,  514,  (p.  544);  Russell  v.  Richards,  1  Fair- 
field, 429;  2  id.,  371;  Smith  v.  Benson,  1  Hill,  178. 

Now,  the  appellant,  as  before  stated,  claims  title  to  this  property 
under  the  bill  of  sale  referred  to,  and  insists  that  by  the  execution 
and  delivery  of  that  instrument,  Henry  C.  Miller,  the  vendor,  gave 
to  these  buildings  the  legal  character  of  personalty,  and  we  think 
that  under  the  law  as  above  stated,  such  should  be  held  to  be  its 
effect,  in  so  far  as  it  is  operative  for  any  purpose  in  this  action. 
It  becomes  necessary  to  determine,  therefore,  the  extent  of  its 
operation. 

The  defendants  by  their  answer  aver  that  on  the  date  when  this- 
bill  was  executed  said  buildings  were  "owned,  possessed  and  occu- 
pied "  by  Miller.  Upon  the  trial,  however,  and  in  the  brief  of 
counsel  on  this  appeal,  it  was  insisted  on  behalf  of  the  defendants, 
that  at  the  time  these  buildings  were  erected  the  land  belonged  to 
the  railroad  company,  and  that  the  buildings  thereupon  became 
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the  property  of  the  company,  and  Miller  at  the  time  of  the  sale  to 
appellant  did  not  own  them  and  could  not  convey  any  title  to  them, 
but  that  by  the  subsequent  conveyance  of  the  land  by  the  railroad 
company  to  Miller,  and  Miller's  decease  intestate,  the  land  and 
buildings  passed  by  succession  to  the  defendants  as  Miller's  legal 
representatives. 

The  obvious  objection  to  this  insistment  is,  that  not  only  is  this 
defense  not  set  up  in  the  answer,  but  on  the  contrary  as  already 
•  shown,  the  defendants  expressly  aver  that  Miller  was  the  owner  of 
the  buildings  at  the  time  of  the  sale.  We  have  not  overlooked 
the  allegations  of  the  answer  upon  which  the  defense  just  indi- 
cated is  supposed  to  be  based,  but  it  is  sufficient  to  say  that  the 
averment  of  Miller's  ownership  is  in  no  wise  inconsistent  with  the 
other  facts  alleged. 

Even  assuming  that  the  land  was  ever  owned  by  the  company — 
an  assumption  not  indeed  required  or  perhaps  warranted  by  any 
allegation  of  the  answer — Miller  may,  nevertheless,  have  been  the 
owner  of  the  buildings,  and  against  the  pleader  this  allegation  of 
the  answer  must  be  taken  as  true,  and  it  must  be  conclusively 
presumed  that  at  that  time  Miller  did  in  fact  own  these  buildings. 
But  with  this  allegation  and  presumption,  the  present  contention 
of  the  defendants  is  entirely  inconsistent. 

A  defendant  is  not  at  liberty  to  raise  an  issue  which  he  has 
closed  by  admissions  (and  a  fortiori,  by  averments)  in  his  answer, 
nor  can  one  who  explicitly  admits  or  avers  by  his  pleading  that 
which  establishes  plaintiff's  right,  be  permitted  to  deny  the  ex- 
istence of  the  fact  so  admitted  or  averred,  or  to  prove  any  state  of 
facts  inconsistent  therewith:  Whart.  on  Ev.,  Sec,  1110;  Paige 
v.  WiUet,  38  N.  Y.,  28. 

Moreover  this  insistment  is  opposed  to  and  is  in  denial  of 
Miller's  own  deed.    By  section  1005,  of  the  Civil  Code,  one  who 
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sells  personal  property  as  bis  own,  thereby  warrants  that  he  has  a 
good  and  unencumbered  title  thereto.  Possession  of  personal 
property  by  a  vendor  is  ordinarily  equivalent  to  an  affirmation  by 
him  of  his  ownership  thereof:  Story  on  Sales,  Sec.  3t>7;  McCoy 
v.  Artcherj  3  Barb.,  323.  And  the  defendants  cannot  now  be 
heard  for  the  purpose  of  defeating  Miller's  deed,  to  say  that  he 
did  not  in  fact  own  this  property,  or  that  it  belonged  to  a  third 
party,  by  whose  deed  it  was  subsequently  conveyed  to  and  l>ecame 
the  property  of  Miller.  Miller  certainly  could  not  set  up  such  a 
defense,  even  if  properly  pleaded.  As  the  answer  now  stands,  it 
does  not  appear  by  it  that  the  railroad  company  ever  had  any  legal 
interest  in  these  buildings;  and  if  they  had,  their  deed  ought,  in 
equity  and  good  conscience,  to  operate  in  effectuation  of  Miller's 
conveyance  to  plaintiff,  and  not  to  defeat  it.  Nor  have  the  defend- 
ants in  this  respect  any  better  right.  Their  title  is  only  such  a6 
fell  to  them  from  him  upon  his  decease. 

The  case  of  Smith  v.  Benson^  1  Hill,  176,  was  quite  similar  in 
principle  to  this.  Ladd,  in  possession  of  buildings  used  as  grocery 
and  dwelling  upon  leased  ground,  erected  under  an  agreement 
with  the  landlord  for  their  removal,  mortgaged  them  to  Smith  and 
then  sold  out  to  Benson,  selling  these  buildings  subject  to  the 
mortgage.  Subsequently  Benson  procured  a  lease  directly  from 
the  landlord,  and  upon  demand  made  by  Smith  for  the  possession 
of  the  buildings,  after  default  in  payment  of  the  mortgage  debt, 
refused  to  surrender,  whereupon  Smith  brought  an  action  of  trover. 
Some  suggestion  appears  in  the  case  of  a  recognition  by  Benson  of 
Smith's  title,  but  it  does  not  seem  to  have  entered  into  the  deter- 
mination of  the  case.     It  was  held: 

1st.     That  trover  would  lie. 

2d.  That  defendant,  deriving  title  to  the  buildings  from  the 
mortgagor  was  not  at  liberty  to  insist,  as  against  the  mortgagee, 


that  they  were  part  of  the  freehold;  nor, 

VOT..     TTT—37 
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3d.     To  dispute  the  title  of  the  mortgagor. 

See,  also,  Lacustrine  Fertiliser  Co.  v.  Dike  Guano  Co.,  19  Hun,, 
47;  Dazellv.  Odell,  3  Hill,  219;  Sherman  v.  Champlain  Trans. 
Co.,  31  Vt.,  162;  2  Smith  Lead.  Cases,  7  Am.  Ed.,  pp.  626-805. 
It  must  undoubtedly  be  held,  therefore,  upon  this  branch  of  the 
case,  that  Miller  intended  by  this  bill  of  sale  to  transfer  the  build- 
ings as  personal  property  to  the  plaintiff,  and  that  such  was  its 
legal  operation  and  effect. 

It  follows  that  the  learned  Judge  erred  in  admitting  any  evi- 
dence designed  to  prove  that  Miller  had  no  license  from  the  rail- 
road company  for  the  erection  of  these  buildings.  Such  evidence 
could  only  be  relevant  as  tending  to  show  that  Miller  was  not  the 
owner  of  the  buildings  at  the  time  of  the  sale,  and  for  that  pur- 
pose it  was,  as  we  have  seen,  improper. 

It  also  follows  from  what  has  been  stated  that  there  was  error 
in  submitting  to  the  jury  the  question  of  the  legal  character  of 
these  buildings  as  personalty  or  fixtures;  that  should  have  been 
determined  by  the  court  as  matter  of  law  in  favor  of  the  plaintiff. 

The  remaining  assignment  of  error  which  we  shall  notice  re- 
lates to  the  charge  of  the  Court  upon  the  subject  of  homestead,  it 
being  contended  by  the  defendants  that  these  buildings  constituted 
the  homestead  of  Miller,  and  therefore  that  the  wife's  signature 
was  necessary  to  the  validity  of  the  bill  of  sale. 

Upon  this  point,  after  citing  the  statutory  definition  of  what 
may  be  embraced  in  a  claim  of  homestead,  and  the  provision  re- 
quiring the  signature  of  the  wife  to  any  conveyance  thereof,  tne 
Court  instructed  the  jury  as  follows:  "  I  have  no  hesitation  in 
"  saying,  that  buildings  owned  and  occupied  by  a.  man  and  his 
"  family  constitute  his  homestead,  although  the  land  on  which  the 
"  buildings  stand  is  only  a  leasehold  estate;  and  although  he  is 
"  but  a  tenant  at  will  upon  the  land,  the  buildings  maybe  a  home- 
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"  stead,  although  he  ha6  squatted  upon  the  prairie  and  has  built 
u  a  house  of  any  kind,  however  cheap  or  however  expensive,  that 
"  is  his  home6teacL" 

It  was  not  pretended  that  at  the  time  the  bill  of  sale  was  exe- 
cuted Miller  had  any  right  or  title  to  or  estate  in  the  land  on 
which  these  buildings  were  situated,  and  the  rule  seems  to  be  well 
settled  that  while  a  very  limited  estate  in  the  land,  perhaps  a  mere 
leasehold  interest,  may  be  sufficient  to  support  a  claim  of  home- 
stead, some  estate  in  the  land  is  essential.  There  can  be  no  home- 
stead right  in  a  building  alone,  apart  from  the  land  on  which  it 
stands:  Smith  on  H.  and  E.,  Sees.  112-113;  Thompson  H.  and 
E.,  Sees.  165-7;  Brown  v.  Keller,  32  111.,  152;  25  ib.,  610; 
Davenport  v.  Atcstm,  14  Ga.,  271. 

Without  considering  therefore,  and  expressing  no  opinion  upon 

the  question  whether  this  claim  could  properly  be  set  up  under 

the  answer  filed,  we  think  the  Court  erred  in  its  instructions  to 

the  jury  upon  this  point,  or  rather  in  submitting  the  question  at 

all  to  the  jury,  since  there  was  nothing  in  this  branch  of  the  case 

for  them  to  pass  upon.     The  judgment  must  be  reversed  and  a 

new  trial 

Granted, 


MAY  TERM,  1884. 


present: 

Hon..Alonzo  J.  Edgerton,  Chief  Justice. 
Hon.  Sanford  A.  Hudson,    ) 
Hon.  William  E.  Church,    V  Associate  Justices. 
Hon.  Cornelius  S.  Palmer.  ) 


Casselman  v.  Winship. 

1.    libel:  pleading:  wobds  not  actionable  peb  se.    A  direct  charge  of  per- 
jury is  actionable  per  se,  but  the  words,  "  He  made  false  affidavits  in  order 
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to  commence  bis  case,"  or  "  the  affidavit  made  by  Mr.  C.  was  false,"  are  Dot 
actionable  per  se,  nor  can  an  action  be  maintained  upon  them  merely  by 
an  innendo  that  they  purported  or  were  intended  to  import  perjury.  There 
should  be  a  colloquium  of  a  judicial  proceeding,  and  the  nature  of  the  pro- 
ceeding and  the  matter  to  which  the  oath  was  taken,  should  appear  to  have 
been  material  to  the  proceeding  and  before  an  officer  authorized  to  admin- 
ister an  oath. 

Appeal  from  the  District  Court  of  Grand  Forks  County. 

Demurrer  to  complaint. 

E.  St.  Julwn  Cox,  for  appellant.  Points  and  authorities  in 
brief: 

The  words  set  out  in  the  complaint  are  libellous,  and  even  the 
caption  of  the  article  is  libellous:  Civil  Code,  210,  Sees.  29-30, 
Sub.  3 ;  Pratt  v.  Pioneer  Press  Co.,  14  N. W.  Rep.,  62 ;  4  Wis.,  231- 

37;  7  ib.,  462;  9  ib., ;  28  ib.,  138;  36  ib.,  513;  32  ib.,  106; 

23  ib.,  105;  47  ib.,  659;  3  KW.  Rep.,  392;  10  ib.,  81-415-602; 
9  ib..  43;  12  ib.,  177;  13  ib.,  776;  47  Cal.,  252;  41  Cal.,  364. 

Cyrus  Wellington  and  Boscurd  <fe  Clifford,  for  respondent.  No 
briefs  on  file. 


Hudson,  J. — This  action  was  brought  against  the  defendant, 
who  was  the  publisher  and  proprietor  of  the  Daily  Herald,  a 
newspaper  published  in  the  city  of  Grand  Forks,  for  libel,  in  the 
publication  of  the  following  article: 

"  Alleged  Crookedness  :  Legal  circles  were  somewhat  agitated 
"  yesterday  over  the  fact  that  Charles  "White,  a  settler  whose  claim 
"  was  contested,  charges  J.  P.  Casselman,  the  attorney  who  con- 
"  tests  the  claim  in  person,  had  made  false  affidavits  in  order  to 
"  commence  his  case.     He  also  asserts  that  the  affidavit  made  by 
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"  Mr.  Casselman  was  false.  Charles  Morgan,  a  brother  of  How- 
"  ard  Morgan,  has  a  similar  story  to  tell,  and  prefers  like  charges. 
"  Of  course  these  charges  are  by  no  me&ns  proven,  and  Mr.  Cas- 
"  selman's  affidavit  stands  against  the  unsupported  word  of  the 
"  others.  It  is  to  be  investigated,  and  in  case  the  charges  are 
"  found  true,  the  legal  gentleman  will  be  debarred  from  practice 
"  in  the  U.  S.  land  courts.". 

The  complaint  alleges  that  the  plaintiff  was,  and  for  a  long  time 
had  been,  an  attorney,  and  as  luch,  and  in  consequence  of  the  pub- 
lication of  these  false  and  defamatory  words,  has  been  and  is, 
greatly  damaged,  injured  and  prejudiced  in  his  name,  character 
and  reputation,  and  has  lost  and  been  deprived  of  great  gains  and 
profits  in  his  calling,  following  and  occupation,  which  would  have 
otherwise  arisen  and  accrued  to  him  in  his  business,  calling  and 
profession,  to  his  damage,  etc. 

The  defendant,  by  his  counsel,  demurred  to  this  complaint, 
alleging  as  grounds  of  demurrer,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  that  the  publica- 
tion in  the  said  complaint  alleged  to  have  been  made  by  the  de- 
fendant, was  not  a  libel.  The  court  sustained  the  demurrer,  and 
from  the  judgment  entered  upon  the  order  sustaining  the  demur- 
rer, the  plaintiff  appeals  to  this  court. 

The  learned  counsel  for  the  plaintiff,  by  a  colloquium  and  by 
inuendo,  alleges  that  the  intention  of  the  defendant  was  to  charge 
the  plaintiff  with  having  been  guilty  of  the  crime  of  perjury,  in 
making  false  affidavits  before  the  United  States  Land  Office,  in  the 
contesting  of  claims  before  the  same. 

A  direct  charge  of  perjury  is  actionable  per  se,  and  "  if  such  a 
direct  charge  had  been  made,"  we  should  have  had  little  difficulty 
in  holding  the  complaint  in  this  case  sufficient  to  warrant  a  recov- 
ery; but  the  words,  "He  made  false  affidavits,"  or  "The  affidavit 
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made  by  Mr.  C.  was  false,"  or  u  He  swore  a  false  oath,"  or  "  He 
swore  a  lie,"  are  not  actionable  per  se,  nor  can  an  action  be  main- 
tained for  them,  merely  by  an  inuendo  that  they  imported  or  were 
intended  to  import  perjury:  Schmidt  v.  Witherick,  12  N.  W. 
Rep.,  448.  There  must  be  a  colloquium  of  a  judicial  proceeding 
and  the  nature  of  the  proceeding:  Townshend  on  Slander  and 
Libel,  244.  And  it  must  appear  that  the  matter  involved  was 
material.  The  charge  of  perjury  as  respects  matter  which  is  imma- 
terial to  the  issue  involved,  cannot  in  any  event,  or  under  any  cir- 
cumstances, be  actionable;  it  cannot  be  determined  from  the  words 
complained  of  in  this  case,  what  kind  of  a  claim  was  contested,  or 
when  or  before  whom  the  affidavit  was  made  that  is  said  to  be  false; 
whether  it  was  taken  before  any  officer  or  tribunal  that  had  au- 
thority to  administer  an  oath,  or  whether  the  matter  therein  stated 
was  material  to  any  investigation,  and  there  is  no  colloquium  re- 
ferring the  words  to  the  conduct  of  the  plaintiff  as  a  witness  or  in 
any  other  capacity  wherein  an  oath  or  affidavit  was  legally  required, 
-except  it  was  before  the  United  States  Land  Office,  in  the  contest- 
ing of  claims  before  the  same.     This  is  too  general  and  indefinite. 

If  the  charge  is  of  false  swearing  before  a  particular  court  or 
tribunal,  or  in  a  particular  proceeding,  naming  it,  the  charge  is 
actionable,  if  the  court  named  is  one  authorized  to  administer  an 
oath,  or  if  the  proceeding  named  is  a  judicial  proceeding. 

The  publication  complained  of,  not  being  actionable  per  se> 
malice  cannot  be  inferred,  nor  is  it  alleged  that  it  was  a  false  pub- 
lication to  the  knowledge  of  the  defendant;  but  when  the  article 
is  taken  as  a  whole  it  appears  conclusively  that  its  publication  was 
not  malicious.  It  does  not  purport  to  state  any  facts  within  the 
knowledge  of  the  defendant,  nor  that  he  believed  the  statements 
charging  the  plaintiff  with  crookedness  were  true.  It  is  a  state- 
ment of  something  that  another  person  had  said.  The  writer  does 
not  adopt  it  as  his  own  assertion,  but  the  statement  appears  to  have 
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been  made  entirely  as  the  language  of  another,  and  to  deprive  it 
of  all  appearance  of  malice,  the  writer  follows  it  up  with  the  re- 
mark that  *  *  *  *  these  charges  are  by  no  means  proven, 
and  that  Mr.  Uasselman's  affidavit  stands  against  the  unsupported 
word  of  the  others,  clearly  showing  that  the  writer  did  not  believe 
them  to  be  true,  and  did  not  put  them  forth  as  such. 

From  the  view  we  take  of  this  publication,  we  think  the  District 
Court  committed  no  error  in  sustaining  the  demurrer  in  this  action 
and  the  judgment  is, 

Affirmed* 

All  the  Justices  concurring. 


Grady  v.  Baker. 

1.  sale  op  merchandise:  change  of  possession:  vendor  employed  as  sales- 
man: not  peb  be  evidence  of  fraud.  After  the  sale  of  goods,  and  an  ac- 
tual and  notorious  change  of  possession,  the  employment  of  the  vendor  in 
the  capacity  of  mere  salesman  or  clerk,  is  not  per  se,  conclusive  evidence  of 
fraud. 

2.  vendee:  may  be  in  possession  by  agent:  vendor  may  be  such  agent. 
The  vendee,  under  section  2024  of  the  Civil  Code  of  this  territory,  need  not 
remain  in  personal  possession,  but  may  be  so  by  agent;  and  such  agent 
may  be  the  seller  of  the  property,  "if  the  possession  be  such  as  to  advise 
the  creditors  of  the  change  in  the  title  of  the  property." 

Appeal  from  the  District  Court  of  Yankton  County. 

Michael  Grady  was  doing  business  as  a  merchant  tailor  at  the 
city  of  Yankton.  His  stock  was  mortgaged  to  a  creditor  for 
$1,000,  and  he  owed  plaintiff,  Robert  G.  Grady,  his  son,  the  sum 
of  $500.  On  January  26,  1881,  plaintiff,  Robert  G.  Grady,  pur- 
chased the  stock  of  goods  from  his  father  for  $1,987.11,  assumed 
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the  $1,000  mortgage,  cancelled  bis  father's  indebtedness  of  $500, 
awd  paid  over  to  his  father  in  cash  the  balance  of  $487.11  to  cover 
the  value  of  the  stock.  The  son  then  took  down  his  father's  olJ 
sign  and  erected  his  own  as  "  Robert  G.  Grady,  Merchant  Tailor,*' 
took  a  new  lease  of  the  store  in  his  own  name,  and  re-employe -1 
part  of  the  former  workmen,  who  had  been  paid  off  and  discharged 
by  Michael  Grady  at  the  time  of  the  sale.  Plaintiff  also  employed 
his  father  as  "  cutter ,?  and  salesman  in  the  shop  at  $75  per  month, 
and  Mrs.  Cary,  his  sister,  as  book  keeper,  and  one  Doyle,  who 
worked  in  the  shop  and  had  charge  of  the  general  business,  and 
all  moneys  collected  and  paid  out.  The  goods  in  the  shop  were 
attached  by  creditors  under  four  warrants  of  attachment,  between ' 
February  7  and  11,  1881,  and  plaintiff  brings  claim  and  delivery 
against  the  sheriff  to  recover  possession.  Jury  trial  was  had  and 
verdict  for  plaintiff  for  possession  and  $121.65  damages.  Defend- 
ant appeals.  On  the  trial  the  defendant  requested  the  following 
charge  to  the  jury:  "If  the  jury  shall  find  that  Michael  Grady  re- 
"  tained  control  of  the  goods  alleged  to  have  been  sold,  either  con- 
"  jointly  with  the  purchaser  or  his  agents,  or  as  agent  of  the  pur- 
"  chaser,  there  is  no  actual  and  continued  change  of  possession 
"  within  the  meaning  of  the  statute,  such  as  will  prevent  the  pre- 
"  sumption  of  fraud ;"  which  was  refused,  and  the  refusal  is  assigned 
as  error.     The  other  facts  appear  in  the  opinion. 

C.  J.  B.  Harris  and  Z.  B.  French,  for  appellant.  Points  and 
authorities  in  brief: 

Every  transfer  of  personal  property  unaccompanied  by  an  imme- 
diate delivery,  and  followed  by  an  actual  and  continual  change  of 
possession,  is  conclusively  presumed  to  be  fraudulent  and  void  as 
against  creditors  or  incumbrancers  in  good  faith:  Sec.  2024, 
Revised  Codes,  466;  Watson  v.  Rogers,  53  Cal.,  402;  Begliv. 
MeClure,  47  Cal.,  612;   Woods  v.  Bugley,  29  Cal.,  467. 
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The  Court  erred  in  refusing  to  charge  as  requested  by  defendant. 
If  the  said  Michael  Grady  retained  possession  or  control  of  the 
goods  alleged  to  have  been  sold  either  by  himself  or  conjointly 
with  another,  then  there  was  no  actual  and  continued  change  of 
possession  within  the  meaning  of  the  statute:  Allen  v.  Massey, 
17  Wall.,  353;  Clafflin  v.  Bosenberg,  42  Mo.,  439;  Osen  v.  Sher- 
man, 27  Wis.,  501;  Van  Pelt  v.  Littler,  10  Cal.,  394;  Weil  v. 
Paul,  22  Cal.,  493;  Miller  v.  Gorman,  69  Pa.  St.,  134. 

Change  of  possession  must  be  open  and  notorious  so  as  to  be 
apparent  to  all  the  world:  Engles  v.  Mar%hal,  19  Cal.,  329; 
Qodcheaux  v.  Mulford,  26  Cal.,  326;  Woods  v.  Bugbey,  29  Cal., 
472;  Lay  v.  Neville,  25  Cal.,  553;  Allen  v.  Massey,  17  Wall., 
353;  Clafflin  v.  Rosenberg,  42  Mo.,  439. 

Bartlett  Tripp,  for  respondent.     No  brief  on  file. 


Edgerton,  C.  J. — This  is  an  action  brought  by  the  plaintiff  to 
recover  possession  of  certain  goods  attached  by  the  defendant,  as 
sheriff,  at  the  instance  of  certain  creditors  of  Michael  Grady. 
The  plaintiff  claims  to  have  bought  the  goods  of  Michael  Grady, 
and  to  have  paid  a  full  consideration  therefor.  The  creditors 
claim  that  the  sale  was  fraudulent  and  void  under  section  2024  of 
the  Civil  Code. 

It  is  not  contended  that  the  sale  was  not  bona  fide  in  fact,  and 
for  a  full  and  adequate  consideration;  but  it  is  contended  that  there 
was  no  such  actual  and  continued  change  of  possession  as  took  the 
case  out  of  the  statute. 

There  are  three  assignments  of  error,  all  relating  to  the  charge 
of  the  Court.  The  charge  of  the  Court  is  not  set  forth  in  the  rec- 
ord, and  this  court  has  no  knowledge  of  what  such  charge  was, 

except  as  to  the  fragments  excepted  to  by  counsel. 
Vol.  hi— 38 
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The  first  exception  is  to  that  portion  of  the  charge,  given  upon 
the  Judge's  own  motion,  in  which  he  announces  the  rule  that  a 
vendee,  under  our  statute,  need  not  remain  in  actual  possession, 
but  may  do  so  by  agent,  and  such  agentf  may  be  the  seller  of  the 
property,  "  if  the  possession  be  such  as  to  advise  the  ^editors  of 
the  change  in  the  title  of  the  property  " 

This  charge,  with  the  qualification  and  limitation  attached,  as 
to  the  public,  open  and  notorious  character  of  the  possession,  states 
the  law  accurately. 

The  statute  does  not  mean,  that  if,  by  any  accident  or  chance, 
the  property  purchased  shall  come  into  the  hands  of  the  original 
owner,  the  creditors  of  such  former  owner  may  seize  the  property 
to  the  injury  of  bona  fide  owners  and  purchasers.  It  does  not 
mean  that  the  purchaser  t>f  a  stock  of  goods  may  not  employ  the 
former  owner  as  a  mere  clerk  or  salesman.  It  means  that  the  sale 
shall  be  open  and  public,  that  the  world  may  be  apprised  of  the 
change  of  ownership. 

The  change  of  possession  must  l^e  actual  and  continued,  and  not 
subject  to  some  secret  trust  between  the  seller  and  buyer.  If  such 
is  the  character  of  the  possession,  the  statute  is  satisfied  and  the 
sale  will  not  be  avoided. 

"  The  employment  of  the  vendor  by  the  vendee  after  the  sale, 
"  may  be  proved  as  a  fact  tending  to  show  that  there  has  been  no 
"  actual  or  continued  change  of  possession;  but  when  proved  itv 
"  does  not  become  conclusive  of  the  question,  but  only  an  element 
"  of  proof  to  be  weighed  by  the  jury. 

"  After  a  sale  of  goods  and  chattels,  and  an  actual  change  of 
"  possession,  the  employment  of  the  vendor  by  the  vendee,  in  the 
"  capacity  of  a  clerk  or  salesman,  is  not,  per  se,  a  conclusive  evi- 
"  dence  of  fraud  which  admits  of  no  explanation.  After  a  sale  of 
"  goods  and  chattels  in  good  faith,  and  an  actual   and  notorious 
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*•  change  of  possesion,  the  employment  of  the  vendor  by  the  ven- 
"  dee  as  a  mere  clerk  or  salesman,  is  not  a  frau£  which  vitiates  the 
"  sale,  because  the  change  of  possession  is  not  continued:  26  Cali- 
4«  fornia,  817." 

The  whole  law  of  the  case  is  stated  carefully  and  clearly  in  the 
fragments  of  the  charge  before  this  court.  The  employment  of 
Michael  Grady  by  the  plaintiff  after  the  sale,  was  a  fact  to  go  to 
the  jury  with  all  the  other  facts,  to  be  by  them  considered  upon 
the  question  of  whether  there  was  an  immediate' delivery,  and  an 
actual  and  continued  change  of  possession. 

The  employment  of  Michael  Grady  was  not  a  fraud, perse,  that 
could  not  be  explained.  It  is  the  fact,  that  immediately  after  the 
sale  the  former  owner  is  found  in  such  situation  of  apparent  owner- 
ship, which  is  to  go  to  the  jury  with  the  other  facts,  to  aid  them 
in  determining  whether  he  is  such  clerk  and  salesman,  or  still 
owner  in  fact,  of  such  property. 

The  language  of  the  charge  given,  is  nearly  verbatim  that  used 
by  the  best  adjudicated  cases:  Stevens  v.  Irvrm,  15  California, 
506;  Godchaux  v.  Mulford,  26  California,  316;  Ford  v.  Cham- 
bers, 28  California,  13;  Warner  v  Carleton,  22  Illinois,  424; 
Stanley  v.  Bobbins,  36  Vermont,  423. 

The  request  asked  by  the  defendant,  if  good  law  in  any  case, 
was  not  applicable  to  the  facts  of  this  case,  bo  far  as  the  facts  are 
before  the  court;  and  again,  it  no  where  appears,  if  such  charge 
had  been  applicable,  that  it  had  not  already  been  substantially 
given,  either  of  which  would  be  good  grounds  for  refusing  it. 

It  appearing  that  the  case  was  fairly  submitted  to  the  jury,  upon 
the  fact6,  the  judgment  should  be, 


All  the  Justices  concurring. 


Affirmed, 
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Territory  ex  rel.  Graves  v.  Cole,  et  al. 

1,  mandamus:  relator:  who  may  be:  non-resident  of  county.  Under  an 
act  of  the  Legislature  submitting  the  question  of  a  division  of  Custer  ooun- 
ty  to  the  legal  voters  residing  within  the  proposed  boundaries  of  the  new 
county  of  Fall  River,  upon  an  application  by  a  relator,  who  was  a  resident 
of  Lawrence  county,  for  a  writ  of  mandamus  to  compel  the  canvassing  board 
to  reoanvass  the  vote  oast  at  such  election:  Held,  That  such  relator  was 
not  "  beneficially  interested,"  even  though  owning  property  in  the  proposed 
new  county,  and  was  not  the  proper  party  to  apply  for  the  writ 

2.  same:  public  officer  must  apply  for  writ,  when:  when  private  citizen 

may  be  relator.  When  public  rights  are  to  be  subserved  public  officers 
must  apply  for  'the  writ.  But  if  a  private  individual  make  himself  relator 
he  must  show  some  particular  right  or  privilege  of  his  own,  independently 
of  that  which  he  holds  with  the  public  at  large  as  a  citizen. 

Appeal  from  the  District  Court  of  Custer  County. 

The  facts  are  stated  in  the  opinion. 

O.  C.  Moody,  for  defendants  and  appellants.  Points  and  au- 
thorities in  brief: 

Without  showing  some  property  interests  which  are  injuriously 
affected  by  a  failure  of  the  public  officer  to  act,  the  citizen  of  one 
county  cannot  interfere  in  the  public  affairs  of  another  county  in 
which  he  has  no  residence  or  citizenship.  No  more  than  could  a 
non-resident  of  a  state  be  a  relator  to  compel  a  public  officer  of 
such  state  to  act  without  showing  some  peculiar  interest:  High's 
Ex.  Legal  Rem's,  Sees.  33,  436,  449,  521;  State  v.  Corns.  School 
Fund,  4  Kansas,  261;  State  v.  County  Judge  of  Davis  Co.,  2 
Iowa,  280;  Linden  v.  Board  of  Supervisors  of  Almada  Co.,  45 
Cal.,  6;  Woods  v.  Bangs,  1  Dak.,  179;  Babbett  v.  State,  10 
Kan.,  9-16;  Hefner  v.  Com.,  28  Pa.  St.,  108;  People  v.  Regents, 
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4  Mich.,  98;  People  v.  Greert,  29  Mich.,  121;  Sanger  v.  Corns., 
25  Maine,  291;  Chicago  v.  Building  Asso.,  102  111.,  379. 

The  defendants  met,  acted  as  canvassers  and  adjourned.  This 
dissolved  the  board,  and  ended  its  functions.  Such  a  board 
under  our  law  is  not  a  continuous  one,  but  may  be  formed  by  the 
clerk  in  several  ways,  in  his  discretion:  Revised  Codes,  Chap.  27, 
Sec.  31. 

Again,  the  time  in  which  the  board  was  authorized  to  act  under 
the  law  relating  thereto  expired  long  before  any  demand  was  made 
upon  them  to  act  or  any  proceedings  instituted:  State  v.  Bod- 
many  43  Mo.,  256;  People  v.  Supervisors,  etc.,  12  Barb.,  217, 
approved  in  4  Abb.,  85;  15  Barb.,  618;  23  Barb.,  348;  24  Barb., 
167;  29  Barb.,  99;  45  Barb.,  458;  46  Barb.,  261;  30  N.  Y.,472. 

The  act  creating  the  new  county  of  Fall  River,  lubmitting  the 
question  of  the  existence  of  the  law  to  the  voters  of  Fall  River 
county,  was  void  as  a  delegation  of  power:  State  v.  Young,  29 
Minn.,  474,  550;  State  v.  Com.  Pleas  Morris  Co.,  36  N.  J.,  72, 
and  cases  there  cited;  S.  C.  13  Am.  Rep.,  422;  State  v.  Hudson, 
37  N.  J.,  12;  Barto  v.  Himrod,  8  N.  Y.,  483;  Santo  v.  State, 
2  Iowa,  203,  etc.,  Geebrick  v.  State,  5  Iowa,  491;  State  v.  Be- 
neke,  9  Iowa,  203;  State  v.  Weir,  33  Iowa,,  134;  Thome  v.  Cra- 
mer, 15  Barb.,  112, 122;  People  v.  Stout,  23  Barb.,  349;  Ex-parte 
Wall,  48  Cal.,  279;  Brown  v.  Fleschner,  4  Oregon,  132;  State 
v.  Wilcox,  42  Conn.,  364,  S.  C,  19  Am.  Kep.,  536;  Parker  v. 
Corns.,  6  Barr,  507;  Bice  v.  Foster,  4  Har.,  (Del.)  479;  State  v. 
Elwood,  11  Wis.,  19;  State  v.  Field,  17  Mo.,  529;  State  v.Wil- 
cox,  45  Mo.,  458. 

Granville  G.  Bennett,  for  respondent. 

Where  the  question  is  one  of  public  right,  and  the  object  of  the 
mandamus  is  to  procure  the  enforcement  of  a  public  duty,  as'  this 
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unquestionably  is,  the  people  are  regarded  as  the  real  party,  and 
the  relator  need  not  show  that  he  has  any  legal  or  special  interest 
in  the  result,  it  being  sufficient  to  show  that  he  is  a  citizen,  and  as 
such  is  interested  in  the  execution  of  the  laws:  High's  Ex.  Legal 
Rem's,  p.  204,  Sec.  441,  and  note;  County  of  Pike  v.  The  State, 
11  111.,  202;  City  of  Ottawa  v.  The  People,  48  111.,  233;  Hamil- 
ton, v.  The  State,  3  Ind.,  452;  People  v.  Collins,  19  Wend.,  56; 
People  v.  Halsey,  37  N.  Y.,  344;  State  v.  County  Judge,  7  Iowa, 
186.  If  he  is  a  citizen  of  the  territory  it  is  sufficient:  Hamilton 
•v.  The  State,  supra.  To  the  same  import  is  the  English  rule: 
High's  Ex.  Legal  Hem's,  308,  and  note. 

In  the  case  of  the  People  v.  Halsey,  supra,  the  Court  uses  the 
following  language:  "  Inasmuch  a6  the  people  themselves  are  the 
"  plaintiffs  in  a  proceeding  by  mandamus,  it  is  not  of  vital  import- 
"  ance  who  the  relator  should  be,  so  long  as  he  docs  not  officiously 
u  interfere  in  a  matter  with  which  he  has  no  concern.  The  rule, 
"  therefore,  as  it  is  sometimes  stated,  that  a  relator  in  a  writ  of 
"  mandamus  must  show  an  individual  right  to  the  thing  asked, 
u  must  be  taken  to  apply  to  cases  where  an  individual  interest  is 
u  alone  involved,  and  not  to  cases  where  the  interest  is  in  common 
■  "  to  the  whole  community." 

As  to  the  invalidity  of  the  act  creating  the  new  county  of  Fall 
River,  much  stress  was  laid  by  counsel  on  the  case  of  Barto  v. 
Himrod,  8  N.  Y.,  483.  This  was  the  case  of  an  enactment  by 
■  the  legislature  establishing  a  public  school  system  for  the  state, 
and  its  validity  as  a  law  depended  on  the  vote  of  the  people  of  the 
entire  state.  It  was  for  that  reason  held  unconstitutional.  It 
may  not  be  out  of  place  to  remark  that  this  was,  as  it  seems,  be- 
fore the  State  of  New  York  had  any  public  schools,. and  that  may 
account  for  the  court  distrusting  the  people.  Since  then  a  little 
ligHt  in  this  regard  has  dawned  on  the  judiciary  of  that  state,  and 
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on  examination  it  will  be  found  that  its  courts  have  not  shown 
any  disposition  to  extend  the  doctrine  of  that  case  to  local  and 
special  statutes,  which  relate  to  local  government  and  matters  of 
municipal  concern:  Bank  of  Rom,e  v.  Village  of  Rome,  18  N.Y., 
38;  Sturin  v.  Town  of  Geneva,  23  N.Y.,439;  Gould  v.  Town  of 
Sterling,  23  N.Y.,  456;  Clark  v.  City  of  Rochester,  28  N*.  Y., 
605. 

The  same  doctrine  is  held  in  numerous  other  cases,  and  notably 
the  following:  State  v.  Parker,  26  Vt.,  357;  in  re.  Richard 
Oliver,  17  Wis.,  681;  Smith  v.  Janesville,  26  Wis.,  291. 

In  the  case  of  State,  ex  rel.  Attorney  General  v.  (FNeil,  24 
Wis.,  149,  the  statute  under  consideration  contained  the  following 
provision:  "This  act  shall  be  void,  unless  the  legal  voters  of  the 
city  of  Milwaukee,  at  an  annual  election,  *  *  *  by  vote  de- 
termine to  accept  the  6ame."  A  majority  of  the  votes  were  in 
favor  of  the  law,  and  it  was  held  valid.  The  opinion  in  this  case 
is  able  and  exhaustive. 

To  the  same  effect  are  the  decisions  of  the  Supreme  Courts  of 
Iowa  and  California:  People  v.  Nalley,  49  Cal.,479;  Upham  v. 
Supervisors,  8  Cal.,  379;  Santo  v.  The  State,  2  la.,  165;  Mor- 
ford  v.  Unger,  8  la.,  82;  State  v.  Beneke,  9  la.,  203. 

In  Missouri  the  question  whether  a  general  school  law  be  ac- 
cepted in  a  particular  municipality  was  referred  to  its  voters,  and 
the  law  authorizing  such  reference  sustained:  State  v.  Wilcox, 
55  Mo.,  458;  Response  to  House  Resolution,  55  Mo.,  295. 

The  Supreme  Court  of  Illinois  holds  the  same  doctrine:  State 
v.  Reynolds,  10  111.,  1;  Erlinger  v.  Boneau,  51  111.,  94.  Also 
the  State  of  Mississippi :  Pike  County  v.  Barnes,  51  Miss.,  305. 
On  same  point  and  to  same  effect,  see:  Brunswick  v.  Finney, 
54  Ga.,  317;  Commonwealth  v.  Judges,  etc.,  8  Pa.  St.,  391;  Call 
v.  Cladbourn,  46  Me.,  206. 
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Edgerton,  C.  J. — An  act  was  passed  by  the  last  legislature  to 
divide  Custer  county  and  to  create  a  new  county  to  be  called  Fall 
River,  u  provided  that  before  this  act  shall  take  effect  and  be  in  force 
the  matter  of  the  establishment  of  the  proposed  county  of  Fall 
River  shall  first  be  submitted  to  a  vote  of  the  legal  voters  residing 
within  the  territory  embraced  within  the  proposed  county  *  *  V 
An  election  was  held  as  provided  for  in  such  act,  and  the  county 
clerk  of  Custer  county,  for  the  purposes  of  a  board  of  canvassers, 
called  to  his  assistance  two  members  of  the  board  of  county  com- 
missioners of  said  county,  and  they  as  such  board  of  canvassers 
proceeded  to  canvass  the  votes  cast  at  such  election  upon  the  ques- 
tion of  the  establishment  of  the  proposed  county  of  Fall  River,  and 
declared  the  result.  Thereafter  Leonard  It.  Graves,  a  resident  of 
Lawrence  county,  but  a  tax  payer  of  Custer  county,  commenced 
this  proceeding  as  relator  to  compel  the  said  county  clerk,  and  the 
county  commissioners  called  to  his  assistance  as  a  board  of  can- 
vassers, to  reconvene,  and  recanvass  the  said  vote,  claiming  that 
certain  votes  had  been  illegally  counted  in  the  prior  canvass. 
Whereupon  an  alternative  writ  of  mandamus  was  issued.  To 
this  writ  the  defendants  demurred  and  also  moved  to  quash.  The 
writ  was  held  insufficient  and  defective,  and  leave  given  to  relator 
.to  amend.  To  the  amended  alternative  writ  the  defendants  again 
moved  to  quash  and  also  demurred,  upon  the  ground  that  neither 
the  said  writ  nor  the  said  petition  therefor  state  facts  sufficient  to 
authorize  the  issuance  thereof  or  the  peremptory  mandamus  prayed 
for.  Second,  because  it  does  not  appear  that  the  relator  is  a  party 
beneficially  interested.  Third,  because  the  pretended  act  of  the 
Legislative  Assembly,  upon  which  the  proceedings  are  based,  is  in- 
valid and  void.  Which  motion  and  demurrer  were  overruled  and 
defendants  elected  to  stand  thereon,  refusing  to  make  other  or 
farther  answer.  Judgment  was  had  for  a  peremptory  writ,  from 
which  defendants  appeal,  assigning  three  errors: 
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"first. — The  relator  is  not  a  party  '  beneficially  interested,' 
"  and  cannot  maintain  this  proceeding  as  relator. 

u  Second. — The  defendants  having  met  and  acted  as  canvassers 
44  and  adjourned  the  board  was  dissolved  and  its  functions  ended. 

"  Third. — That  the  act  nnder  which  it  is  attempted  to  create 
"  the  county  of  Fall  Itiver  is  null  and  void." 

The  relator  was  not  and  is  not  a  resident  of  Custer  county,  but 
resided  in  Lawrence  county.  It  is  contended  that  he  was  the 
owner  of  property  within  the  limits  of  the  proposed  new  county  of 
Fall  River,  and  as  such  "  interested."  Did  this  make  the  relator 
the  proper  party  to  apply  for  the  writ  —was  he  u  beneficially  in- 
terested?"    We  think  not. 

To  use  the  language  of  Judge  Woodward:  "  In  order  to  obtain 
"  a  writ  of  mandamus  the  applicant  must  have  a  right  to  enforce 
"  which  is  specific,  complete  and  legal,  and  for  which  there  is  no 
"  other  specific  legal  remedy.  When  public  rights  are  to  be  sub- 
"  served,  public  officers  must  apply  for  the  writ;  but  if  a  private 
"  individual  make  himself  relator,  he  must  show  some  particular 
"  right  or  privilege  of  his  own,  independently  of  that  which  he 
"  holds  with  the  public  at  large:"  28  Pa.  St.,  108;  see  also  Bab- 
hett  v.  State,  10  Kan.,  15;  People  v.  Green,  29  Mich.,  121;  High 
Ex.  Legal  Kem.,  Sec.  436. 

It  is  contended  by  the  respondent  that  the  relator  being  a  citizen 
was  the  proper  party.  The  relator  was  a  citizen  of  Lawrence 
county  but  not  of  the  proposed  county  of  Fall  River  nor  of  the 
county  of  Custer. 

The  judgment  of  the  District  Court  must  be  reversed  and  the 
case 

Remanded. 
All  the  Justices  concurring. 

Vol.  m— 39 
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1.  excessive  damages:  setting  aside  vebdiot  oh  aooountof:  not  set  aside, 
when.  The  verdict  of  a  jury  giving  damages  for  personal  injuries  Bhould 
not  be  disturbed  unless  it  is  clear  that  the  damages  are  materially  greater 
than  the  evidence  will  justify. 

2.  POWER  TO  KEEP  SIDEWALKS  CLEAR  OR  OBSTRUCTIONS  AND  AOCUMUIiATlONS: 
WHEN  ACCOMPANIED  BY  THE  NB0BS8ABT  MEANS,  CREATES  A  DUTY.     The  mayor 

and  council  of  the  city  of  Grand  Forks  have  power  "  to  provide  for  keeping 
sidewalks  clear  and  clean  from  all  obstruction  and  accumulation."  This 
power  conferred  upon  the  city  by  the  Legislature,  together  with  the  neces- 
sary means  for  the  proper  execution  of  the  power,  carries  with  it  the  corre- 
sponding duty,  to  keep  the  streets  in  a  reasonably  safe  condition,  and  if  it 
neglect  to  do  so  the  city  will  be  liable  for  injuries  happening  by  reason  of 
its  negligence. 

3.  same:  things  overhanging  walk:  porch.  Thir  duty  is  not  confined  to  ob- 
structions upon  the  walk  alone,  but  also  applies  as  well  to  every  thing  hang- 
ing over  the  walk,  that  may  render  travel  unsafe. 

4  negligence:  degree:  lack  of  ordinary  or  reasonable  care,  The  gen- 
eral rule  is,  that  in  reparation  of  its  highways  a  municipal  corporation  is 
answerable  in  damages  for  a  lack  of  ordinary  or  reasonable  care,  it  being 
held  to  the  same  rule  of  diligence  as  private  persons  in  the  conduct  of  any 
business  involving  a  like  danger  to  others, 

5.  NOTICE  OF  DEFECT  IN  STREET  OR  SIDEWALK:  WHEN  INFERRED.      Notice  will  be 

inferred  if  the  defect  in  the  street  or  sidewalk  has  existed  for  a  considerable 
length  of  time;  or  from  the  fact  that  the  defect  had  existed  so  long  as  to 
render  it  notorious;  and  upon  such  evidence  fairly  submitted  to  the  jury, 
the  finding  will  not  be  disturbed. 

6.  contributory  negligence:    If  the  plaintiff,  by  any  act,  contributed  to  or 

caused  the  accident  complained  of,  the  defendant  would  not  be  liable  for 
damages. 

7.  exemplary  damages:  not  recoverable  in  action  against  city.    In  an  ac- 

tion for  personal  injuries  sustained  by  reason  of  negligence  on  the  part  of 
the  city  to  keep  its  streets  in  a  reasonably  safe  condition,  only  actual  dam- 
ages are  recoverable.    Exemplary  or  vindictive  damages  are  not  allowed. 
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Ihe  facts  appear  in  the  opinion. 

W.  L.  Wilder,  for  defendant  and  appellant.  Points  and  au- 
thorities: 

In  order  to  justify  verdict  for  an  amount  exceeding  actual  dam- 
ages the  negligence  of  the  city  must  be  so  gross  as  to  be  willful: 
Chicago  v.  Kelly,  69  111.,  475.  The  evidence  of  plaintiff's  own 
negligence  is  undisputed  aud  cannot  be  disregarded,  and  he  can- 
not recover  in  this  action:  Lomer  v.  Meeker,  25  N.  Y.,  361; 
Newton  v.  Pope,  1  Cow.,  109;  t)olson  v.  Arnold,  10  How.,  528. 

The  jury  cannot  arbitrarily  and  capriciously  disregard  the  un- 
contradicted testimony  of  defendant's  own  negligence,  and  when 
by  such  testimony  a  defense  is  clearly  established,  the  court  should 
non-suit  plaintiff,  or  what  is  the  same  thing,  dismiss  the  com- 
plaint: 3  Wait's  Practice,  159;  Seibert  v.  Erie  By.  Co.,  49 
Barb.,  583;  McMullen  v.  Hoyt,  2  Daly,  271;  Lomer  v.  Meeker, 
25  N.  Y.,  361. 

Contributory  negligence  defeats  plaintiff's  right  of  recovery: 
ODormell  v.  M.  P.  B.  B.  Co.,  7  Mo.  app.  Rep.,  190;  Langanv. 
St.  L.  I.  M.  c&  S.  By.  Co.,  5  ib.,  311;  Leduke  v.  St.  L.  &  I.  M. 
By.  Co.,  4  ib.,  485;  Meyer  v.  Linden  B.  B.  Co.,  6  ib.,  27;  Lov- 
enguth  v.  Bloomington,  71  111.,  238;  Beisk  v.  Goshen,  42  Ind., 
339;  Covington  v.  Bryant,  7  Bush.,  (Ky.)  248;  Durkm  v.  Troy, 
61  Barb.,  437.  There  was  such  plain  disregard  by  the  jury,  of 
the  evidence  and  the  instructions,  that  the  court  should  have  6et 
aside  the  verdict:     Sec.  289,  (lode  of  Civil  Procedure. 

As  to  the  objects  for  which  a  municipal  corporation  is  formed: 
Cudden  v.  Ecbstwick,  1  Salk.,  192;  People  v.  Morris,  13  Wend., 
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325-34;  People  v.  Hurlburt,  24  Mich.,  44-88;  Jameson  v.  Peo- 
ple, 16  111.,  257;  Herbert  v.  Benson,  2  La.  Ann.,  770;  Clark  v. 
Rochester,  14  How.,  193;  5  Abb.,  107. 

They  possess  two  classes  of  powers,  and  two  classes  of  rights, 
public  or  governmental,  and  private  or  local:  N.  0.  R.  R.  Co.  v. 
New  Orleans,  26  La.  Ann.,  478;  2  Dillon  Mun.  Corp.,  966-7;  2 
Thoinp.  on  Neg.,  734;  Hill  v.  City  of  Boston,  122  Mass.,  334; 
S.  C.  23  Am.  Rep.,  332.  In  the  exeiciseof  governmental  powers 
the  corporation  is  exempted  irom  financial  responsibility:  Con- 
ner* v.  Duckett,  20  Md.,  468;  Wrightman  v.  Washington,  1  Black, 
39;  Duke  v.  Mayor  of  Rome,  20  Ga.,  635;  Pray  v.  Jersey  City* 
32  H.  J.  L.,  415;  Hill  v.  Boston,  23  Am.  Rep.,  332;  2  Thomp- 
son on  Neg.,  731,  N.  1,  and  734,  N.  2. 

The  duty  of  the  defendant  to  keep  its  streets  in  repair  is  a 
governmental  one,  and  the  corporation  is  not  liable:  Howard, 
Ad.  v.  City  of  New  Haven,  37  Conn.,  475,  and  9  Am.^Rep.  342; 
Taylor  v.  Peckam,  5  Am.  Rep.,  578;  Detroit  v.  Blakely,  21  Mich., 
84;  McCutcheon,  v.  Homer,  43  Mich.,  483;  Nevasota  v.  Pierce, 
46  Tex.,  526;  Winbigler  v.  Los  Angeles,  45  Cal.,  36;  Detroit  v. 
Cony,  9  Mich.,  165-84. 

In  the  exercise  of  private  or  local  powers  the  corporation  is 
liable  for  negligence:  Baily  v.  Mayor,  etc.,  3  Hill,  531;  West. 
Coll.  v.  Cleveland,  12  Ohio  St.,  375;  Howe  v.  New  Orleans,  12 
La.  Ann.,  481;  People  v.  Detroit,  28  Mich.,  228;  People  v.  Hurl- 
bwt,  24  ib.,  44;  Jones  v.  New  Haven,  34  Conn.',  1;  Small  v. 
Danville,  51  Me.,  359. 

The  conferring  of  a  power  to  repair  streets  does  not  carry  with 
it  a  duty:  Peck  v.  Batavia,  32  Barb.,  634.  Nor  does  the  power 
to  collect  revenue  for  the  purpose  change  the  rule:  Eastman  v. 
Meredith,  36  N.  H.,  284;  Hamilton  County  v.  Migfiels,  7  Ohio 
St.,  109;  Bigelow  v.  Randolph,  14  Gray,  543;  Hill  v.  Boston. 
23  Am.  Rep.,  332. 
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Noyes  &  Woodward,  for  plaintiff  and  respondent. 

The  defendant  is  a  person,  within  the  meaning  of  section  1940 
of  our  Civil  Code,  which  provides  that  "  every  person  "  is  liable 
in  damages  to  one  who  suffers  detriment  from  the  "  unlawful  act 
or  omission  "  of  another:     Civil  Code,  Sec.  2112. 

The  duty  of  defendant  is  commensurate  with  its  powers:  2 
Dillon  Mun.  Corp,  Sees.  1012-13;  Grove  v.  Ft.  Wayne,  45  Ind., 
429;  Th>mpson  on  Neg.,  777;  West  v.  Linn,  110  Mass.,  514; 
Drake  v.  Lowell,  14  Met.,  292.  Defendant  is  liable  for  an  injury 
caused  by  a  dangerous  awning:  Day  v.  Milford,  5  Allen  98; 
Pedrick  v.  Bailey,  12  Gray,  163.  Defendant  is  bound  to  make 
its  streets  reasonably  convenient  and  safe:  Dillon  Mun.  Corp., 
Sec.  1013,  N.;  Higert  v.  City  of  Greencastle,  43  Ind.,  574. 

The  rotton  awning  had  stood  for  months  on  a  principal  street, 
in  a  dangerous  condition,  and  the  defendant  is  properly  chargeable 
with  constructive  notice  of  its  condition:  Thompson  on  Neg^ 
762;  Ft.  Wayne  v.  Dewitt,  47  Ind.,  391;  Barrett  v.  St.  Joseph, 
53  Mo.,  290;  Harper  v.  Milwaukee,  30  Wis.,  365;  Todd  v.  Troy, 
61  N.  Y.,  506;  Hall  v.  Fondulac,  42  Wis.,  274;  Market  v.  St. 
Louis,  56  Mo.,  189;  Brewster  v.  Berlin,  34  Wis.,  357;  Crooker 
v.  Chicago,  2  Bradw.,  279. 

m  The  question  of  contributory  negligence  is  one  of  fact  for  the 
jury,  with  the  burden  of  proof  on  defendant:  Thompson  on  Neg., 
1178;  Jalie  v.  Cardinal,  35  Wis.,  118-29;  Seigel  v.  Eisen,  41 
Cal.,  109. 

The  damages  awarded  are  not  greater  than  the  evidence  will 
justify,  when  the  permanent  character  of  the  iujury  and  the  pain 
and  suffering  are  considered:  39  Wis.,  638;  8  Pick.,  126;  9  Cush., 
231.     The  judgment  should  be  affirmed. 
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Edgerton,  C.  J. — The  respondent  brought  an  action  in  the 
District  Court  for  Grand  Forks  county  to  recover  damages  for 
injuries  received  through  the  alleged  negligence  of  the  defendant. 
Upon  the  trial  of  the  issue  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff  and  respondent  for  the  sum  of  $1,300  damages.  This 
verdict  was  set  aside  by  the  District  Court  and  a  new  trial  granted. 
Upon  the  second  trial  the  jury  assessed  the  damage  in  favor  of  the 
plaintiff  in  the  6um  of  $1,500.  A  motion  was  made  by  the  defen- 
dant for  a  new  trial,  which  was  denied,  and  an  appeal  taken  to  this 
court.     There  are  three  assignments  of  error: 

First.—  That  the  damages  were  so  eAcessive  that  they  bear  the 
ear  marks  of  passion  or  prejudice  on  the  part  of  the  jury. 

Second. — That  the  evidence  is  insufficient  to  justify  the  verdict. 

Third. — The  Court  erred  in  overruling  defendant's  motion,  at 
the-  close  of  plaintiff's  case,  to  direct  the  jury  to  bring  in  a  verdict 
for  defendant,  because  the  facts  stated  in  the  complaint  were  not 
sufficient  to  constitute  a  cause  of  action;  and  further  erred  in  refus- 
ing, at  defendant's  request,  to  charge  the  jury,  "  That  the  city  of 
Grand  Forks  is  not  liable." 

In  reference  to  the  first  and  second  assignments  of  error  the  rec- 
ord discloses  that  the  plaintiff,  a  laboring  man,  had  his  leg  broken 
by  the  fall  of  an  awning  overhanging  the  sidewalk — was  confined 
to  his  bed  in  consequence  of  the  same  for  about  six  weeks,  and 
then  for  another  six  weeks  not  able  to  walk  about  without  the  use 
of  crutches;  that  he  was  obliged  to  pay  his  physician  and  nurses 
about  $300.  There  was  also  testimony  offered  and  received  tend- 
ing to  show  that  the  plaintiff  had  not  since  the  accident  been  able 
to  perform  laljor  as  before,  and  that  the  broken  leg  was  shorter 
than  the  other  in  consequence  of  the  fracture,  resulting  in  a  perma- 
nent injury:     See  Abstract,  pp.  14  to  18. 

"  The  verdict  should  not  be  disturbed,  unless  it  is  clear  that  the 
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damages  awarded  are  materially  greater  than   the  evidence  will 
justify:"     9  Cushing,  228;  8  Pickering,  126;  39  Wis.,  640. 

The  only  remaining  question  is,  d}d  the  Court  err  in  the  charge 
to  tne  jury?  The  defendant  submitted  the  following  requests,  all 
of  which  were  given  by  the  Court,  except  the  first: 

1st     That  the  city  of  Grand  Forks  is  not  liable. 

2d.  That  if  the  city  be  liable  at  all,  it  can  be  only  after  actual 
or  implied  notice  brought  home  to  the  corporation,  and  failure  to 
repair  or  remove  the  same  thereafter;  otherwise  the  jury  must  find 
for  defendant. 

3d.  That  to  charge  the  city  with  presumptive  notice  of  the 
dangerous  condition  of  this  porch,  it  must  have  been  so  dangerous, 
and  so  apparent  to  every  passer-by,  that  an  ordinarily  careful  per- 
son must  have  seen  and  avoided  the  same.  Mere  knowledge  on 
the  part  of  a  few  citizens  does  not  constitute  implied  notice. 

4th.  That  the  plaintiff  must  come  into  this  court  with  clean 
hands,  and  if  he  by  any  act  caused,  or  in  any  manner  contributed 
to  hasten,  or  was  the  means  of  hastening  the  fall  of  this  porch, 
then  the  jury  must  find  for  the  defendant. 

5th.  That  the  act  of  reaching  up  and  catching  hold  of  one  of 
the  supports  of  this  porch,  was,  if  believed  by  the  jury,  an  act  of 
contributory  negligence. 

6th.  If  you  find  for  plaintiff,  he  is  entitled  only  to  actual  dam- 
ages for  loss  of  time  and  necessary  expenses  incurred  thereby. 
Vindictive  damages  cannot  be  recovered. 

7th.  That  the  liability  of  a  city  for  an  injury,  caused  by  a  de- 
fect in  streets,  can  only  arise  where  the  corporation  has  had  notice 
of  the  defect,  and  is  guilty  of  some  neglect.  Mere  existence  of  a 
defect  does  not  establish  the  liability. 
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While  the  weight  of  evidence  may  have  convinced  the  defendant 
or  even  the  Court  that  the  plaintiff  contributed  to  the  accident, 
yet  the  evidence  upon  this  point  is  conflicting,  and  the  question 
was  fairly  submitted  to  the  jury,  and  they  were  the  proper  judges 
of  the  fact. 

The  mayor  and  council  of  the  city  of  Grand  Forks  have  power 
"  to  provide  for  keeping  sidewalks  clear  and  clean  from  all  obstruc- 
tion and  accumulation." 

This  power  conferred  upon  the  city  by  the  legislature,  together 
with  the  necessary  means  for  the  proper  execution  of  the  same, 
carries  with  it  the  corresponding  duty:  Dillon  on  Corporations, 
Sec,  789. 

It  is  incumbent  on  the  city  having  full  control  of  the  streets 
therein,  and  of  the  improvement  thereof,  to  keep  them  in  a  reason- 
ably safe  condition;  and  if  it  neglects  to  do  so,  it  will  be  liable  for 
injuries  happening  by  reason  of  its  negligence:     53  Mo.,  290. 

The  law  of  the  case  was  correctly  given  by  the  Court  to  the  jury. 
In  the  charge  inter  alia  we  find:  u  Thedefendaut  is  a  municipal 
"  corporation,  and  as  such  is  empowered  by  its  charter,  through 
"  its  officers,  to  provide  for  keeping  the  sidewalks  clean  and  free 
"  from  obstructions  or  accumulations,  and  to  take  charge  of  the 
"  streets  in  such  city;  and  it  is  its  duty  to  see  that  they  are  in  a 
44  condition  at  all  times  that  people  may  travel  along  the  walk  in 
44  perfect  safety,  and  that  there  should  be  no  obstruction  to  such 
44  travel,  and  for  this  purpose  it  may  levy  and  collect  taxes  to  de- 
44  fray  such  expenses.  This  duty  is  not  confined  entirely  to  obstruc- 
44  tions  upon  the  walk,  but  also  applies  as  well  to  everything  hang- 
4fc  ing  over  the  walk  that  may  render  such  travel  unsafe.  If  the 
44  city  officers,  or  those  to  whom  thi6  duty  belongs  and  to  whom  it 
u  is  assigned,  neglect  such  duties,  and  a  person  is  injured  in  conse- 
•4  quence  of  such  neglect,  the  city  is  liable  for  damages.     This  is 
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44  in  conformity  to  the  act  of  this  territory,  which  provides  that 
44  every  person  who  suffers  detriment  from  the  unlawful  act  or 
44  omission  of  another,  may  recover  from  the  person  in  fault,  com- 
44  pensation  therefor  in  money,  which  is  called  damages."  See, 
also,  Thompson  on  Negligence,  777 ;  14  Mete,  29. 

Was  the  respondent  injured  through  the  negligence  of  the  ap- 
pellant? There  was  evidence  tending  to  show  that  the  awning 
might  have  been  in  a  dangerous  condition  for  some  time. 

"  The  general  rule  is,  that  in  reparation  of  its  highways  a  munic- 
44  ipal  corporation  is  answerable  in  damages  for  a  lack  of  ordinary 
4*  or  reasonable  care,  *  *  *  and  it  is  held  to  the  same  rule  of 
44  negligence  which  is  expected  of  private  persons  in  the  conduct 
44  of  any  business  involving  a  like  danger  to  others,  and  whether 
44  it  has  exercised  this  degree  of  diligence  is,  in  general,  a  question 
44  of  fact  for  the  jury,  under  proper  instructions,  *  *  *  * 
44  Whether  the  corporation  had  notice,  or  was  negligently  ignorant, 
*4  is  a  question  of  fact  for  the  jury.  Notice  will  be  inferred  if  the 
44  defect  in  the  street  or  sidewalk  has  existed  for  a  considerable 
44  length  of  time,  or  from  the  fact  that  the  defect  had  existed  so 
44  long  as  to  render  it  notorious  *  *  *:"  Thompson  on  Neg- 
ligence, 761  and  763. 

The  question  was  fairly  submitted  by  the  Court  to  the  jury. 

The  judgment  is, 

Affirmed. 
All  the  Justices  concurring. 


Vol.  hi— 40 
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Russell  v.  Westekn  Union  Telegraph  Company. 

1.  damages:  injuby  to  feelings:  must  accompany  corporal  ob  personal 
injuby:  notbbeach  opoontbaot.  No  damages  can  be  recovered  for  a 
shook  and  outrage  to  the  feelings  and  sensibilities,  or  for  mental  distress 
and  anguish,  caused  by  a  breach  of  a  contract,  (except  a  marriage  contract.) 
Such  damages  can  only  enter  into  and  become  a  part  of  the  recovery  in  an 
action  for  a  tort  when  the  plaintiff  has  sustained  some  corporal  or  personal 
injury.  No  actual  damages  having  been  claimed  in  the  complaint,  it  does 
not  state  a  cause  of  action. 

Appeal  from  the  District  Court  of  Grand  Forks  County. 

Demurrer  to  complaint.     The  pleadings  are  set  out  on  the  opin- 
ion. 

E.  St.  Julian  Cox,  for  appellant. 

Woodruff  <&  Bangs,  for  respondent.     No  briefs  on  file. 


HUDSON,  J. — This  action  was  brought  against  .the  defendant  as 
a  common  carrier  of  messages  to  recover  damages  suffered  by  the 
plaintiff  by  the  neglect  of  the  defendant  to  transmit  and  deliver  a 
certain  message.  That  portion  of  the  complaint  which  is  material 
to  be  incorporated  here,  is  as  follows:  i 

"  III.  That  plaintiff  heretofore  had  a  sister  living  at  Hunter, 
"  in  Dakota,  aforesaid,  at  which  point,  on  the  14th  day  of  June, 
"  1882,  the  said  defendant  had  and  maintained  an  office  for  the 
"  reception  and  transmission  of  messages  as  aforesaid. 

"  IV.  That  on  the  day  and  year  aforesaid,  the  defendant  had 
"  and  maintained  an  office  for  the  reception  and  delivery  of  mes- 
"  sages  as  aforesaid,  at  Grand  Forks  aforesaid. 
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"  V.  That  on  the  day  and  year  aforesaid,  the  said  defendant 
"  had  and  maintained  a  line  of  telegraph  and  telegraphic  comma- 
4<  nications  between  the  places,  stations  or  points  aforesaid. 

"  VI.  That  on  the  said  14th  day  of  Jane  last  aforesaid,  at 
u  Hunter  aforesaid,  for  a  valuable  consideration,  paid  to  said  de- 

"  fendant  by  one  Alexander  Kussell,  to-wit:  the  sum  of 

"  dollars,  the  defendant  agreed  to  transmit  and  carry  over  hs  lines 
"  of  telegraph  from  Hunter  aforesaid,  to  Grand  Forks  aforesaid, 
"  forthwith,  the  following  message  sent  by  Alexander  Russell, 
"  directed  to  and  entrusted  to  be  sent,  forwarded  and  delivered  to 
"  plaintiff  at  Grand  Forks  aforesaid,  and  defendant  took  and  re- 
"  ceived  the  said  message  and  promised  to  transmit  and  send  the 
"  same  and  deliver  the  same  forthwith  to  this  plaintiff  at  Grand 
"  Forks  aforesaid,  for  the  consideration  paid  as  aforesaid. 

"  VII.     Said  message  was  in  the  following  words,  to-wit: 

"  Hunteb,  June  14,  1882. 
"     To  William  D.  Russell; — Libby  died  last  night;  funeral  to- 
u  morrow;  come;  answer  quick.  A.  Russell." 

"  VIII.  That  the  said  company,  defendant,  did  not  fulfill  said 
"  agreement  by  them  made  and  entered  into  as  aforesaid,  to  trans- 
"  mit  and  dispatch  said  message*  or  deliver  it  as  agreed  upon  to 
"  this  plaintiff;  but  on  the  contrary,  although  the  period  between 
"  the  said  day  of  delivering  said  message  or  dispatch  to  said  de- 
"  fendant  at  Hunter  aforesaid,  and  the  day  on  which  it  should 
"  have  been  delivered  to  plaintiff,  to-wit:  the  same  day,  to-wit: 
"  June  14,  1882,  was  and  would  have  been  a  reasonable  time  for 
"  carrying,  transmitting,  sending  and  delivering  said  message  afore- 
"  said.  Yet  said  telegraph  company  so  negligently,  willfully  and 
"  carelessly  misbehaved  and  conducted  said  business,  and  in  regard 
"  to  the  same  as  a  telegraph  company,  that  they  failed  and  will- 
"  fully,  carelessly  and  negligently  withheld  the  transmission  and 
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"  dispatching  said  message  to  plaintiff,  and  carelessly,  willfully 
"  and  negligently  omitted  to  deliver  said  message  so  sent,  or  in- 
"  tended  so  to  be,  to  this  plaintiff;  that  it  was  not  delivered  to  or 
"  received  by  this  plaintiff  until  the  19th  day  of  June,  1882. 

"IX.  That  by  means  thereof  this  plaintiff  has  been  greatly 
u  shocked,  injured  and  outraged  in  his  feelings  and  sensibilities,  and 
"  suffered  great  mental  distress  and  anguish,  to  his  damage  in  the 
"  sum  of  fifty  thousand  dollars. 

"  X.  Wherefore  and  in  consideration  of  the  premises,  plaintiff 
"  demands  judgment  against  said  defendant  in  the  sum  of  fifty 
"  thousand  dollars,  with  his  costs  in  such  behalf,  laid,  paid  out, 
'<  and  expended." 

To  which  the  defendant  demurred  upon  the  ground  that  the 
complaiut  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer  and  judgment  was  en- 
tered for  the  defendant,  from  which  judgment  plaintiff  appeals  to 
this  court. 

It  is  quite  difficult  to  see  from  this  complaint  upon  what  prin- 
ciple the  plaintiff  can  reasonably  claim  to  have  sustained  damages 
of  any  kind.  It  is  alleged  that  the  plaintiff  has  been  greatly 
shocked,  injured  and  outraged  in  his  feelings  and  sensibilities,  and 
suffered  great  mental  distress  and  anguish,  to  his  damage  in  the 
sum  of  fifty  thousand  dollars,  and  this  by  means  of  the  failure  of 
the  defendant  to  deliver  the  said  message  within  a  reasonable  time. 
We  cannot  understand  how  the  failure  to  deliver  a  message  such 
as  this,  could  cause  the  plaintiff  such  a  shock  to  his  feelings  and 
sensibilities,  when  it  does  not  appear  who  the  person  called  Libby 
in  the  dispatch,  and  who  had  died,  was — whether  there  was  any 
family  ties  or  near  relationship  between  this  person  and  the  plain- 
tiff that  a  delay  in  the  receipt  of  such  an  announcement  should 
cause  him  any  greater  shock,  grief  or  anguish  than  it  would  or 
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did  other  persons  susceptible  of  the  ordinary  sympathies  of  the 
race.  It  may  be  presumed  that  she  was  the  sister  of  the  plaintiff 
mentioned  in  the  complaint ;  but  whether  she  was  or  not,  is  left 
entirely  to  conjecture. 

There  is  nothing  in  this  complaint  that  shows  how  any  damages, 
even  of  the  character  claimed,  could  have  been  sustained  by  this 
plaintiff. 

The  counsel  for  the  appellant  contends  that  this  neglect  of  the 
defendant  to  perform  its  duty  was  a  tort,  for  which  damages  such 
as  are  claimed,  could  be  recovered;  but  we  think  this  position  un- 
tenable. The  complaint  alleges  a  contract  and  a  violation  of  said 
contract  as  the  gist  of  the  action,  and  it  must  be  so  regarded,  and 
cannot  be  converted  into  a  tort  by  any  rule  of  law  known  to  this 
'  court. 

No  case  can  be  found  where  a  person  has  been  allowed  to  recover\ 
damages  for  a  shock,  injury  or  outrage  to  the  feelings  and  sensi- 
bilities, arising  and  caused  by  the  breach  of  a  contract,  (except  it 
ia  a  marriage  contract.)  Such  damages  can  only  enter  into  and 
become  a  part  of  the  recovery  when  the  plaintiff  has  sustained,  by 
the  negligence  or  wilf ull  act  of  another,  some  corporal  or  personal 
injury;  they  never  can  be  recovered  independently  and  alone,  ancL; 
if  recoverable  at  all,  only  in  actions  of  tort:  Masters  v.  Wa?TenT 
27  Conn.,  293;  Stewart  v.  Ripon,  38  Wis.,  584.  This  would  be 
the  law  without  any  statute  on  the  subject,  but  the  statute  6teps 
in  and  provides  for  a  case  of  this  kind,  and  says  that  "  every  per- 
"  son  whose  message  is  refused  or  postponed  contrary  to  the  pro- 
"  visions  of  this  chapter,  is  entitled  to  recover  from  the  carrier  his 
"actual  damages  and  fifty  dollars  in  addition  thereto:"  Civil 
Code,  Sec.  1287.  It  would  seem  that  the  intent  of  this  statute 
was  to  fix  the  rights  of  parties  in  such  cases,  and  it  is  doubtless 
exclusive  of  all  other  modes  of  procedure. 
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In  this  case  the  complaint  might  be  sustained  if  there  was  any 
claim  for  actual  damages  that  the  plaintiff  is  entitled  to  recover; 
and  under  this  statute  if  he  had  made  such  claim  he  could  recover 
nominal  damages,  although  no  actual  damages  were  proved,  and 
the  fifty  dollars  additional — the  latter  being  exclusive  of  all  dam- 
ages not  actual;  but  as  no  damages  are  claimed,  except  something 
the  plaintiff  is  not  entitled  to,  the  complaint  does  not  state  a  cause 
of  action. 

There  being  no  error  in  the  judgment  of  the  District  Court,  it  is 

Affirmed. 
All  the  Judges  concurring. 


Powell  et  al.  v.  McKechnie. 

1.  stoppage  in  transit :  right  of:  may  exist  when  goods  in  warehouse.  the 
delivery  by  the  vendor  of  goods  sold,  to  a  oarrier  who  is  to  carry  on  account 
of  the  vendee,  is  a  constructive  delivery  to  the  vendee,  bat  the  vendor  has 
a  right,  if  unpaid,  and  the  vendee  be  insolvent,  to  re-take  the  goods  before 
they  are  actually  delivered  to  the  vendee.  They  are  still  in  transit,  though 
lying  in  a  warehouse  to  which  they  have  been  sent  by  the  vendor  on  the 
purchaser's  order, 

2.  LEVY  OF  ATTACHMENT:  AOTUAIi  GONTROIi  of  goods:  what  sufficient.  To 
constitute  a  valid  levy  of  an  attachment  upon  personal  property,  the  officer 
must  take  actual  possession  and  must  have  actual  control  of  the  property 
with  power  of  removal  Such  control  must  be  exercised,  as  if  done  without 
the  writ  would  amount  to  trespass. 

Appeal  from  the  District  Court  of  Stutsman  County. 

The  facts  are  fully  stated  in  the  opinion. 

White  cfe  Hewit,  for  defendant  and  appellant.     Points  and  au- 
thorities: 
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To  constitute  an  attachment  there  is  no  necessity  of  an  actual 
manual  custody  of  the  property:  Drake  on  Attach.,  256-268. 
The  property  may  be  deposited  with  a  custodian:  Drake  on 
Attach.,  292,  e.;  Hemmenway  v.  Wheeler.  14  Pick.,  408.  The 
railroad  company  had  become  bailees,  as  warehousemen,  of  the 
property,  for  the  consignee:  Benj.  on  Sales,  845-853,  and  cases 
cited.  To  allow  the  ri^ht  of  stoppage  in  transit,  there  must  be  an 
intervening  third  party,  the  carrier.  When  the  transit  ends  the 
right  ends:     Schouler's  Pers.  Prop.,  590;  Story  on  Sales,  326. 

If  the  carrier  becomes  a  warehouseman  for  the  buyer  by  virtue 
of  some  contract  or  course  of  dealing  with  him,  the  transit  is  ended: 
Schouler's  Per.  Prop.,  593-594;  Harris  v.  Pratt,  17  N.  T.,  249; 
Sawyer  v.  Joslyn,  20  Yt.,  172;  Stubbs  v.  Lund,  7  Mass.,  457; 
Hoover  v.  Tibbitts,  13  Wis.,  79;  Covell  v.  Hitchcock,  23  Wend., 
611. 

When  the  goods  come  into  the  actual  or  constructive  possession 
of  the  vendee  the  vendor's  right  of  stoppage  is  gone:  Benj.  on 
Sales,  819,  882,  n.  b.,  843-4,  851;  Cooper  v.  Bill,  3  H.  &  C, 
722,  727. 

Allen  cfe  Dodge,  for  plaintiffs  and  respondents. 

There  being  evidence  to  sustain  the  findings  of  the  referee,  they 
will  not  be  disturbed:  Olson  v.  Tolford,  37  Wis.,  327.  No  one 
but  the  consignee  or  his  agent  as  defined  in  section  1817,  Civil 
Code,  could  terminate  the  transit  by  receiving  the  goods.  The-, 
railroad  company  was  not  such  agent:  (Sec.  1817,  supra.)  The 
sheriff  could  not  terminate  the  transit:  Naylor  v.  Dennis,  19> 
Am.  Dec,  319;  Seymowr  v.  Newton,  105  Mass.,  272. 

But  if  the  transit  was  ended  there  was  no  valid  levy  of  the  at- 
tachment: Huntington  v.  Blcdsdell,  2  N.  H.,  317;  Haverly  v. 
Dowry,  35  HI.,  450;  Hollister  v.  Goodale,  21  Am.  Dec.,  687; 
Drake  on  Attach.,  245;  Naylor  v.  Dennie,  19  Am.  Dec,  319. 
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Hudson,  J. — This  action  was  brought  by  the  plaintiff  under  the 
statute  of  claim  and  delivery  of  personal  property.  From  the 
evidence  upon  the  trial  it  appears  that  the  respondents,  who  were 
doing  business  at  Waukeegan,  111.,  were  the  owners  of  twenty-one 
"  Star  Wood  Pumps  "  which  were  by  them  shipped  on  the  2d  day 
of  November,  1880,  by  rail  consigned  to  one  H.  L.  Inman,  at 
Jamestown,  Dakota,  who  had  previously  ordered  the  same  and  was 
to  pay  for  them  the  sum  of  two  hundred  dollars  in  ninety  days 
from  that  date;  said  pumps  arrived  in  Jamestown  via  the  N.  P. 
R.  R.,  about  November  30,  1880,  and  were  unloaded  and  placed 
in  the  freight  depot  at  Jamestown.  Immediately  after  said  pumps 
were  put  in  the  depot,  the  appellant,  as  sheriff  of  said  county, 
claimed  to  levy  upon  them,  under  a  writ  of  attachment,  in  favor 
of  John  Deere  &  Co.,  against  the  goods  of  said  H.  L.  Inman,  the 
consignee.  The  writ  was  served  by  leaving  a  copy  thereof  with 
the  defendant  therein,  H.  L.  Inman,  and  notifying  said  railroad 
company  to  hold  said  pumps  subject  to  said  writ.  The  sheriff  did 
not  remove  them  from  the  depot  nor  pay  the  freight  to  the  rail- 
road company  for  their  transportation.  During  the  transit  of  said 
pumps  said  H.  L.  Inman  became  insolvent,  of  which  fact  the  re- 
spondents were  notified,  and  they  notified  said  railroad  company 
of  their  claim  as  vendors,  by  a  legal  notice'  served  on  the  station 
agent  at  Jamestown,  and  to  hold  said  pump6  subject  to  their  order 
on  account  of  said  Inraan's  insolvency;  said  notice  wras  served  on 
the  3d  day  of  December,  1880,  three  days  subsequent  to  the  ser- 
vice of  said  writ  of  attachment.  When  said  notice  of  stoppage 
was  served  on  the  company,  said  pumps  were  in  the  depot  at  James- 
town with  the  freight  unpaid.  Said  H.  L.  Inman  never  received 
said  pumps  nor  took  any  action  in  regard  to  them.  There  after- 
wards the  pumps  were  taken  by  the  sheriff  under  the  claim  of  said 
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John  Deere  &  Co.,  removed  and  Bold  by  him.  The  freight  on 
same  was  paid  by  the  attorney  of  John  Deere  &  Co.,  on  the  day  of 
sale. 

There  are  two  questions  presented  in  this  case  for  consideration: 

1st.  Were  these  pumps  in  the  actual  possession  of  the  con- 
signee at  the  time  of  the  levy,  so  that  the  right  of  stoppage  in 
transitu  was  at  an  end? 

2d.  Did  the  appellant  sheriff  get  possession  and  control  of 
said  property  by  a  legal  seizure  under  the  writ  of  attachment? 

The  following  general  principles  may  be  stated  as  applying  to 
this  case:  The  delivery  by  the  vendor  of  goods  sold  to  a  carrier 
of  any  description,  either  expressly  or  by  implication,  named  by 
the  vendee,  and  who  is  to  carty  on  his  account,  is  a  constructive 
delivery  to  the  vendee,  but  the  vendor  has  a  right,  if  unpaid,  and 
the  vendee  be  insolvent,  to  retake  the  goods  before  they  are  actu- 
ally delivered  to  the  vendee:  Keeler  v.  Goodwin,  111  Mass.,  490. 
Goods  may  be  still  in  transit,  though  lying  in  a  warehouse  to 
which  they  have  been  sent  by  the  vendor  on  the  purchaser's  order: 
Benj.  on  Sales,  Sec.  846.  And  they  are  liable  to  stoppage  as  long 
as  they  remain  in  possession  of  the  carrier:  lb.  Sec.  841;  Clapp 
v.  Peck,  55  Iowa,  270;   White  v.  Mitchell^  37  Mich.,  390. 

The  essential  feature  of  a  stoppage  in  transitu,  as  has  been  re- 
marked in  many  of  the  cases,  is,  that  the  goods  should  be  at  the 
time  in  the  possession  of  a  middle-man,  or  of  some  person  inter- 
vening between  the  vendor  who  has  parted  with,  and  the  purchaser 
who  has  not  yet  received  them:     Benj.  on  Sales,  Sec.  842. 

Counsel  for  the  appellant  contended  strongly  that  the  pumps 

were  in  the  constructive  possession  of  H.  L.  Inman,  the  consignee, 

as  a  fact  decisive  of  the  case;  but  if  such  constructive  possession 

be  conceded,  still  the  vendor  had  his  right  of  stoppage  in  transitu 

Vol.  in — 41 
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for  the  reason  that  the  purchase  price  was  unpaid  and  the  vendee 
had  not  actually  received  them  and  was  insolvent. 

It  was  also  insisted  that  the  railroad  company  had  changed  their 
relation  to  the  goods  and  became  warehousemen,  holding  them  for 
the  consignee.  There  is  no  doubt  but  that  the  carrier  may  and 
often  does  become  a  warehouseman  for  the  consignee,,  but  that 
must  be  by  virtue  of  some  contract  or  course  of  dealing  between 
them  that  when  arrived  at  their  destination  the  character  of  carrier 
shall  cease  and  that  of  warehouseman  supervene;  but  no  contract 
of  that  kind,  or  course  of  dealing,  appears  anywhere  in  the  evi- 
dence, and  until  something  of  that  kind  is  shown,  the  transitu  is 
not  at  an  end.  The  carrier  cannot  change  his  character  so  ps  to 
become  the  buyer's  agent  to  keep  the  goods  for  him  without  the 
latters  consent:     Beuj.  on  Sales,  Sec.  851. 

If  this  view  is  correct,  then  the  sheriff  could  not  legally  take 
the  property  under  a  writ  against  the  goods  of  the  consignee,  fur 
the  reason  that  he  had  never  acquired  title  to  them.  We  might 
drop  the  discussion  at  this  point,  but  it  has  been  so  strongly  in- 
sisted by  counsel  that  the  sheriff  made  a  valid  levy  under  the 
attachment  that  it  seems  proper  that  this  question  should  receive 
some  attention. 

It  appears  from  what  was  done  by  the  sheriff,  and  which  it  is 
claimed  was  a  levy,  was  by  leaving  a  copy  with  the  defendant, 
Inman,  and  notifying  the  railroad  company  to  hold  said  pumps 
subject  to  said  writ.  This  was  not  taking  the  property  as  required 
by  law.  At  this  time  the  pumps  were  in  the  freight  depot,  with 
the  freight  unpaid;  but  it  appears  that  Mr.  White,  the  attorney 
for  the  attaching  creditors,  was  with  the  sheriff  and  told  the  agent, 
Mr.  Harris,  that  he  would  guarantee  the  freights  personally,  and 
that  Mr.  Harris  agreed  so  to  hold  them  and  accept  Mr.  White  as 
guaranty  for  the  freights,  and  he,  and  agents  succeeding  him,  did 
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■  so  huld  them  subject  to  Mr.  White's  order;  but  it  also  appears 
that  the  railroad  company  refused  to  accept  this  guaranty,  it  being 
without  their  knowledge  and  consent.  The  company  might  well 
refuse  to  accept  such  a  guaranty,  as  it  was  a  contract  void  by  the 
Statute  of  Frauds  and  could  not  have  been  enforced.  It  was  simply 
no  contract  at  all.  It  was  a  guaranty  or  promise  that  Mr.  White 
was  at  liberty  to  fulfill  or  not,  at  his  option.  If  after  it  had  been 
made  the  property  had  been  destroyed  by  fire  or  any  other  circum- 
stance had  occurred  to  render  it  of  no  benefit  to  the  guarantor,  would 
he  still  have  stood  by  it?  Such  a  levy  as  this  does  not  come  up  to 
the  requirements  of  section  204,  of  the  Code  of  Civil  Procedure. 
A  mere  paper  levy  is  void.  The  officer  should  take  actual  posses- 
sion, but  removal  is  not  absolutely  necessary,  yet  there  must  be 
actual  control  and  view  of  the  property  with  power  of  removal, 
The  property  may  then  be  placed  in  the  care  of  a  third  party  but 
at  the  risk  of  the  officer.  Such  control  must  l>e  exercised,  as  if 
done  without  the  writ  would  amount  to  trespass:  Rorer  on  Judi- 
cial Sales,  Sec.  1243-4;  Curey  t;.  Bright,  58  Penn.  St.,  70-84; 
37  Penn.  St.,  500;    Very  v.  Watkins,  20  How.,  469. 

It  is  assumed  that  the  goods  were  the  goods  of  the  consignee, 
In  man,  and  it  is  claimed  that  Inman  so  testifies,  but  that  is  a  ques- 
tion of  law.  The  facts  show  that  they  were  not  his  and  that  he 
had  no  right  of  possession.  If  Mr.  White  had  been  acting  for 
Inman,  his  action  would  have  placed  the  goods  in  the  possession 
of  the  railroad  officials  as  bailees  of  the  property  for  Inman,  and 
the  transit  would  have  been  at  an  end.  Even  in  that  event  this 
levy  could  not  be  maintained.     The  judgment  of  the  District 

Court  is 

Affirmed. 
All  the  Judges  concurring. 
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Territory  ex  rkl.  County  Commissioners  v.  Cavanaugh. 

1.  mandamus:  will  not  lie,  being  remedy  at  law:  ounty  treasurer. 
Section  95,  of  chapter  28,  of  the  Political  Code,  having  provided  for  an  ac- 
tion to  recover  all  money  in  the  hands  of  a  county  treasurer  which  he  shall 
fail  to  pay  over,  the  writ  of  mandamus  cannot  be  invoked  to  compel  such 
payment. 

2,  county  treasurer:  not  entitled  to  commission  on  bonds.  A  county 
treasurer  is  not  entitled  to  commissions  upon  the  proceeds  of  county  bonds 
brought  into  the  treasury  without  his  instrumentality. 

Appeal  from,  the  District  Court  of  Grand  Forks  County. 

'  The  facts  appear  in  the  opinion. 

Bo8ard  &  Clifford,  for  defendant  and  appellant.  Points  and 
authorities  cited : 

Mandamus  lies  where  there  is  not  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law:  Code  of  Civil  Proc.,  Sec. 
696.  The  converse  is  equally  true:  4  Wait,  357.  The  test  is, 
whether  the  remedy  at  law  will  furnish  the  specific  relief  sought 
by  the  writ:  People  v.  Loucks,  28  CaL,  68;  id.  365-371;  Kim- 
ball v.  Union  Water  Co.,  44  CaL,  173;  S.-C.  13  Am.  Rep.,  157; 
10  Am.  Dec.,  115;  American  Asylum  v.  Phoenix  Bank,  4  Conn., 
17;  19  Am.  Dec,  508  n.;  Michigan  Paving  Co.  v.  Detroit,  34 
Mich.,  201.  As  to  treasurer's  compensation,  Chap.  39,  Sec.  15, 
Political  Code. 

E.  St.  Julian  Cox,  for  plaintiff  and  respondent. 

An  action  on  an  officer's  bond  is  not  a  plain,  speedy  and  ade- 
quate remedy:  47  Cal.,  488;  2  Dillon  Mun.  Corp.,  840  n.,  Sec 
910  n.,  p.  821  n.  2,  855,  n.  829;  Moses  on  Mandamus,  108  to  110, 
'242;  4  Wait's  Ac.  and  Def.,  368-9-70  and  375. 
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Hudson,  J. — During  the  years  1879-80,  the  appellant  was  treas- 
urer of  the  county  of  Grand  Forks.  In  the  year  1879  the  respon- 
dents issued  the  bonds  of  said  county  to  build  a  court  house,  to  the 
amount  of  $10,000,  and  by  6aid  respondents  6old  without  the  inter- 
vention of  the  appellant,  except  that  he  received  the  money  as 
treasurer.  In  1881  said  treasurer  settled  with  the  county  com- 
missioners, retaining  out  of  the  county  funds  in  his  hands  the  sum 
of  $400,  claimed  as  commissions  on  the  proceeds  of  the  bonds — 
$10,000 — at  four  per  cent.  The  respondents  rejected  such  settle- 
ment and  demanded  the  full  sum  in  his  hands,  which  demand  wa& 
refused.  Whereupon  at  the  April  term  of  said  District  Court,  the 
respondents  filed  a  petition  for  a  writ  of  mandamus  to  compel  said 
treasurer  to  pay  over  said  $400,  and  thereupon  the  court  ordered 
an  alternative  writ  to  issue,  returnable  at  the  same  term.  Upon 
the  return  of  said  writ  the  appellant  appeared  by  counsel  and 
moved  to  quash  the  writ,  which  motion  was  overruled  by  the 
court.  Thereupon  the  appellant  filed  his  answer.  The  court,  after 
hearing  the  proofs,  ordered  a  peremptory  writ  of  mandamus  to 
issue,  from  which  order  this  appeal  i6  taken. 

The  writ  of  mandamus  can  issue  in  all  cases  where  there  is  not 
a  plain,  speedy  and  adequate  remedy  in  the  ordinary  course  of  law. 
If  there  is  such  remedy  in  the  ordinary  course  of  law,  it  is  very 
clear  this  writ  cannot  be  invoked.  We  think  the  Political  Code, 
section  95,  of  chapter  28,  has  provided  such  remedy  by  making  it 
the  duty  of  the  county  clerk,  on  receiving  instructions  for  that 
purpose  from  the  Territorial  Auditor,  or  from  the  county  commis- 
sioners, of  his  county,  to  cause  suit  to  be  instituted  against  such 
treasurer  and  his  sureties,  or  any  of  them,  in  the  District  Court  of 
his  county,  to  recover  all  money  in  the  hands  of  the  county  treas- 
urer which  he  shall  fail  to  pay  over.     Under  this  provision  it  is 
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clear  that  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law  may  be  had;  hence  mandamus  cannot  be  maintained. 

This  is  decisive  of  the  case,  but  the  question  of  the  right  of  the 
county  treasurer  to  commissions  upon  this  fund  was  much  discussed, 
and  as  the  question  is  of  some  importance,  it  seems  proper  that 
this  question  should  receive  a  little  attention. 

The  compensation  of  the  county  treasurer,  provided  by  law  for 
all  money  collected  by  him  for  each  fiscal  year,  is  four  per  cent. 
The  section  of  the  statute  providing  for  advertising  aud  selling 
lands  for  delinquent  tax,  gives  an  additional  fee  of  four  per  cent, 
to  be  paid  only  so  far  as  the  lands  are  actually  sold  and  out  of  the 
fund  received  therefor,  and  to  be  collected  in  each  case  where  the 
lands  are  sold  and  from  the  purchaser;  but  for  all  other  cases  and 
services  the  treasurer  shall  be  paid  in  the  same  pro  rata  from  the 
respective  funds  collected  by  him,  whether  the  same  be  in  money, 
territorial  or  county  warrants.  These  provisions  for  the  compen- 
sation of  the  county  treasurer  are  intended  to  fix  the  commissions 
of  that  officer  for  collecting  the  ordinary  revenue  of  the  county, 
and  have  no  application  to  a  fund  brought  into  the  county  treasury 
without  his  instrumentality.  It  cannot  apply  to  the  proceeds  of 
bonds  issued  and  negotiated  by  the  county  commissioners.  His 
commissions  are  upon  money  collected  by  him.  He  did  not  collect 
the  proceeds  of  the  bonds. 

Counsel  contend  that  the  words,  "  for  all  other  services,"  etc., 
in  the  last  clause  above  quoted,  give  him  commissions  on  the  fund 
created  by  the  sale  of  bonds;  but  these  words  have  reference  only 
to  the  cases  and  services  in  the  selling  of  lands  for  delinquent  taxes, 
to  be  paid  out  of  the  respective  funds.  If  the  construction  con- 
tended for  should  prevail,  double  commissions  would  be  paid  upon 
this  fund,  as  the  treasurer  would  clearly  be  entitled  to  such  on  the 
taxes  collected  by  him  to  pay  the  bonds.     The  order  of  the  District 

Court  is 

Reversed. 
Justices  all  concurring. 
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present: 

Hon.  Alonzo  J.  Edgerton,  Chief  Justice. 
Hon.  Sanford  A.  Hudson,     ) 
Hon.  William  E.  Church,    I  Associate  Justices. 
Hon.  Cornelius  S.  Palmer.  J 


Wood  v.  Cuthbertson  et  al. 

usukious  contbact:  intebest  CANNOT  BE  recovered.  Two  promissory 
notes  were  executed  upon  a  loan  of  $3,000,  of  81500  each,  payable  in  six  and 
twelve  months,  with  interest  at  12  per  cent,  after  due,  and  four  other  notes 
were  given  for  the  interest  to  accrue  upon  the  first  two  notes  before  due  at 
the  rate  of  two  per  cent,  per  month,  payable  at  the  end  of  each  three 
months,  respectively,  with  exchange:  Held,  that  this  being  one  entire 
transaction,  all  the' notes  were  usurious,  and  the  fact  that  the  contract  was 
separated  into  these  parts  did  not  relieve  it  of  its  usurious  character:  Held, 
further,  that  the  taint  of  usury  affected  the  whole  and  every  part  of  it,  the 
interest  accruing  upoa  the  two  notes  given  for  principal,  after  maturity,  as 
well  as  that  accruing  before,  and  that  allowing  the  plaintiff  to  recover  such 
interest  was  error. 

LLIiEOAIi    INTEBEST    PAID!  WHEN  A  OOUNTEB   GXAIM.       Section   1100,  of  the 

Civil  Code  of  Dakota,  declaring  all  interest  upon  a  usurious  contract  for- 
feited, and  providing  that  the  excess  paid  over  12  per  cent,  may  be  recov- 
ered from  the  person  taking  it,  does  not  give  the  right  to  maintain  a  coun- 
ter claim  by  reason  of  such  forfeiture,  for  the  whole  interest  in  an  action  to 
collect  the  principal.  Only  the  excess  over  12  per  cent.,  and  when  illegal 
.interest  has  been  stipulated  for  and  not  paid,  then  only  the  principal  with- 
out interest,  can  be  recovered. 

Appeal  from  the  District  Court  of  Lawrence  County. 
The  facts  ate  stated  in  the  opinion. 
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J.  M.  Young  <&  Granville  O.  Bennett,  for  appellant. 

A  contract  to  do  an  act  forbidden  by  law  is  void,  and  cannot  be 
enforced  in  a  court  of  justice:  Bank  of  U.  S..v.  Owens,  2  Peters, 
527;  Tyler  on  Usury,  377. 

Separate  notes  given  for  usurious  interest  will  not  relieve  the 
contract  of  its  usurious  character:  Cooper  v.  Tappan,  4  Wis., 
362;  Delano  v.  Rood,  1  Gillman,  690;  Tyler  on  Usury,  355-7. 
Courts  will  not  permit  the  law  to  be  evaded :  Lee  et  al.  v.  Peck- 
ham,  17  Wis.,  383;  Ma^umher  v.  Dunham,  8  Wend.,  554;  Mer- 
rills v.  Law,  9  Cow.,  65.  The  court  will  not  break  the  con- 
tract into  pieces  and  hold  part  good  and  part  illegal :  Gillman  v. 
Woolcock,  13  Wis.,  589;  Lee  v.  Peckham,  supra. 

That  portion  of  the  usury  statute  relating  to  the  recovery  of  the 
excess  of  interest  over  that  allowed  by  law,  applies  to  cases  only 
where  action  is  brought  separately  for  that  purpose:  7  Wait's 
Ac.  &  Def.,  634. 

Under  the  usury  statute  of  Illinois  usurious  interest  paid  cannot 
be  recovered  back,  but  may  be  deducted  from  the  unpaid  residue 
of  the  debt:  Murry  v.  Stockton,  34  111.,  306;  Canter  v.  Moses, 
39  id.,  359;  Farwell  v.  Meyer,  35  id.,  40;  Booker  v.  Anderson, 
id.,  63;  Saylor  v.  Daniels,  37  111.,  331;  Hainback  v.  Crabtree, 
77  id.,  182. 

When  a  party  seeks  to  enforce  a  usurious  contract  the  forfeiture 
of  interest  is  enforced.  But  if  seeking  relief  in  equity  against  a 
usurious  contract,  the  court  could  require  him  to  pay  legal  inter- 
est:    37  111.,  216;  42  id.,  256;  86  id.,  197;  44  id.,  405. 

The  same  doctrine  is  held  in  Pennsylvania:  "  All  the  interest 
paid  must  be  credited,  and  not  merely  the  excess:"  Overholt  v. 
Nat  Bank,  8  Pa.  St.,  490;  7  Wait's  Ac.  &  Def.,  631. 
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It  is  certainly  a  new  doctrine  that  a  party  may  enter  iuto  a 
usurious  contract,  and  then  if  usury  is  pleaded,  lose  nothing  that 
the  strictest  legal  contract  would  give  him,  and  recover  his  prin- 
cipal and  the  highest  rate  of  interest  allowed  by  law.  Usurious 
interest  paid  may  be  pleaded  as  a  counter  claim:  Wood  v.  Lake, 
13  Wis.,  84;  Eastman  v.  Porter,  14  id.,  39;  Fay  v.  Lovejoy  et  al., 
20  id.,  428;  Doyle  v.  Northrup,  19  id.,  249;  Overholt  v.  Nat. 
Bank,  82  Pa.  St.,  490;  Code  of  Civil  Proa,  Sec.  119. 

W.  C.  Kingsley,  for  respondent. 

This  is  a  suit  in  equity,  and  before  defendant  can  ask  relief 
affirmatively,  he  must  tender  back  the  amount  of  principal  unpaid, 
with  legal  interest.  This  is  fundamental :  Livingstone  v.  Harris, 
3  Paige,  528;  same  case,  11  Wend.,  329. 

The  counter  claims  are  purely  statutory,  and  can  only  be  en- 
forced in  an  independent  action  "  in  the  proper  court:"     Civil 

Code,  Sec.  1100;  Barnet  v.  Nat.  Bank,  98  U.  S.,  555. 

* 

The  correctness  of  this  decree,  so  far  as  appellants  are  concerned, 
seems  so  clear  we  forego  further  comment. 


HtiDSON,  J. — This  action  was  brought  to  foieclose  a  mortgage 
upon  real  estate,  given  by  defendant,  Cuthbertson,  to  secure  the 
sum  of  thirty-five  hundred  dollars,  represented  by  six  promissory 
notes,  as  follows:  $1500,  due  six  months  after  date;  $1500,  due 
twelve  months  after  date,  with  interest  after  due  at  one  per  cent, 
per  month;  $180,  due  three  months  after  date;  $180,  due  six 
months  after  date;  $90,  due  nine  months  after  date;  $90,  due 
twelve  months  after  date.  All  of  said  notes  were  made  payable 
with  exchange,  and  attorney's  fees,  in  case  collection  should  be 
enforced  by  law. 
Vol.  in— 42 
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This  mortgage  and  these  notes  were  executed  to  the  plaintiff  by 
the  defendant,  Cuthbertson,  upon  a  loan  to  the  latter  of  the  sum 
of  $3,000,  for  which  the  first  two  notes  of  $1500  were  given. 
The  other  four  notes  were  given  for  interest  to  accrue  on  said  loan 
at  two  per  cent,  per  month,  payable  at  the  end  of  every  three 
months;  the  notes  corresponding  in  amount  and  time  of  pay- 
ment, respectively.  These  interest  notes  were  paid,  and  the  sum 
claimed  to  be  due  at  the  commencement  of  this  action,  was  the 
principal  represented  by  the  two  notes  of  $1500  each,  and  interest 
on  the  same  after  due. 

The  defendant,  Cuthbertson,  answering  for  himself,  admits  that 
the  two  notes  of  $1500  have  not  been  paid,  but  alleges  that  all  of 
said  notes  were  usurious,  and  demands  that  the  whole  sum  already 
paid  on  the  said  interest  notes  be  allowed  him  as  a  counter  claim 
against  the  plaintiffs  claim  in  this  action. 

The  defendant,  Nathan  E.  Davis,  denies  the  material  allegations 
of  the  complaint.  A  demurrer  to  the  answer  being  overruled,  an 
order,  for  judgment  was  entered  that  plaintiff  recover  upon  the  two 
$1500  notes  the  sum  of  $3,000,  with  interest  thereon  amounting 
to  the  sum  of  $717,  subject  to  a  deduction  of  $270  for  excess  of 
interest  over  twelve  per  cent,  per*  annum,  paid  by  said  defendant 
to  plaintiff  on  the  sum  of  $3,000. 

The  foregoing  statement  of  the  issues  in  the  case  is  deemed 
sufficient  to  disclose  the  real  contention  between  the  parties.  The 
questions  for  determination  arise  mainly  upon  a  construction  of 
the  Code  relating  to  interest  and  usury. 

By  section  1097,  Civil  Code  of  Dakota,  the  legal  rate  of  interest 
upon  money  is  declared  to  be  7  per  cent.,  and  by  section  1098  it 
is  made  unlawful  to  contract  for  a  higher  rate  than  12  per  cent, 
per  annum,  and  section  427,  of  the  Penal  Code,  makes  the  taking 
of  a  higher  rate  a  misdemeanor. 
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There  can  be  no  doubt  that  the  notes  were  executed  in  a  clear 
violation  of  these  provisions.  The  agreement  was  to  pay  interest 
upon  this  loan  at  the  rate  of  two  per  cent,  a-  month,  and  the  notes 
were  given  for  the  same.  It  was  one  entire  transaction,  and  the 
fact  that  the  interest  so  stipulated  to  be  paid  was  evidenced  by 
separate  notes,  which  were  paid  as  they  fell  due,  will  not  relieve 
the  contract  of  its  usurious  character:  Lee  v.  Peckham,  17  Wis., 
383. 

"  If  the  design  of  the  whole  transaction,  and  the  inducement  to 
"  it,  was  to  lend  money  on  usurious  interest,  the  taint  of  usury 
"  affects  the  whole  and  every  part  of  the  contract,  and  no  one  por- 
"  tion  thereof,  although  in  form  an  independent  contract,  is  made 
"  valid  by  the  fact  that  taken  by  itself  it  is  free  from  objection. 
"  The  very  fraud  consists  in  disguising  usury  by  separating  the 
"  contract  into  these  parts:"  Gilhnore  v.  Woolcock,  13  Wis.,  589; 
Merrills  v.  Law,  9  Cow.,  65;  id.,  Reed  v.  Smith,  647;  Rock 
County  Bank  v.  WooUscroft,  16  Wis.,  22;  Steele  v.  Whipple,  21 
Wend.,  103;  Maniteau  Nat.  Bank  v.  Miller,  11  Rep.,  847;  Bank 
v.  Stauffer,  10  Rep.,  70. 

The  two  notes  given  for  principal  provide  for  payment  of  ex- 
change in  addition  to  interest  after  due  at  the  highest  legal  rate. 
In  view  of  the  fact  that  nothing  appears  to  show  any  necessity  for 
transmission  of  the  funds  to  a  distant  point,  it  may  fairly  be 
assumed  as  a  matter  of  fa;ct  that  the  payment  of  exchange  was  a 
mere  cover  for  usury:  Stevens  v.  Lmeofoi,  7  Met.,  525;  Towns- 
lee  v.  Durkee,  12  Wis.,  480. 

The  appellant,  the  defendant  below,  having  paid  this  usurious 
interest,  seeks  to  recover  it  back  from  the  plaintiff  (or  which  is 
the  same  thing)  to  have  it  allowed  to  him  as  a  counter  claim  in 
this  action. 

It  is  claimed  that  section  1100,  of  the  Civil  Code,  justifies  a 
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recovery.  It  is  as  follows:  "  Section  1100.  A  person  taking, 
"  receiving,  retaining  or  contracting  for  a  higher  rate  of  interest 
"  than  at  the  rate  of  12  per  cent,  per  annum  shall  forfeit  all  the 
"  interest  so  taken,  received,  retained,  or  contracted  for.  It  be- 
"  ing  the  intent  and  meaning  of  this  section  not  to  provide  a  for- 
"  feitnre  of  any  portion  of  the  principal." 

"  When  a  greater  rate  of  interest  has  been  paid  than  12  per 
"  cent,  per  annum,  the  party  paying  it,  or  his  personal  represen- 
"  tative,  may  recover  the  excess  from  the  person  taking  it,  or  hia 
k<  personal  representative  in  an  action  in  the  proper  court." 

While  this  section  of  the  Code  declares  all  interest  upon  a  usu- 
rious contract  forfeited,  it  does  not  provide  that  all  the  interest 
may  be  recovered  from  the  person  receiving  it,  only  the  excess, 
and  no  right  of  recovery  is  given  because  of  such  forfeiture,  ex- 
cept of  the  excess ;  it  will,  however,  avail  as  to  the  interest  not 
already  paid. 

This  defendant,  Cuthbertson,  made  this  agreement  with  the 
plaintiff  presumably  knowing  the  law.  These  interest  notes  were 
void  the  moment  of  their  inception,  and  the  defendant  could  have 
successfully  resisted  their  payment,  but  he  freely  and  voluntarily, 
for  aught  that  appears,  paid  them ;  whether  from  ignorance  of  the 
law  and  their  true  character,  or  knowing  the  law  he  was  willing 
to  carry  out  and  •  fulfill  a  void  contract,  does  not  appear,  but  in 
either  case  his  mouth  is  now  closed.  The  time  was  when  he  might 
have  spoken  and  refused  to  pay  any  interest.  He  might  have 
declared  all  the  interest  upon  these  notes  forfeited,  but  that  time 
has  passed.  It  is  now  too  late,  except  such  as  accrued  upon  the 
notes  given  for  principal  after  due,  and  not  paid.  As  to  that  he 
may  declare  the  forfeiture  and  refuse  to  pay. 

Counsel  on  the  argument  direct  our  attention  to  a  statute  o 
Illinois  providing  that  upon  a  usurious  contract  the  whole  interest 
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shall  be  forfeited,  and  in  an  action  to  enforce  the  contract,  only 
the  principal  sum  due  shall  be  recovered;  and  to  decisions  of  the 
courts  of  that  State,  under  this  statute,  holding  that  the  usurious 
interest  paid  cannot  be  recovered  back,  but  may  be  deducted  from 
the  residue  of  the  debt  unpaid.  It  is  difficult  to  see  how  these 
decisions  can  be  authority  in  this  cade. 

Section  1100,  of  our  Civil  Code,  is  the  same  as  to  the  forfeiture; 
then  adds  the  provision  for  the  recovery  of  the  excess  of  the  usu- 
rious interest  paid  over  12  per  cent,  per  annum,  differing  from 
the  Illinois  statute.  This,  we  think,  is  exclusive  of  all  other  rem- 
edies. The  Code  having  declared  the  law  as  to  the  recovery  of 
usurious  interest  there  is  no  common  law  right:  See  Sec.  6,  Civil 
Code. 

The  interest  allowed  to  the  plaintiff  by  the  court  below,  amount- 
ing to  $717  appears  to  be  that  which  accrued  upon  $3,000, 
the  principal  sum  after  due  to  date  of  judgment,  with  a  reduction 
of  $270  excess  already  paid  over  12  per  cent,  per  annum,  possibly 
upon  the  theory  that  interest  after  due  was  not  affected  by  the  usu- 
rious contract.     Can  this  view  be  sustained  by  authority? 

By  section  5198,  of  the  U.  S.  Revised  Statutes,  "  the  taking, 
"  receiving,  reserving,  or  charging  a  rate  of  interest  greater  than 
"  is  allowed  by  the  preceding  section  (that  allowed  by  the  local 
"  law)  when  knowingly  done,  shall  be  deemed  a  forfeiture  of  the 
"  entire  interest  which  the  note,  bill,  or  other  evidence  of  debt 
"  carrred  with  it,  or  which  has  been  agreed  to  be  paid  thereon." 

In  Bank  v.  Stauffer,  decided  by  the  U.  S.  Court,  Western  Dis- 
trict of  Pennsylvania,  10  Reporter,  70,  the  plaintiff  had  charged 
and  received  more  than  the  legal  rate  of  interest  for  the  period  be- 
tween date  and  maturity  of  the  note,  and  the  question  was  whether 
the  fact  subjected  the  bank  to  a  forfeiture  of  the  interest  which 
accrued  afterwards,  and  it  was  held  that  it  did.     The  court  ob- 
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served  that  "  the  entire  interest  which  the  note  carries  with  it  is 
"  forfeited,  and  if  this  means  all  the  interest  which  accrues  upon  it, 
"  which  I  think  it  clearly  does,  it  is  difficult  to  understand  how  any 
"  part  of  it  is  recoverable.  When  illegal  interest  has  been  stip- 
"  ulated  for  and  not  paid,  then  only  the  sum  lent,  without  interest, 
"  can  be  recovered.  By  the  operation  of  the  act  a  usurious  contract 
"  is  inherently  vicious,  so  that  it  cannot  carry  any  interest  with  it; 
"  hence  it  would  inadequately  effectuate  the  intent  of  the  act  to 
"  hold  that  such  a  contract  is  purged  of  its  taint  and  is  invested 
"  with  a  capacity  denied  it  before  by  the  failure  of  the  debtor  to 
"  pay  the  debt  evidenced  by  it  at  maturity."  This  case  is  con- 
sidered and  approved  in  Maniteau  National  Bank  v.  Miller ',  11 
Reporter,  847. 

There  are  cases  holding  that  when  no  usurious  interest  has  been 
contracted  for  in  the  preceding  agreement  to  accrue  before  matu- 
rity, the  payment,  or  agreement  for  payment  of  more  than  legal 
interest  accruing  after  maturity,  is  regarded  as  a  penalty  for  non- 
payment, and  is  not  usurious:  Lloyd  v.  Scott,  4  Peters,  225; 
Fisher  v.  Otis,  3  Pinney,  Wis,  Rep.,  78;  3  Chandler,  83. 

,  We  think  there  was  error  in  permitting  the  plaintiff  to  recover 
interest  upon  the  notes  after  maturity.  Therefore  let  the  judg- 
ment be  modified  by  allowing  to  the  plaintiff  the  sum  of  $3,000, 
being  the  principal  amount  of  the  two  notes  sued  upon  without 
interest,  and  deducting  therefrom  the  amount  of  interest  already 
paid  by  defendant,  Cuthbertson,  in  excess  of  the  rate  of  12  per 
cent,  per  annum  upon  said  principal  amount,  to  be  computed  to 
the  time  such  payments  were  made. 

In  so  far  as  it  is  not  in  accordance  herewith  the  said  judgment 
is  hereby  reversed.     In  all  other  respects  it  is, 

Affirmed. 
Edgebton,  0.  J.,  dissenting. 
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1.  negligence:  when  matter  of  defense:  burden  of  proof.  In  an  action 
based  upon  the  negligence  of  the  defendant,  if  the  plaintiff  can  prove  his 
own  case  without  disclosing  his  own  contributory  negligence,  then  such 
contributory  negligence  is  purely  a  matter  of  defense,  to  be  proved  by  the 
defendant.  And,  although  the  plaintiffs  evidence  tends  to  prove  his  own 
negligence,  the  affirmative  of  that  issue  is  still  with  the  defendant,  and  be- 
cause he  may  use  the  evidence  of  the  plaintiff  to  support  his  side  of  the 
case,  that  fact  does  not  shift  the  burden  of  proof  from  the  defendant  to  the 
plaintiff. 

2.  contributory  negligence;  for  the  JURY,  when.    The  question  of  con- 

tributory negligence  is  for  the  jury  when  the  evidence  is  conflicting;  or 
when  the  facts  are  undisputed,  if  different  minds  might  draw  different  con- 
clusions from  them. 

3.  same:  when  it  mat  become  a  question  for  the  court.  But  when  the 
facts  are  undisputed,  or  conclusively  proved,  and  there  is  no  reasonable 
chance  for  fair  minded  men  to  draw  different  conclusions  from  them,  and 
there  can  be  but  one  conclusion,  the  question  of  negligence  becomes  one 
for  the  court. 

Appeal  from  the  District  Cowrt  of  Cass  County. 

Verdict  for  plaintiff  for  $20,000  damages.  The  facts  necessary 
to  an  understanding  of  the  points  decided  are  stated  in  the  opinion. 

W.  P.  Clough,  for  appellant  and  defendant. 

Mares,  when  he  mounted  the  car,  was  perfectly  aware  of  the 
reckless  and  dangerous  frame  of  mind  in  which  Bassett  was  at  the 
time,  and  also  of  the  fact  that  the  cars  were  then  being  handled  in 
a  way  full  of  peril  to  every  one  working  about  them.  He  had  the 
power,  had  he  seen  fit  to  exercise  it,  to  call  Bassett  to  a  halt — to 
stop  him  entirely  before  mounting  the  car.  It  will  not  do  to  say 
that  Mares  may  not  have  anticipated  that  Bassett  would  so  eud- 
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denly  reverse  his  engine.  He  had  every  reason  to  momentarily 
expect  the  happening  of  an  accident  of  some  kind,  that  could  not 
help  but  result  seriously  to  those  at  work  about  the  engine  and 
cars.  Of  course  the  law  will  not  permit  an  employer  to  be  sad- 
dled with  the  consequence  of  such  gross  negligence  on  the  part  of 
its  servant:     C.  C.  &  I.  C.  By.  Co.  v.  Troesch,  57  111.,  155. 

The  act  of  Bassett  in  reversing  his  engine  was  a  positive  act  of 
pure  malice  and  wantonness.  It  belonged  to  the  same  category  as 
a  blow  struck  in  anger;  hence  the  employer  was  not  liable  for  the 
consequences.  It  is  believed  no  case  can  be  found  where  an  em- 
ployer has  been  held  responsible  for  a  positive  act  of  malice  or 
wantonness  resulting  in  an  injury  to  a  fellow  employe. 

The  correct  rules  upon  the  subject  of  burden  of  proof  in  such 
cases  are  undoubtedly  laid  down  by  Mr.  Wharton  in  his  work  on 
Negligence,  Sees.  423-430. 

Wilson  &  Ball  and  Thomas  Wilson,  for  respondent. 

Whether  or  not  plaintiff  pursued  the  course  of  a  prudent  and 
reasonable  man  under  the  circumstances,  was  a  question  for  the 
jury  and  not  for  the  court:  Snow  v.  Sous.  B.  Co.,  8  Allen,  441, 
448,  et  seq.;  Patterson  v.  B.  Co.,  76  Pa.  St.  Kep.,389;  Herbert's 
Case,  13  N.  W.  Kep.,  349;  Clark  v.  Holmes,  7  Hurl,  and  Nor., 
937,  944,  945,  949;  Conroy  v.  Vulcan  Works,  62  Mo.,  35,  39; 
Stoddard  v.  St.  L.  B.  Co.,  65  Mo.,  514;  Keegan  v.  Kavanaugh^ 
62  Mo.,  230;  Porter  v.  B.  Co.,  60  Mo.,  160;  Coombs  v\  New 
Bed/.  Co.,  102  Mass.,  572,  585,  587,  588;  Smith  v.  Lowell,  6 
Allen,  40;  Beed  v.  Northjield,  13  Pick.,  95,  98;  Fox  v.  Sackett, 
10  Allen,  536;  Wood's  Mas.  and  Servt.,  Sees.  357,  359,  360,  376, 
385,  400;  Pierce  on  Eailway,  314,  317,  318,  319;  Farmandes  v. 
Sac.  B.  Co.,  52  Cal.,  45;  Thompson  v.  E.  B.  Co.,  110  E.  C.  Law 
(2  Best  and  Smith,)  106;  Bernhardt  v.  Beiss,  1  Abb.  Ct.  of  Ap- 
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peals,  181;  Hawley  v.  N.  Y.  Cent.  R.  Co.,  17  Hun,  115;  id., 
82  N.  Y.,  370;  Weber  v.  N.  Y.  Cent  R.  Co.,  58  N.  Y.,  455; 
Thurber  v.  R.  Co.,  60  N.  Y.,  331;  Muldooney  v.  R.  Co.,  36 
Iowa,  462,  470-1;  Mayo  v.  Bos.  <&  M.  R.  Co.,  104  Mass.,  137< 
141-2;  Shear.  &  Redf.  on  Neg.,  Sec.  95;  McCarley  v.  Clark,  40 
Pa.  St.  Rep.,  399,  406-7;  Whitaker  v.  West  Boylston,  97  Mass., 
273;  Looney  v.  McLean,  129  Mass.,  33,  36;  Briamv.  French, 
29  A.  L.  Journal,  372;  Nave  v.  Flack,  29  A.  L.  Journal,  366, 
368;  C.  &  N.  W.  R.  Co.  v.  Bayfield,  37  Mich.,  42. 

Whether  the  plaintiff  had  the  opportunity  of  knowing  that  Bas- 
sett  was  reckless  or  incompetent,  is  not  the  question  to  be  con- 
sidered. Plaintiff  had  a  right  to  assume  that  in  the  employment 
and  retention  of  his  fellow  servants,  the  defendant  had  done  its 
duty,  and  he  was  not  bound  to*  inquire  whether  that  duty  had  been 
neglected:  Porter  v.  R.  Co.,  60  Mo.,  160;  CumTwmgs  v.  Vulcan, 
62  Mo.,  35;  Dale  v.  R.  Co.,  63  Mo.,  455;  Wood's  Master  and 
Servant,  Sees.  376,  385,  i00;  Herbert's  Case,  13  N.  W.  Rep.,  353; 
Muldooney  v.  R.  Co.,  36  Iowa,  462,  470,  471;  and  cases  cited. 

In  the  Federal  Courts,  au  in  the  courts  of  many  of  the  States, 
and  on  principle,  on  the  question  of  contributory  negligence  the 
burden  is  on  the  defendant,  and,  of  course,  such  a  defense  can  only 
be  established  by  a  preponderance  of  evidence.  I  do  not  claim, 
nor  did  the  Court  charge  that  such  evidence  must  be  offered  by 
the  defendant. 

To  say,  as  the  Court  charged,  that  there  must  be  such  a  prepon- 
derance of  evidence  to  justify  the  jury  in  finding  that  the  defense 
is  established,  is  merely  equivalent  to  saying  that  the  jury  should 
decide  on  the  weight  of  evidence:  See  Indianapolis  R.  Co.  v. 
Hurst,  9«  "U.  S.,  298-9;  R.  Co.  v.  Gladstone,  15  Wal.,  401; 
Hough  v.  R.  Co.,  100  U.  S.,  225-6;  Hocum  v.  Wathrick,  22 
Minn.,  152;  Herbert's  Case,  13  N.  W.  Rep.,  354;  Wharton  on 
Vol.  in— 43 
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Negligence,  Sec.  423;  Pa.  R.  Co.  v.  Weber,  76  Pa.  St.  R.,  157, 
168;  Weiss  v.  Pa.  i?.  Co.,  79  Pa.  St.  Rep.,  387,  390;  Pa.  R.  Co. 
v.  Warner,  89  Pa.  St.  Rep.,  59;  Robins  v.  U.  Pac.  R.  Co.,  48 
Cal.,  409,  426;  Paducah  &  M.  R.  v.  Hoehe,  12  Bush.,  (Ky.)  46, 
47;  Mayes  v.  C.  R.  &  P.  R.  Co.,  14  N.  W.  Rep.,  342;  Hayes  v. 
Gallagher,  72  Pa.  St.  Rep.,  136. 

For  the  purpose  of  proving  notice  to  the  defendant  of  the  care- 
lessness and  recklessness  of  Bassett,  it  was  competent  to  show  his 
general  reputation  for  carelessness,  etc. :  Pierce  on  Railways,  383; 
Oilman  v.  Eastern  R.  Co.,  13  Allen,  433,  444;  10  Allen,  232; 
Davis  v.  Detroit  R.  Co.,  20  Mich.,  105;  Frazier  v.  Pa.  R.  Co., 
38  Pa.  St.,  104. 


Hudson,  J. — The  plaintiff  in  this  case  was  employed  by  the  de- 
fendant as  a  brakeman  in  its  yard  at  Fargo.  While  so  employed 
it  was  his  duty  to  switch  and  distribute  cars  and  make  up  trains 
each  day  and  night.  To  do  such  work  a  switch  engine  was  em- 
ployed, propelled  by  steam;  and  to  run  and  operate  this  engine, 
one  Bassett  was  employed  by  the  defendant,  and  did  serve  on  said 
engine. 

It  is  alleged  in  the  complaint  of  the  plaintiff,  in  substance,  (and 
seems  to  have  been  maintained  by  proof)  that  said  engineer  was  a 
man  of  hasty  and  excitable  disposition  and  ungovernable  temper, 
and  had  been,  while  in  the  employ  of  the  defendant  as  engineer, 
accustomed  to  become  unduly  and  dangerously  excited  and  angry, 
and  while  in  the  performance  of  his  duty  was  accustomed  to  act  in 
a  most  reckless  manner,  causing  great  danger  and  peril  to  hit  fel- 
low servants,  especially  to  the  brakemen  on  the  train  attached  to, 
or  moved  by  the  switch  engine,  all  which  the  defendant  had  long 
known. 
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That  in  the  month  of  October,  1881,  while  the  plaintiff  was  in 
the  discharge  of  his  duty  as  brakeman  in  the  night  time,  and  while 
upon  the  top  of  a  freight  car,  part  of  a  train  being  moved  in  the 
yard  by  the  switch  engine  on  which  Bassett  was  engineer,  the 
plaintiff  from  his  position  on  the  rear  car,  gave  the  engineer  a 
signal  to  move  back  the  cars  so  attached  to  the  engine,  the  length 
of  a  certain  number  of  cars  indicated  by  the  signal;  that  while  the 
cars  were  moving  backwards,  and  before  they  had  been  moved 
backwards  the  distance  they  were  intended  to  be  moved,  and.  as 
indicated  by  the  signal  given  by  the  plaintiff,  the  said  engineer 
suddenly  and  without*  warning,  stopped  and  reversed  his  said 
switch  engine  and  the  cars  attached  thereto,  and  thereby  threw  the 
plaintiff  off  the  rear  car  where  he  was  standing,  onto  the  ground; 
thereupon  the  said  engine  suddenly,  before  the  plaintiff  had  time 
to  move  out  of  the  reach  of  the  cars,  or  off  the  track,  pushed  the 
said  cars  backwards  upon  said  track,  and  over  the  plaintiff,  and 
thereby  injured  the  plaintiff — crushed  and  broke  both  of  his  legs 
so  that  it  became  necessary  to  amputate  them. 

The  defendant  in  its  answer,  among  other  things,  avers:  "  That 
"  the  said  fall  of  the  plaintiff,  and  his  said  injuries  resulting  there- 
"  from,  were  solely  caused  either  by  the  negligence  of  the  plaintiff 
"  himself,  or  by  that  of  some  one  or  more  of  the  other  employes  of 
"  the  defendant  engaged  at  work,  together  with  the  plaintiff  in  the 
"  defendant's  said  yard  at  the  time  of  the  happening  of  the  said  in- 
"  juries,  and  not  by  any  negligence  or  fault  on  the  part  of  this 
"  defendant." 

It  appears  by  the  evidence  that  the  plaintiff  had  previously  had 
experience  as  a  brakeman  at  other  places,  but  had  worked  in  this 
yard  with  this  engineer  but  about  a  week,  and  his  acquaintance 
with  him  had  been  formed  in  that  time;  that  on  the  same  night 
of  the  accident,  before  it  occurred,  the  plaintiff  and  the  said  engi- 
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neer  had  an  altercation  or  dispute  in  relation  to  the  work  of  the 
yard.  It  appears  also  in  the  evidence  that  the  defendant  had  dis- 
charged the  said  engineer  at  sometime  prior  to  this,  on  account,  of 
some  misconduct  on  his  part,  and  had  employed  him  again;  that 
the  superintendent  of  the  company  had  full  knowledge  of  the 
character  and  habits  of  the  engineer.  There  was  considerable 
proof  on  both  sides  relating  to  the  circumstances  of  the  accident, 
and  the  conduct  of  both  the  engineer  and  this  plaintiff,  which  was 
somewhat  conflicting. 

The  negligence  of  the  defendant,  company,  complained  of  by 
the  plaintiff,  is  in  neglecting  to  use  ordinary  care  in  the  selection 
of  the  engineer.  The  record  in  the  case  specifies  many  alleged 
errors  as  occurring  at  the  trial  in  the  court  below,  but  the  counsel 
in  his  argument  before  this  court  did  not  press  upon  our  attention 
any  except  those  relating  to  the  contributory  negligence  upon  the 
part  of  the  plaintiff;  therefore,  only  those  will  now  be  considered. 

The  alleged  errors  arise  upon  the  charge  of  the  Court  given  to 
the  jury,  and  refusal  to  charge  as  requested  by  defendant. ,  The 
first  is  as  follows: 

"  It  is  also  true  that  if  the  plaintiff  had  full  knowledge  of 
"  the  reckless  and  careless  habits  of  the  engineer,  Bassett,  as  com- 
"  plained  of  by  him,  or  had  reason  to  know  of  such  recklessness 
u  and  carelessness,  he  should  either  have  quit  the  service,  or  re- 
il  ported  the  facts  to  the  officers  of  the  company  having  the  power 
"  to  discharge  him,  and  a  failure  to  do  so  might  be  negligence  on 
"  his  part.  But,  gentlemen,  it  is  for  you  to  say,  from  all  the  at- 
"  tending  circumstances  whether  he  wa6  negligent  in  that  regard. 
"  While  this  rule  of  law  above  stated  is  generally  true,  a  reasonable 
"  view  must  be  taken  in  its  application  here.  The  evidence  tends 
"  to  show  that  the  plaintiff  had  been  at  work  in  this  yard  but  a 
"  short  time,  and  only  a  part  of  that  time  with,  or  under,  this  en- 
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"  gineer,  Bassett.  Now,  had  he  such  knowledge,  or  had  he  such 
"  an  opportunity  to  know,  of  the  careless  and  reckless  habits  of 
"  Bassett,  rendering  it  dangerous  for  him  to  work  with  him,  that 
"  made  it  his  duty  to  have  refused  to  continue  in  such  service,  or 
"  to  have  reported  him  to  the  officers  of  the  company?  The  de- 
"  fendant  having  alleged  negligence  on  the  part  of  the  plaintiff, 
•4  denominated  contributory  negligence,  it  must  be  established  by 
"  a  preponderance  of  evidence  to  warrant  you  in  finding  it." 

The  defendant's  counsel  requested  the  Court  to  charge  as  fol- 
lows, which  was  refused: 

1.  "  The  jury  are  hereby  instructed  to  find  for  the  defendant." 

2.  "  If  the  plaintiff  knew,  or  had  an  opportunity  of  knowing, 
"  before  his  fall  from  the  car  in  question,  that  Bassett  was  an  unfit 
"  or  unsafe  man  to  run  the  engine  in  question,  in  that  case  it  was 
"  the  plaintiff's  duty  to  refuse  to  work  with  him  any  longer,  and 
"  his  failure  to  do  so  would  prevent  him  recovering  in  this  suit." 

3.  "  The  evidence  adduced  on  behalf  of  the  plaintiff  tended  to 
"  show  that  Bassett  was  guilty  of  negligence  in  running  his  engine 
u  during  the  same  night  on  which  the  plaintiff  was  hurt,  previous 
"  to  the  accident,  and  while  the  plaintiff  was  working  with  him. 
"  If  the  jury  believe  such  to  have  been  the  facts  it  must  find  for 
"  the  defendant." 

The  defendant  objects  particularly  to  that  portion  of  the  charge 
of  the  Court  in  these  words:  "  The  defendant  having  alleged  neg- 
"  ligence  on  the  part  of  the  plaintiff,  denominated  contributory 
"  negligence,  it  must  be  established  by  a  preponderance  of  evi- 
"  dence  to  warrant  you  in  finding  it,"  and  contends  that  it  was  for 
the  plaintiff  to  show  that  he  was  free  from  fault,  and  insists  that 
it  was  error  to  refuse  to  charge  as  requested,  and  to  submit  the 
question  of  contributory  negligence  of  the  plaintiff  to  the  jury 
upon  the  facts  proven.   '  While  it  is  true  that  the  absence  of  rea- 
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sonable  care  or  caution  on  the  part  of  one  seeking  to  recover  for 
an  injury  received,  will  prevent  a  recovery,  it  is  not  correct  to  say 
it  is  incumbent  upon  him  to  prove  such  care  and  caution.  The 
want  of  such  care  and  caution,  or  contributory  negligence,  is  a  de- 
fense to  be  proved  by  the  other  side. 

The  plaintiff  may  establish  the  negligence  of  the  defendant,  his 
own  injury  in  consequence  thereof,  and  his  case  is  made  out.  If 
there  are  circumstances  which  convict  him  of  concurring  negli- 
gence, the  defendant  must  prove  them,  and  thus  defeat  the  plain- 
tiff. 

In  an  action  based  upon  the  negligence  of  the  defendant,  if  the 
plaintiff  can  prove  his  case  without  disclosing  his  own  contributory 
negligence,  then  such  contributory  negligence  is  purely  a  matter 
of  defense  to  be  proved  by  the  defendant.  The  fact  that  the 
plaintiff  in  making  his  proofs  on  his  part,  introduces  evidence 
tending  to  prove  his  own  contributory  negligence,  does  not  change 
the  nature  of  the  issue.  The  affirmative  of  the  issue  on  the  ques- 
tion of  the  plaintiff's  negligence  is  still  with  the  defendant,  and 
because  he  may  use  the  evidence  introduced  by  the  plaintiff  to 
support  that  side  of  that  issue,  that  fact  does  not  shift  the  burden 
of  proof  from  the  defendant  to  the  plaintiff:  Kelly  et  al.  v. 
Chicago  &  N.  W.  Ry.  Co.,  19  H".  W.  Kep.,  521;  Randall  v.  N. 
W.  R.  Co.,  11  N.  W.  Kep.,  419;  Eoth  v.  Peters,  55  Wis.,  405; 
Abb.  Tr.  Ev.,  595;  Abbott  v.  Chicago,  Milwaukee  &  St.  Paul 
Ry.  Co.,  30  Minn.,  482. 

The  question  of  contributory  negligence  may,  in  some  cases, 
upon  a  certain  state  of  facts,  become  a  question  of  law  for  the 
court.  "  It  is  so  when  the  facts  are  undisputed  or  conclusively 
"  proved,  and  there  is  no  reasonable  chance  for  drawing  different 
"  conclusions  from  them ;  and  even  if  there  be  a  controversy  in  the 
"  evidence  as  to  some  facts,  yet  if  those  that  are  uncontroverted 
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44  clearly  and  indisputably  establish  negligence,  it  is  still  a  question 
4;  of  law  for  the  court.  But  where  the  evidence  on  material  points 
44  is  conflicting,  or  where  the  facts  being  undisputed,  different 
u  minds  might  reasonably  draw  different  conclusions  from  them, 
•*  and  on  which  fair  minded  men  of  ordinary  intelligence  might 
44  differ  as  to  the  inferences  to  be  drawn  therefrom,  the  question 
4t  of  negligence  cannot  be  passed  upon  by  the  court:"  Abbott  v. 
Chicago,  Milwaukee  <&  St.  Paul  Ry.  Co.,  30  Minn.,  482. 

Nothing  appears  in  the  evidence  on  the  part  of  the  plaintiff 
tending  to  show  negligence  or  want  of  proper  care  and  caution  on 
his  part  that  would  justify  the  Court  in  taking  the  question  from 
the  jury.  The  onus  was,  then,  upon  the  defendant,  if  he  alleges 
contributory  negligence,  to  sustain  his  allegation  by  a  prepon- 
derance of  the  evidence.  All  the  evidence  adduced  by  the  de- 
fendant, as  well  as  all  evidence  given  on  the  part  of  the  plaintiff, 
is  proper  to  be  considered  and  weighed  by  the  jury  in  determining 
whether  there  was  any  fault'  on  the  part  of  the  plaintiff.  It  is 
not  enough  that  the  jury  find  the  plaintiff  guilty  of  a  want  of  care 
and  caution,  but  they  must  also  find,  to  defeat  a  recovery,  that  such 
want  of  care  and  caution  contributed  proximately  to  the  injury 
complained  of.  These  facts  must  be  determined  from  all  the  evi- 
dence and  all  the  circumstances  of  the  case:  Hough  v.  R.  Co., 
100  U.  S.,  225;  R.  Co.  v.  Gladmon,  15  Wal.,  401;  Mayers  v.  C. 
R.  1.  &  P.  R.  Co.,  14  N.  W.  Kep.,  342;  Herbert  v.  N.  P.  R.  Co., 
13  K  W.  Kep.,  354;  Hatfield  v.  Chicago,  R.  I.  <fe  P.  R.  Co.,  16 
N.  W.  Rep.,  336. 

"  The  question  of  negligence  or  want  of  ordinary  care,  is  one  of 
"  a  complex  character.  The  inquiry,  not  only  as  to  its  existence, 
"  but  whether  it  contributed,  with  negligence  on  the  part  of  an- 
44  other,  to  produce  the  particular  effect,  is  much  more  complicated. 
u  As  to  both,  they  present,  from  their  very  nature,  a  question,  not 


Digitized  by 


Google 


345  SUPREME  COURT  OF  DAKOTA, 

Hiokey  v.  Kichards  • 

"  of  law,  but  of  fact,  depending  on  the  peculiar  circumstances  of 
"  each  case,  which  circumstances  are  only  evidential  of  the  prin- 
u  cipal  fact,  that  of  negligence,  or  its  effects,  and  are  to  be  com- 
u  pared  and  weighed  by  the  jury,  the  tribunal  whose  province  it 
"  is  to  find  facts;  not  by  any  artificial  rules,  but  by  the  ordinary 
u  principles  of  reasoning;  and  such  principal  fact  must  be  found 
u  by  them  before  the  Court  can  take  cognizance  of  it  and  pronounce 
"  its  legal  effect:"  Beers  v.  The  Hoosatonic  R.  Co.,  19  Conn., 
566;  Park  v.  O'Brien,  23  Conn.,  339;  Herbert  v.  N.  P.  R.  Co.y 
13  KW.  Rep.,  349. 

We  are  of  the  opinion  that  both  the  question  of  the  defendant's 

negligence,  and  the  contributory  negligence  of  the  plaintiff  were 

questions  for  the  jury,  and  not  for  the  Court,  upon  the  evidence. 

The  judgment  of  the  court  below  is, 

Affirmed. 

All  the  Justices  concurring. 


Hickey  v.  Richards. 

1 .     FOBECIjOSURB  BY  ADVERTISEMENT :  ASSIGNEE  MUST  FIRST  RECORD  ASSIGNMENT, 

The  purchaser  of  a  mortgage  containing  a  power  of  sale  cannot  foreclose 
the  same  by  advertisement  under  the  statutes  of  this  Territory,  without  a 
written  assignment  of  such  mortgage  has  been  first  duly  executed,  acknowl- 
edged and  recorded  as  provided  by  law. 

Appeal  from  the  District  Cowrt  of  Minnehaha  County. 
All  the  material  facts  are  stated  in  the  opinion. 
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C.  H.  Wynn,  for  defendant  and  appellant. 

The  assignment  of  a  debt  carries  with  it  the  security:  Civil  Code, 
Sec.  1727;  1  Jones  on  Mort.,  812,  813,  817,  8l£,  7*7. 

Winsor  <&  Swezey,  for  plaintiff  and  respondent. 

There  being  no  written  assignment  the  defendant  had  no  au- 
thority to  sell  the  premises,  and  his  attempted  foreclosure  was 
utterly  illegal:  Civil  Code,  Sec.  313;  Code  of  Civil  Proc,  Sec. 
589;  Morrison  v.  MendenJtall^  18  Minn.,  232. 


Palmer,  J. — This  action  was  brought  in  the  District  Court  for 
Minnehaha  county  by  the  respondent,  Hickey,  against  the  appel- 
lant, Richards,  to  restrain  the  sale  of  a  tract  of  land  situate  in 
Minnehaha  county,  and  to  obtain  the  release  of  a  mortgage  on  the 
same  land. 

The  case  below  was  tried  by  the  Court;  judgment  was  rendered 
for  the  plaintiff,  and  the  cause  comes  to  this  court  by  appeal. 

It  appears  from  the  record  that  on  or  about  the  29th  day  of 
March,  1879,  one  Fred.  A.  Taylor  executed  to  H.  L.  Hollister, 
(one  of  the  firm  of  J.  B.  Young  &  Co.)  a  note,  securing  the  same 
by  mortgage  upon  the  N.  W.  \  of  Sec.  27,  in  township  101,  of 
range  47,  in  Minnehaha  county,  Dakota;  Taylor  being  then  the 
owner  of  said  land.  Said  note  became  due  and  payable  the  15th 
day  of  November,  1879.  This  is  the  mortgage  in  controversy 
here. 

It  also  appears  that  on  or  about  the  8th  day  of  April,  1882,  and 
while  the  note  and  mortgage  in  question  were  still  in  the  posses- 
Yol.  in — 44 
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sion  of  said  Hollister,  the  respondent,  Hickey,  acquired  title  to 
and  became  the  owner  of  the  land  in  question. 

It  further  appears  that  on  or  about  the  28th  day  of  April,  1882, 
and  after  said  Hickey  had  purchased  the  land,  the  appellant,  Rich- 
ards, by  his  attorney,  C.  H.  Wynn,  represented  to  said  Hollister 
that  Richards  had  become  the  owner  of,  or  interested  in  said  land 
upon  which  the  mortgage  in  question  had  been  given,  and  re- 
quested him  (Hollister)  to  deliver  up  or  assign  to  him  said  mort- 
gage and  note;  and  thereupon  said  Hollister  endorsed  said  note 
without  recourse,  and  delivered  it,  as  well  as  the  mortgage,  to  said 
Wynn  as  attorney  for  Richards,  Wynn  paying  Hollister  the  amount 
of  the  note  with  the  interest. 

No  written  assignment  of  said  mortgage  was  ever  executed  by 
the  mortgagee,  Hollister,  to  Richards.  The  note  was  past  due 
when  it  was  received  by  Richards. 

The  record  in  this  case  does  not  furnish  us  a  copy  of  the  mort- 
gage, but  it  is  treated  by  counsel  upon  both  sides  as  being  an  ordi- 
nary mortgage  of  real  estate  with  the  usual  powers  of  sale,  and  as 
such  we  have  considered  it. 

Richards  seeks  to  foreclose  said  mortgage  by  advertisement 
under  the  provisions  of  the  law  of  this  Territory,  and  the  bringing 
of  this  action  is  the  result. 

Can  such  a  foreclosure  proceeding  be  maintained?  We  think 
not.     Section  313,  of  the  Civil  Code  of  this  territory,  provides: 

"  Where  a  power  to  sell  real  property  is  given  to  a  mortgagee 
"  or  other  incumbrancer  in  an  instrument  intended  to  secure  the 
"  payment  of  money,  the  power  is  to  be  deemed  a  part  of  the 
u  security,  and  vests  in  any  person  who,  by  assignment,  becomes 
"  entitled  to  the  money  so  secured  to  be  paid,  and  may  be  executed 
"  by  him  whenever  the  assignment  is  duly  acknowledged  a?id  re- 
"  corded." 
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Section  598,  chapter  28,  of  the  Code  of  Civil  Procedure,  which 
confers  the  authority  to  foreclose  this  class  of  securities  by  adver- 
tisement, provides: 

"  To  entitle  any  party  to  give  notice  as  hereinafter  prescribed, 
"  and  to  make  such  foreclosure,  it  shall  be  requisite: 

First. — "  That  some  default  iu  a  condition  of  such  mortgage 

"  shall  have  accrued  by  which  the  power  to  sell  has  become  opera- 

"  tive." 

********      *      ******** 

Third. — "  That  the  mortgage  containing  such  power  of  sale  has 
4fc  been  duly  recorded;  and  if  it  shall  have  been  assigned,  that  all 
"  the  assignments  thereon  have  been  duly  recorded  in  the  county 
"  where  such  mortgaged  premises  are  situated." 

The  primary  object  sought  By  the  body  of  law-makers  in  plac- 
ing such  an  enactment  upon  the  statute,  seems  to  have  been  to 
provide  a  proceeding  which  would  be  more  speedy  and  less  ex- 
pensive than  the  ordinary  court  process;  at  the  same  time  attach- 
ing the  condition,  that  all  mortgages  and  all  assignments  of  the 
same,  should  first  be  recorded  before  the  party  could  avail  himself 
of  this  summary  provision  of  the  law  above  quoted.  It  would 
thus  be,  what  the  law-makers  'doubtless  intended  it  should  be — 
hill  and  complete  notice  to  all  others  who  may  have  acquired  an 
interest  in  the  same  property. 

This  would  seem  to  be  indispensable  to  render  that  proper  and 
perfect  protection  which  other  parties  would  clearly  be  entitled  to; 
and  such  was  manifestly  the  purpose  of  the  legislature  when  the 
plain  and  unequivocal  enactment  above  set  forth  was  adopted  as  a 
part  of  the  law  of  the  territory.     No  other  intention  is  apparent 

If,  then,  such  a  rec?rd  is  essential,  it  follows  as  a  matter  of  ne- 
cessity that  the  assignment  should  be  in  writing.  Neither  of  these 
requirements  was  met  by  the  appellant  in  this  case. 
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Various  other  assignments  in  error  appear  from  the  record,  but 

as  the  views  already  expressed  seem  to  be  fatal  to  the  appellant's 

case,  if  any  errors  were  committed  by  the  learned  Judge  below, 

in  the  admission  of  evidence,  it  could  not  avail  the  appellant  herein, 

and  the  same  are  not  considered.     The  judgment  of  the  District 

Court  is, 

Affirmed. 
All  the  Justices  concurring. 


Territory  ex  rel.  Gramburg  v.  Nowlin. 
Territory  ex  rel.  Clark  v.  Same. 
Territory  ex  rel.  Martin  v.  Same. 

1.  town-site  act:  duties  of  probate  judgis  under:  not  ministerial  but 
judicial:  mandamus  will  not  lie.  The  duties  of  a  judge  of  the  probate 
court  under  the  provisions  of  the  Town-site  Act  of  this  territory  (laws  1881, 
c.  135)  are  judicial  and  not  ministerial  in  their  character,  and  mandamus 
will  not  lie  to  review  or  reverse  his  decisions  adverse  to  claimants,  or  to 
compel  him  to  execute  deeds  to  tracts  of  land  occupied  and  claimed  under 
said  law,  after  he  has  rendered  decisions  upon  such  claims  adverse  to  such 
claimants. 

Appeal  from  the  District  Court  of  Pennington  County. 

All  the  necessary  facts  are  stated  in  the  opinion. 

John  F.  Schrader  &  Chauncy  L.  Wood,  for  defendant  and  ap- 
pellant, cited: 

Laws  of  1881,  Sec.  12,  Chap.  135;  Jones  v.  City  of  Petaluma> 
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36  Cal.,'  230;  2  Denio,  191;  1  id.,  646;  2  Cow.,  479;  5  Wait's 
Prac  ,  556-7,  and  cases  cited;  78  N.  Y.,  39;  3  Abb.  QK.  Y.)  Dig., 
749  750;  7  id.,  433;  8  id.,  398. 

J.  W.  Fowler  and  VanCise  &  Wilson,  for  plaintiffs  aud  respon- 
dents, cited: 

Merced  Mining  Go.  v.  Fremont,  7  Cal.,  130;  Fretnont  v.  Crip- 
pen,  10  Cal.,  211;  People  ex  rel.  v.  Loucks,  28  Cal.,  68;  Bur- 
bank  v.  Ellis,  7  Neb.,  156,  163;  Smith  v.  Pipe,  3  Colorado,  187, 
196;  Georgetown  v.  Glaze  et  ah,  ib.,  230,  234;  Ming  v.  Truitt, 
1  Montana,  322-5;  Edwards  v.  Tracy,  2  id.,  49-55;  Hall  v. 
Ashby,  2  id.,  489-92;  Piatt  v.  Stout,  10  Abb.  Pr.,  17;  People 
ex  rel.  v.  Taylor,  1  id.  (N.  S.)  205;  People  v.  Miner,  37  Barb., 
466;  Mill  v.  Supervisors,  etc.,  19  Johns.,  259;  32  N.  Y.,  473; 
51  K  Y.,  401;  75  N.  Y.,  38;  68  K  Y.,  114;  21  Cal.,  669;  2 
Cal.,  165;  76  N.  Y.,  475;  47  Cal.,  488;  79  N.  Y.,  189;  17  Cal., 
132;  31  Cal.,  215;  52  K  Y.,  83;  39  Cal.,  593;  23  Wis.,  508;  4 
Kan.,  415;  2  N.  W.  Kep.,  1106;  10  Cal.,  212;  9  Cal.,  365;  4 
Denio,  137;  28  Cal.,  69;  2  Wis.,  507;  22  Barb.,  502;  14  Ind., 
93;  23  Mich.,  270;  39  Cal.,  189;  4  Minn.,  312;  5  Ohio  St.,  535; 
5  Cranch,  115;  5  Peters,  189;  7  Peters,  645;  12  Peters,  524;  1 
Cranch,  137. 

W.  H.  Mitchell,  for  respondent  in  Martin  case,  cited: 

Code  of  Civil  Proc,  Sec.  695;  5  Peters,  189;  7  id.,  645;  7  Cal, 
130;  31  Cal.,  215;  5  Cranch,  115;  2  Wis.,  371;  7  Cal.,  276;  50 
Cal.,  509. 


Church,  J. — These  three  cases  came  before  the  District  Court 
upon  applications  for  writs  of  mandamus,  to  compel  the  probate 
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judge  of  Pennington  county  to  execute  and  deliver  to  the  relators 
respectively,  deeds  for  certain  lauds  in  Rapid  City,  claimed  by 
them  under  the  provisions  of  the  territorial  town-site  law  of  1881, 
chapter  135. 

In  the  first  two  cases  named  alternative  writs  were  first  granted; 
in  the  case  of  Marcena  L.  Martin  the  matter  came  up  on  motion 
for  peremptory  writ  in  the  first  instance.  Motions  to  quash  the 
alternative  writs  were  overruled;  issues  of  fact  were  joined  in  all 
the  cases,  and  they  wrere  tried  to  the  Court  without  a  jury,  and 
judgment  rendered  in  each  case  for  the  relators,  and  peremptory 
writs  awarded.     Motions  for  new  trials  were  made  and  denied. 

Numerous  errors  are  assigned  as  grounds  for  reversal,  only  one 
of  which,  however,  we  shall  consider  since  it  involves  a  determi- 
nation of  the  propriety  of  the  remedy  adopted  in  these  cases,  and 
in  the  view  we  have  taken  of  it  disposes  of  the  matter. 

By  section  2387,  of  the  Revised  Statutes  of  the  United  States, 
whenever  certain  classes  of  public  lands  have  been  settled  upon 
and  occupied  as  a  town  site,  it  is  made  lawful,  in  case  such  town  is 
not  incorporated,  for  the  judge  of  the  county  court  in  which  such 
town  is  situated,  to  enter  at  the  proper  land  office,  and  at  the  min- 
imum price,  the  land  so  settled  and  occupied,  in  trust  for  the  sev- 
eral use  and  benefit  of  the  occupants  thereof,  according  to  their 
respective  interests ;  the  execution  of  such  trust,  as  to  the  disposal 
of  the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof  to 
be  conducted  under  such  regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  state  or  territory  in  which  the  same 
may  be  situated. 

In  pursuance  of  the  authority  thus  conferred  the  legislature  of 
this  territory  in  1881  passed  what  is  known  as  the  Town-site  Act, 
(laws  of  1881,  chapter  135,)  providing  for  the  entry  and  disposal  of 
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lands  for  town  site  purposes.  Section  4  of  this  act  prescribes 
that  the  probate  judge  holding  title  to  any  6uch  lands  in  trust 
under  the  act  of  Congress,  "  shall,  subject  to  the  provisions  of  this 
"  act,  by  a  good  and  sufficient  deed  of  conveyance,  grant  and  con- 
"  vey  the  title  to  each  and  every  block,  lot,  share  or  parcel  of  the 
"  same  to  the  person,  persons,  associations  or  corporations  who 
"  shall  occupy  or  possess  or  be  entitled  to  the  right  of  possession 
"  or  occupancy  thereof,  according  to  the  several  rights  and  inter- 
*'  ests  of  the  respective  claimants,  in  or  to  the  same,  as  they  ex- 
"  isted  in  law  or  equity  at  the  time  of  the  entry  of  such  lands,  or 
"  to  the  heirs  or  assigns  of  such  claimants." 

Provision  is  then  made  for  the  ascertainment  by  the  probate 
judge  of  the  expenses  of  entry,  survey,  etc.,  and  the  assessment 
thereof  upon  the  lots. 

Section  7  then  prescribes  the  method  by  which  claims  to  lots 
shall  be  presented  to  the  judge,  viz:  By  a  statement  in  writing 
containing  an  accurate  description  of  the  lot  claimed,  the  specific 
right,  interest  or  estate  claimed,  the  character  and  value  of  the 
improvements  thereon,  the  character  and  extent  of  the  occupation 
and  possession,  and  any  other  matter  or  thing  illustrating  or  sup- 
porting such  claimant's  rights  to  a  deed  of  the  tract  so  described. 
This  statement  to  be  verified  and  presented  to  the  probate  judge 

Section  9  provides  for  the  determination  of  adverse  claims  by 
suit  in  the  District  Court. 

Section  10  prescribes  the  extent  of  ground  that  may  be  claimed 
by  any  one  claimant  in  a  single  tract,  which,  unless  the  claimant 
or  his  grantors  were  in  the  actual  and  peaceable  possession  of  the 
same  prior  to  the  entry  of  the  town  site,  and  had  improved  the 
6ame,  and  was  still  in  the  occupancy  thereof,  might  equal  but  not 
exceed  two  acres. 
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Section  12  provides  that  at  the  expiration  of  a  certain  time 
therein  mentioned,  the  probate  judge  shall  proceed  to  award  the 
lots,  and  for  that  purpose  "  shall  examine  each  and  every  claim, 
"  read  proofs  filed,  and  hear  additional  testimony,  if  deemed  advis- 
"  able;  and  if  the  claim  shall  be  found  to  comply  with  theprovi- 
"  sionsofthis  act^  and  no  adverse  claim  and  notice  of  contest  shall 
"  have  been  filed,  shall  proceed  to  make  such  claimant  a  good  and 
u  sufficient  deed  of  conveyance  for  such  lot  or  lots  or  parcels  so 
"  claimed." 

On  June  6,  1878,  application  was  made  to  the  proper  office  by 
the  then  probate  judge  of  Pennington  county,  to  enter  the  town 
site  of  Rapid  City  for  patent  under  the  act  of  Congress  and  the 
then  existing  laws  of  the  territory.  This  application  was  contested, 
but  after  a  hearing  in  the  local  land  office  was  allowed,  and  on  ap- 
peal to  the  General  Land  Office  and  again  to  the  Secretary  of  the 
Interior  this  decision  was  affirmed,  the  application  allowed,  and  the 
entry  completed  July  8,  1881.  Subsequently  these  relators  filed 
their  claims  for  certain  large  tracts  of  land  within  the  town  site, 
basing  such  claims  respectively  upon  an  alleged  actual  and  peace- 
able possession  and  improvement  prior  to  July  8,  1881,  but  not 
prior  to  June  6, 1878;  and  it  would  seem  from  the  record  that 
whatever  rights  the  relators  had  in  the  premises  accrued  in  the 
interval  between  these  dates.  Each  of  the  tracts  claimed  was  be- 
tween thirty  and  forty  acres  in  extent. 

These  claims  were  examined  in  their  order  by  the  probate  judge 
and  were  by  him  rejected.  Demand  was  made  upon  him  to  exe- 
cute deeds  of  conveyance  to  the  relators  for  the  lots  claimed  by 
them  respectively,  and  was  refused.  These  demands  were  then 
put  in  writing,  and  upon  presentation  to  the  respondent  were  en- 
dorsed by  him,  "  Demand  refused;  non-conformity  to  town-site 
law." 
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The  only  question  which  we  have  deemed  it  necessary  to  con- 
eider  is,  whether  mandamus  was  the  appropriate  remedy  for  the 
relators?  and  we  think  this  question,  must  be  determined  in  the- 
negative. 

The  District  Court  held  that  the  duties  of  the  respondent  were 
purely  ministerial,  and  that  he  was  bound  to  execute  deeds  to  the 
relators  for  the  tracts  occupied  by  them  respectively,  and  in  this 
we  think  the  court  erred. 

An  examination  of  the  statute  will  show  that  in  passing  upon 
the  claims  presented  the  respondent  was  required  to  exercise  func- 
tions clearly  of  a  judicial  character.  He  was  called  upon  to  deter- 
mine whether  the  character  and  extent  of  the  occupancy  and  im- 
provement were  such  as  to  entitle  the  claimants  to  the  tracts 
claimed.  He  was  to  determine  when  that  occupancy  had  its  legal 
beginning,  and  whether  this  was  prior  or  subsequent  to  the  entry 
of  the  town  site;  and  he  was  empowered  to  hear  additional  testi- 
mony, if  deemed  advisable,  and  finally  to  determine  whether  or  not * 
the  claims  complied  with  the  provisions  of  the  act.  In  the  exer- 
cise of  the  duty  thus  imposed  upon  him  the  respondent  found  in 
terms  that  the  claims  of  the  relators  did  not  conform  to  the  law, 
and  we  do  not  think  his  decision  can  be  reviewed  by  mandamus. 

Of  course  we  will  not  be  understood  as  holding  that  these  du- 
ties derive  any  judicial  character  from  the  fact  that  the  respondent 
was  the  judge  of  the  probate  court;  that  circumstance  merely 
designates  him  as  the  proper  trustee  in  this  case.  Had  the  city 
of  Rapid  been  incorporated  at  the  time  of  the  town-site  entry  the 
corporate  authorities  would  have  been  the  trustees.  The  duties  of 
the  trustee  derive  their  character  from  the  provisions  of  the  town- 
site  act. 

In  the  case  of  Francis  v.  Common  Cotmcil  of  Troy,  78  N.  Y., 
33,  the  Court  of  Appeals  after  declaring  that  the  writ  of  man- 
Vol.  in — 45 
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danius  is  not  a  remedy  for  an  erronious  decision, say:  u  This  prin- 
%i  ciple  applies  to  every  case  where  the  duty,  the  performance  of 
"  which  is  sought  to  be  compelled,  is,  in  its  nature,  judicial,  or 
"  involves  the  exercise  of  judicial  power  or  discretion  irrespective 
"  of  the  general  character  of  the  officer  or  body  to  which  it  is  ad- 
"  dressed.  *  *  Where  a  subordinate  body  is  vested  with  power 
"  to  determine  a  question  of  fact,  the  duty  is  judicial;  and  though 
'•  it  can  be  compelled  by  mandamus  to  determine  the  fact,  it  can- 
"  not  be  directed  to  decide  in  a  particular  way,  however  clearly  it 
"  be  made  to  appear  what  the  decision  ought  to  be." 

The  general  rule  is  so  well  stated  by  Mr.  High  (Ex.  Leg.  Bern., 
Sec.  42,)  that  we  here  reproduce  it:  "  We  come  next  to  the  con- 
u  sideration  of  a  fundamental  rule,  underlying  the  entire  jurisdic- 
"  tion  by  mandamus,  and  especially  applicable  in  determining  the 
"  limits  to  the  exercise  of  the  jurisdiction  over  public  officers. 
"  That  rule  is,  that  in  all  matters  requiring  the  exercise  of  official 
"  judgment,  or  resting  in  the  sound  discretion  of  the  person  to 
' "  whom  a  duty  is  coniided  bylaw,  mandamus  will  not  lie,  either  to 
"  control  the  exercise  of  that  discretion,  or  to  determine  upon  th§ 
"  decision  which  shall  be  finally  given.  And  wherever  public 
"  officers  are  vested  with  powers  of  a  discretionary  nature  as  to  the 
"  performance  of  any  official  duty,  or  in  reaching  a  given  result  of 
"  official  action,  they  are  required  to  exercise  any  degree  of  judg- 
"  ment.  While  it  is  proper  by  mandamus  to  set  them  in  motion, 
"  and  to  require  their  action  upon  the  matters  officially  entrusted 
"  to  their  judgment  and  discretion,  the  courts  will  in  no  manner* 
"  interfere  with  the  exercise  of  their  discretion,  nor  attempt  by 
"  mandamus  to  control  or  dictate  the  judgment  to  be  given.  In- 
u  deed,  so  jealous  are  the  courts  of  encroaching  in  any  manner 
"  upon  the  discretionary  powers  of  public  officers,  that  if  any  rea- 
"  sonable  doubt  exists  as  to  the  question  of  discretion  or  want  of 
"  discretion  they  will  hesitate  to  interfere,  preferring  rather  to  ex- 
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"  tend  the  benefit  of  the  doubt  in  favor  of  the  officer."  .  See,  also, 
sections  34,  174  and  278,  of  the  same  work 

To  the  same  effect,  also,  are  Howland  v.  Eldrtdge,  43  N.  Y., 
456;  Francis  v.  Common  Council  of  Troy,  78  N.  Y.,  33;  Gibbs 
v.  Coins,  of  Hampden  Co.,  19  Pick.,  298;  Chase  v.  Blackstone 
Canal  Co.,  10  Pick.,  244;  77.  S.  v.  Seaman,  17  How.,  (U.  S.) 
225.  The  last  mentioned  case  was  one  in  which  a  mandamus  was 
©ought  to  compel  the  superintendent  of  public  printing  to  deliver 
certain  papers  to  the  printer  of  the  Senate  to  be  printed.  Whether 
these  papers  should  be  delivered  to  the  relator  or  to  the  printer  of 
theHouse  involved  the  determination  of  two  questions: 

First — Whether  they  really  constitute  part  of  a  document  al- 
ready assigned  to  the  printer  of  the  House;  and 

Second. — In  which  House  the  order  to  print  was  first  passed. 

The  Supreme  Court,  without  passing  upon  these  questions,  say : 
"  The  rule  to  be  gathered  from  all  of  these  cases  is  too  well  settled 
u  to  need  further  discussion.  It  cannot  issue  in  a  case  where 
"  judgment  and  discretion  are  to  be  exercised  by  the  officer;  and 
"  it  can  be  granted  only  where  the  act  required  to  be  done  is 
"  merely  ministerial,  and  the  relator  without  any  other  adequate 
"  remedy." 

"  Now  it  is  evident  that  this  case  is  not  one  in  which  the  super- 
"  intendent  had  nothing  to  do  but  obey  the  order  of  a  superior 
"  authority.  He  had  inquiries  to  make  before  he  could  execute 
"  the  authority  he  possessed.  He  must  examine  evidence;  that 
"  is  to  say,  he  must  ascertain  in  which  house  the  order  to  print 
"  was  first  passed,  *  *  *  and  after  he  had  made  up  his  mind 
"  upon  this  fact  it  was  still  necessary  to  examine  into  the  usage 
"  and  practice  of  Congress,  *  *  and  to  make  up  his  mind 
"  whether  separate  communications  upon  the  same  subject  or  on 
"  different  subjects,  from  the  same  office,  when  made  at  differ- 
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M  ent  times  were,  according  to  the  usages  and  practice  of  Congress* 
"  described  as  one  document,  or  as  different  documents  in  printing 
"  and  publishing  their  proceedings.  He  was  obliged,  therefore, 
"  to  examine  evidence  and  form  his  judgment  before  he  acted; 
"  and  whenever  that  is  to  he  done,  it  is  not  a  case  for  mandamus." 

"We  cannot  distinguish  this  case  in  legal  principle  from  the  one 
before  us.  See,  also,  Secretary  v.  McGarroharij  9  Wall.,  298,  and 
cases  cited. 

It  is  worthy  of  remark-  that  by  the  thirteenth  section  of  the  act 
of  1881,  it  is  provided  that  any  lots  which  shall  remain  unclaimed 
after  the  expiration  of  the  time  limited  for  filing  claims,  shall  be 
devoted  to  the  school  fund  of  the  towns,  and  no  method  seems  to 
be  provided  by  which  this  school  fund  may  be  protected  against 
improper  claims  which  may  be  presented  for  lots  in  the  town  site, 
except  tho  exercise  of  a  wise  and  careful  discretion  by  the  trustee 
in  passing  upon  all  claims  filed. 

The  judgment  of  the  District  Court  in  all  these  cases  must  be 
reversed,  and  the  peremptory  writs  of  mandamus  heretofore  awarded 
by  that  court,  set  aside. 

Edgeeton,  C.  J.,  dissenting. 


Territory  ex  rel.  Smith,  District  Attorney  v.  Scott  et  al. 

1.  TERRITORIAL  LEGISLATURE!  LEGISLATIVE  POWERS  OF.'  IN  WHAT  8EN8B  DELE- 
GATED, The  investiture  of  the  territorial  legislature  with  legislative  powers, 
is  to  be  regarded  as  a  delegation  of  authority  in  the  same  general  sense 
only  in  which  the  powers  of  Congress  are  considered  to  be  delegated  by  the 
people.    And  such  powers  are,  within  their  proper  scope,  to  be  exercised  by 
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the  territorial  legislature  in  the  same  manner  as  like  powers  may  be  exer- 
cised by  other  legislative  bodies,  state  and  national. 

2.  BKLOCATION  OF  CAPITAL :    LEGISLATIVE  POWEB   INI    HOW   EXEBOIflED.     That 

clause  of  section  12,  of  the  Organic  Act  of  this  territory,  which  provides 
that  the  location  of  the  territorial  capital  "  shall  thereafter  be  subject  to  be 
changed  by  the  said  governor  and  legislative  assembly/'  is  not  to  be  re- 
garded as  either  an  enlargement  or  a  limitation  of  the  general  legislative 
powers  conferred  upon  the  territorial  legislature,  but  as  a  declaratory  pro- 
vision inserted  by  way  of  precaution.  And  whether  considered  as  pertain- 
ing to  the  strictly  law-making  functions,  or  to  those  administrative  func- 
tions belonging  to  every  legislature,  this  power  could  be  properly  exercised 
in  the  form  of  a  legislative  act,  as  such  functions  are  usually  exercised  by 
legislative  bodies. 

3.  same:  legislative  functions:  cannot  be  delegated:  administrative, 

mat.  Prescribing  by  law  that  a  change  of  the  location  of  the  seat  of  gov- 
ernment shall  be  made,  and  a  new  location  selected,  and  the  mode  in  which 
this  shall  be  accomplished,  would  seem  to  pertain  closely  to  the  law-making 
function,  which  cannot  be  delegated.  But  the  actual  selection  of  a  suitable 
location,  and  the  erection  of  buildings  and  improvements  thereon  are  clearly 
acts  of  an  administrative  character. 

4.  legislative  ACT  valid.    The  provisions  of  the  act  for  the  selection  by  com- 

missioners of  a  suitable  location  for  the  seat  of  government,  and  for  the 
erection  thereon  of  the  necessary  buildings  and  improvements,  are  a  lawful 
and  proper  exercise  of  legislative  authority,  and  the  act  iu  question  is  valid 
and  operative. 

5.  naming  commissioners  in  the  act:  not  in  conflict  with  section  1857, 

u.  s.  revised  statutes  :  not  officers.  The  officers  contemplated  by  section 
1857,  U.  S.  Revised  Statutes,  and  who  are  required  to  be  nominated  by  the 
governor,  and  by  and  with  the  advice  and  consent  of  the  legislative  council, 
appointed,  are  those  continuously  employed  in  the  regular  and  permanent 
administration  of  government,  and  by  whom  the  territory  performs  its  usual 
political  functions.  The  duties  to  be  performed  by  these  commissioners 
are  of  a  temporary  character;  their  functions  wholly  cease  with  the  comple- 
tion of  those  duties,  and  they  cannot  be  regarded  as  officers  within  the 
meaning  of  the  section  of  the  Organic  Act  referred  to.  Hence  the  designa- 
tion by  name,  of  the  commissioners  in  the  act  itself  was  lawful. 

William  F.  Vilas,  W.  P.  C lough  and  Alexander  Hughes^ior 
appellants.     Points  and  authorities: 

It  is  necessary  for  the  assailants  of  this  act  to  establish  two 
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propositions:  that  law-making  power  is  delegated;  and,  that  the 
act  is,  therefore,  invalid.  Neither  of  these  propositions  Can  be 
rightfully  affirmed. 

The  Organic  Act,  and  the  Revised  Statutes,  to  the  extent  they 
supersede  it,  stand  as  the  constitution  of  the  territory — its  charter 
of  government:     Ferris  v.  Higley,  20  Wall.,  380,  381. 

While  it  is  the  acknowledged  duty  of  the  court,  when  the  occa- 
sion arises,  to  declare  an  act  of  the  legislature  invalid,  no  doctrine 
of  the  law  is  better  settled  than  that  the  necessity  must  be  plain, 
undeniable,  and  unavoidable,  in  order  to  justify  such  action: 
Fletcher  v.  Peck,  6  Cranch,  87 ;  Wellington  et  al.  v.  Petitioners, 
etc.,  16  Pick.,  87;  Com.  v.  Blackington,  24  Pick.,  352;  Clark  v. 
City  of  Rochester,  24  Barb.,  470-71;  Railroad  Co.  v.  Commis- 
sioners, 10  Ohio  St.,  77;  20  Ohio,  appendix  "A.";  Bridges  v. 
Shallcross,  6  W.  Va.,  562;  Ogden  v.  Saunders,  12  Wheat.,  270; 
Derby  Turnpike  Co.  v.  Parks,  10  Conn.,  522;  Adams  v.  Howe, 
14  Mass.,  340;  Ex-parte  McCollum,  1  Cow.,  550,  564;  Cochrane 
v.  Van  Swley,  20  Wend.,  365,  382;  Morris  v.  People,  3  Denio, 
381,  394;  Fisher  v.  McGirr,  1  Gray,  1,  21;  Commonwealth  v. 
Williams,  11  Pa.,  61,  70,  71;  State  v.  Cooper,  5  Black.,  258; 
Cooley  on  Const.  Limitations,  159,  160. 

It  is  generally  laid  down  in  text  books  that  the  power  of  making 
laws  cannot  be  delegated  by  the  body  in  which  that  power  is  re- 
posed: Cooley  on  Const.  Lim.,  116.  But  if  any  one  asserts  this 
rule  to  forbid  the  legislature  to  commit  to  others  all  things,  or 
anything,  which  it  may  constitutionally  perform  itself  without 
mediation,  he  will  find  himself  instantly  confronted  by  an  over- 
whelming mass  of  precedents,  both  those  which  have  been  judi- 
cially upheld  and  those  which  by  long  and  repeated  practice  have 
equally  as  great  force.  He  will  find  Congress  to  have  delegated 
most  important  functions;  the  legislatures  of  the  states  to  have 
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done  the  same,  and  the  legislatures  of  the  territories.  So  frequent, 
so  many  and  so  important  delegations  of  the  functions  which  a 
legislative  body  may  exercise,  will  present  themselves,  that  the 
rule,  if  rule  it  be,  will  be  found  so  restricted  by  undeniable  limi- 
tations and  exceptions,  that  it  is  in  very  rare  instances  only  when 
it  can  be  applied.  The  necessities  of  this  case  demand  no  attack 
upon  the  principle;  it  is  so  clearly  within  recognized  and  estab- 
lished limitations  that  these  alone  require  to  be  shown. 

Congress  takes  its  powers  by  delegation  quite  as  much  or  more, 
than  a  state  legislature,  and  a  state  legislature  takes  its  powers  no 
less  by  delegation  than  a  territorial  legislature.  All  are  simply 
legislative  agents  of  the  sovereignty,  and  if  the  principle  applies, 
according  to  the  assumed  reason  of  it,  because  power  is  delegated, 
it  applies  as  much  to  one  as  to  another,  the  reason  and  the  rule 
extend  alike  to  all. 

Congress  has  only  such  powers  a6  have  been  grcmted  to  it; 
whatever  is  not  granted  is  denied:  ,  Cooley  on  Const.  Lim.,  173. 
Congress  has  power  to  legislate  over  the  territories:  American 
Ins.  Co.  v.  Canter,  1  Peters,  511;  National  Bank  v.  County  of 
Yankton,  11  Otto,  129. 

Yet  every  Organic  Act  for  territorial  government  is  a  delega- 
tion of  legislative  power  which  Congress  might  itself  directly 
exercise:  See,  also,  Rev.  Stats.,  XL  S.,  relating  to  the  District  of 
Columbia,  pp.  1  to  149.  Grant  of  authority  to  the  President  to 
call  forth  militia,  1  Stat,  at  Large,  424.  Sustaining  this  statute, 
Martin  v.  Mott,  12  Wheat.,  19.  Congress  has  delegated  to  the 
President  its  power,  in  his  discretion  to  raise  an  army:  1  Stat, 
at  Large,  367;  id.,  558;  id.,  223,  Sec.  7;  id.,  243,  Sec.  13. 

Congress  has  power  to  grant  letters  of  marque  and  reprisal ; 
but  granted  its  power  to  the  President:  2  Stat,  at  Large,  755. 
Congress  has  power  to  borrow  money,  but  authorized  the  President 
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to  cause  it  to  be  borrowed,  etc.:     1  Stat  at  Large,  187;  and  other 
instances  on  pp.  345,  461,  488,  534,  551,  607,  609. 

So  to  make  rules  for  the  government  of  the  land  and  naval 
forces:  1  Stat,  at  Large,  569,  Sees.  1,  2,  3,  4.  Another  delega- 
tion of  like  power:     2  Stat,  at  Large,  819. 

By  act  of  July  17,  1862,  the  President  was  authorized  to  make 
needful  rules  and  regulations  in  respect  to  enrolling  the  militia — 
affirmed,  In  re  Griner,  16  Wis.,  423;  In  re  Wehlitz,  ib.,  443; 
Druecker  v.  Solomon,  21  id.,  621. 

So  Congress  authorized  the  Supreme  Court  of  the  United  States 
to  modify  and  add  to  laws  adopted:  1  Stat,  at  Large,  Ch.  36, 
Sec.  2,  and  the  legality  of  this  action  was  passed  upon  in  the  case 
of  Wayman  v.  Southard,  10  Wheaton,  1 ;  6ee,  also,  Golden  v. 
Prince,  3  Wash.,  C.  C,  313.  As  to  the  exclusive  power  of  Con- 
gress to  suspend  the  writ  of  habeas  corpus,  Kemp,  in  re,  16  Wis., 
359.  As  to  the  constitutionality  of  the  act  of  Congress,  author- 
izing the  President  to  suspend  the  writ,  see  In  re  Oliver,  17  Wis., 
681. 

The  power  of  eminent  domain  is  one  of  the  highest  prerogatives 
of  the  state,  peculiarly  appertaining  to  the  legislature:  Cooley's 
Const.  Lim.,  528,  530.  Yet  by  legislation,  long  since  too  frequent 
for  citation,  legislatures  have  delegated  this  power,  sometimes  to 
individuals  and  sometimes  to  corporations. 

It  is  within  the  legislative  power  to  pass  laws  for  the  govern- 
ment of  people  in  cities,  villages,  and  boroughs  and  towns.  But 
delegation  of  this  power  to  common  councils,  boards  of  trustees, 
supervisors,  selectmen  and  the  like,  enabling  them  to  enact  ordi- 
nances or  by-laws,  having  all  the  force  of  acts  of  the  legislature,  is 
universal:  State  v.  Noyes,  30  N.  H.,  279;  State  v.  Simonds,  3 
Mo.,  414;  Tanner  v.  Trustees  of  Albion,  5  Hill,  121,  131;  City 
of  Patterson  v.  Society,  etc.,  24  N.  J.  L.,  385;  Cole  t>.  Schulz,^\ 
Barb.,  64. 
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Another  class  of  cases  uphold  the  power  of  the  legislature  to 
authorize  school  districts  and  towns  and  counties  to  determine  by 
vote  whether  schools  shall  be  organized,  or  particular  systems  of 
school  government  adopted:  State  v.  Wilcox,  45  Mo.,  458;  Bull 
v.  Bead,  13  Gratt.,  78. 

Referring  the  operation  of  law  to  local  vote  on  subscriptions  to 
aid  railroads:  HitchcooKs  Opinion,  20  Ohio,  appendix  u  A."; 
Marshall  v.  Donovan,  10  Bush.,  (Ky.)  681;  State  v.  Binder,  38 
Mo.,  450;  Bridgeport  v.  Housatonic  R.  R.,  15  Conn.,  475;  8  La. 
Ann.,  341;  9  id.,  561;  Cooley's  Const.  Lim.,p.  119,  note.  So  the 
laws  making  organizing  of  counties  dependent  upon  popular  vote, 
have  been  universally  sustained:  People  v.  Reynolds,  5  Gilman, 
1;  Upham  v.  Supervisors,  8  Cah,  378;  Kayser  v.  Bremen,  16 
Mo.,  88;  State  v.  Weatherby,  45  Mo.,  17;  55  Mo.,  295. 

Laws  authorizing  taxes,  to  be  levied  in  case  of  a  favorable  vote, 
have  been  sustained  universally:  Burgess  v.  Pue,  2  Gill.,  (Md.) 
11  and  254;  Steward  v.  Jefferson,  3  Harr.,  335;  People  v.  Sol- 
omon, 51  111.,  37;  Alcorn  v.  Hamar,  38  Miss.,  652;  Weaver  v. 
Cherry,  8  Ohio  St.,  564;  42  Conn.,  583;  9  Am.  and  Eng.  R.  R. 
cases,  385;  Comi?igv.  6h%een,  23  Barb.,  33;  People  v.  Stout,  id. 
349. 

The  following  states  have  denied  the  constitutional  validity  of 
"  local  option  "  liquor  laws:  Delaware,  4  Harr.,  479;  Indiana, 
4  Ind.,  342;  11  Ind.,  482;  Texas,  17  Tex.,  441;  California,  48 
Cal.,  279;  Iowa,  2  la.,  165;  5  la.,  491;  9  la.,  203;  33  la.,  134; 
3  R.  I.,  33. 

Such  laws  have  been  sustained  by:  Pennsylvania — 8  Pa.  St., 
391;  10  Pa.  St.,  214;  21  id.,  188;  56  id.,  359;  72  id.,  491;  Ver- 
mont, 21  Vt.,  456;  26  Vt.,  357;  New  Jersey,  36  N.  J.  L.,  72; 
S.  C.  13  Am.,  422;  Maryland,  1  Md.,  128;  25  Md.,  541;  42  Md., 
71;  2  Gill.,  254;  Kentucky,  14  Bush.,  218;  S.  C.  29  Am.,  407; 
Vol.  hi— 46 
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Minnesota,  24  Minn.,  247;  31  Am.,  344;  Connecticut,  42  Coun.r 
364;  Massachusetts,  24  Pick.,  352;  108  Mass.,  27;  110  Mass^ 
357;  Michigan,  3  Micb.,  343;  3  Mich.,  330. 

In  Barto  v.  Himrod,  8  N.  Y.,  483,  it  wa&  held  that  the  legis- 
lature could  not  leave  the  enacting  of  a  law  to-  the  people.  In 
Thome  v.  Cramerr  15  Barb.,  112,  the  same  view  of  the  law  wa& 
taken,  and  in  Johnson  v.  Rich,  9  Barb.,  680,  another  bench  of 
that  court  sustained  the  act.  In  Bank  of  Rome  v.  Village  of 
Rome,  18  N.  Y.,  38,  the  Court  of  Appeals  distinguishes  Barto  v. 
Himrod,  as  authority  only  with  respect  to  a  law  referable  to  the 
whole  peopler  but  sustains  a  law  depending  upon  a  local  vote. 
But  the  greater  weight  of  authority  is  against  Barto  v.  Himrodr 
Smith  v.  City  of  Janesville,  26  Wis.,  291;  State  ex  rel.  v.  CPNeily 
etc.,  24  Wis.,  149;  State  v.  Barker,  26  Vt.,  357;  Bull  v.  Readr 
13  Gratt.,  78;  State  v.  Wilcox,  45  Mo.,  458;  Alcorn  v.  Hamar, 
38  Miss.,  652;  Opinion  of  Judges,  55  Mo.r  295;  People  v.  Sol- 
omon, 51  111.,  37;  People  v.  Reynolds,  5  Gilman,  1;  Kayser  v. 
Bremen,  16  Mor,  88;  Upham  v.  Supervisors,  8  Cal.,  378;  20 
Ohio,  appendix  «  A.;''  Weaver  v.  Cheney,  8  Ohio  St.,  564;  Erl- 
inger  v.  Boneau,  51  111.,  94;  Holcomb  v.  Davis,  56  111.,  413; 
Burgess  v.  Pue,  2  Gill.,  11;  Marshall  v.  Donovan,  10  Bush., 
681. 

The  first  broad  distinction,  which  would  naturally  occur  to  any 
intelligent  reasoner,  relates  to  the  nature  of  the  powers  possessed 
by  the  legislature.  These  are  the  powers  of  administration,  as 
they  may  be  called,  in  distinction  from  the  powers  of  legislation. 
This  distinction  was  at  an  early  day  remarked  by  the  illustrious 
Marshall  in  the  case  of  Wayman  v.  Southard,  ante/  and,  also,  In 
re  Criner,  16  Wis.,  423;  Slack  v.  M.  &  L.  R.  R.  Co.,  13  B. 
Monroe,  1,  at  pp.  22,  et  seq.;  People  v.  Collins,  3  Mich.,  400; 
People  v.  Reynolds,  ante. 
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Another  qualification  or  exception  to  the  general  undefined  doc- 
trine, is  equally  well  settled  by  the  authorities  which  have  been 
collected.  It  is,  that  any  law,  general  or  special,  may  be  enacted 
an  such  terms  that  its  operation  and  effect  depend,  in  whole  or  in 
part,  upon  some  future  action  or  contingency,  and  that  such  con- 
tingency may  involve  the  discretion  or  judgment  of  others.  And 
this  is  especially  true  of  some  single  provision  or  detail  of  the  act, 
which,  from  the  nature  of  it,  the  legislature  could  not  wisely  or 
advantageously  for  the  public  interests  so  well  predetermine  as 
to  leave  to  other  judgment. 

The  legislature  exercised  its  rightful  function  to  "  change  the 
seat  of  government."  The  act  declared  the  seat  of  government  to 
be  located  and  established  at  a  place  to  be  determined  upon  in  the 
future,  and  fixed  certain  efficient  machinery  for  the  necessary 
determination  within  a  limited  time,  of  the  place  to  which  the 
seat  of  government  was  changed,  and  declared  that  place,  then  cer- 
tainly contemplated  and  known  in  the  eye  of  the  law,  to  be  the  seat 
of  government.  There  was  a  contingency  in  this,  precisely  such  a 
contingency  as  the  legislature  had  power  to  create  by  this  la^v: 
Upham  v.  Supervisors,  8  Cal.,  378;  People  v.  Reynolds,  supn%a; 
Commonwealth  v.  Painter,  10  Pa.  St.,  214.  County  seats  have 
been  thus  located  in  Iowa,  Missouri,  Kansas,  Ohio,  Indiana,  Illi- 
nois; and.  in  at  least  five  instances — Montana,  Colorado,  Iowa, 
Illinois  and  Nebraska,  state  and  territorial  capitals  have  been  lo- 
cated in  pursuance  of  a  delegation  of  choice  by  the  legislature  to 
others. 

The  location  of  the  national  capital  furnishes  a  final  example  of 
the  delegation  of  such  authority.  Congress  was  certainly  vested 
with  that  power.  It  also  as  plainly  delegated  it,  to  a  great  extent, 
as  any  act  which  was  ever  passed  in  a  similar  case:  Chap.  28,  1 
Stat,  at  Large,  page  130. 
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Territories  are  states  in  embryo,  and  the  political  power  of  self- 
government  which  the  people  in  the  territory  possess,  though 
derived  by  grant  from  Congress,  is  much  more  analogous  to  that 
of  states,  than  of  counties  in  states.  It  is  6imply  puerile  to  liken 
the  executive  department  of  the  territorial  government  to  the  pres- 
ident of  a  village,  its  legislature  to  a  board  of  village  trustees,  and 
its  system  of  courts,  with  this  court  at  its  head,  to  a  justice  of  the 
peace  with  police  jurisdiction  within  the  borough.  The  territorial 
legislatures,  under  the  grant  of  power  over  "  all  rightful  subjects 
of  legislation,"  exercise  substantially  the  same  power  as  state  legis- 
latures. They  may  create  counties,  cities,  villages,  boroughs,  and 
may  invest  them,  by  delegation  to  them,  with  all  the  functions 
which  such  corporations  and  political  subdivisions  usually  possess. 
Are  all  such  acts  invalid  because  a  common  council  cannot  create 
a  city  within  itself,  or  because  a  county  government  cannot  do  the 
same?  The  legislature  of  Dakota  in  innumerable  instances  has 
done  these  things,  and  are  all  these  acts  to  be  declared  void? 

Another  and  independent  ground  was  taken,  not  indeed  against 
the*  validity  of  the  act  in  question,  but  against  the  validity  of  the 
appointment  of  these  appellants  under  the  act;  that  the  appoint- 
ment of  commissioners  in  the  act  was  in  conflict  with  section  1857, 
Revised  Statutes,  U.  S. :  "  All  township,  district  and  county  offi- 
"  cers,  except  justices  of  the  peace  and  general  officers  of  the  mili- 
"  tia,  shall  be  appointed  or  elected  in  such  manner  as  may  be 
"  provided  by  the  Governor  and  legislative  assembly  of  each  terri- 
"  tory;  and  all  other  officers  not  herein  otherwise  provided  for, 
"  the  Governor  shall  nominate,  and  by  and  with  the  consent  of 
fc<  the  legislative  council  of  each  territory,  shall  appoint,  etc." 

It  may  be  readily  conceded  that,  in  a  very  general  sense,  these 
commissioners  are  officers — because  they  discharge  an  office  or  duty 
which  is  public.     The  section  above  referred  to  manifestly  relates 
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to  those  officers  who  are  charged  with  regular  and  permanent  duties 
in  the  administration  of  the  continuing  affairs  of  government,  and 
not  to  those  temporary  and  occasional  employments  for  special 
purposes  which  circumstances  of  a  peculiar  nature  sometimes  give 
rise  to.  The  distinction  mentioned  has  been  recognized  in  every 
judicial  decision  throughout  the  country  which  has  touched  upon 
this  subject;  and  long  continued  practice,  both  in  the  states  and 
territories,  has  also  given  added  sanction  to  it.  A  leading  case  is 
Com.  v.  Sutherland*  3  Ser.  &  R.,  145;  Shepherd  v.  Common- 
wealth, 1  Ser.  &  R.,  1;  Com.  v.  Bussier,  5  Ser.  &  R.,  451;  Com. 
v.  Binns,  17  Ser.  &  R.,  219;  United  States  v.  Hatch,  1  Pinn., 
182.  In  the  last  case  almost  this  identical  question  arose  in  the 
Supreme  Court  of  Wyoming:  Sfteboygan  County  v.  Parker,  3 
Wall.,  93;  State  v.  Kennon,  7  Ohio  St.,  546;  Branham  v.  Lange, 
16Ind.,497;  Bridges  v.  Shallcross,b  W.  Va.,  562;  In  re  Hatha- 
way's  will,  71  N.  Y.,  238;  People  v.  Palmer,  52  N.  Y.,  83; 
Attorney  General  v.  Squires,  14  Cal.,  12;  People  v.  Hurlburt, 
24  Mich.,  62-4,  93-4;  Mayor  v.  State,  15  Md.,  376;  People  v. 
Bennett,  54  Barb.,  480;  Conroy  v.  Copland,  4  La.  An.,  307; 
State  v.  Wilmington  C.  C,  3  Harr.,  (Del.)  294;  Appendix  No.  2, 
3  Me.  Rep.;  People  v.  Nichols,  52  N.  Y.,  478. 

If  it  were  granted  that  the  Governor  had  the  right  of  appoint- 
ment, with  the  concurrence  of  the  legislative  council,  the  court 
could  not  dispute  that  the  concurrent  action  of  both  the  Governor 
and  the  council  did  name  these  officers.  No  valid  objection  can 
be  taken  upon  the  fact  that  their  nomination  was  suggested  in  the 
legislative  assembly.  The  court  will  not  oust-  officers  whose 
appointment  is  substantially  correct,  on  a  mere  technicality: 
Park's  relation,  3  Mont.,  426;  Rankin  v.  Hoyt,  4  How.,  327. 

This  case  was  triable  by  a  jury.  It  is  a  quasi  criminal  prosecu- 
tion, although  in  form  a  civil  action.     It  might  result  not  only  in 
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dispossessing  defendants  of  their  offices,  but  also  in  inflicting  a 
fine  upon  them:  State  ex  rel.  Wood  v.  Baker^  38  Wis.,  71.  The 
common  law  writ  of  quo  warranto  was  always  triable  by  jury.  This 
action  stands  in  the  same  right.  Therefore  the  case  was  not  prop- 
erly noticed  for  a  special  term  without  a  jury.  It  was  not  right- 
fully on  the  calendar  and  should  have  been  struck  off:  PeopU  v. 
Alb.  &  Sua.  R.  R.  Co.,  57  N.  Y.,  161. 

But  it  was  said  no  issues  were  presented  by  the  pleadings.  This 
is  manifestly  incorrect  from  a  mere  examination  of  the  pleadings. 
Some  important  averments  in  the  complaint  are  expressly  denied, 
others  stand  denied  by  the  rules  of  pleading  laid  down  in  the  Code. 
It  is  contended  these  were  immaterial,  because  the  act  itself  was 
unconstitutional.  This  required  the  court  to  predetermine  the 
right  to  judgment  to  permit  the  cause  to  remain  on  the  calendar 
and  entertain  the  motion  for  judgment. 

A  demurrer  to  -  the  answer  should  have  been  interposed,  and 
having  been  noticed  for  trial  would  have  raised  the  question. 

Bartlett  Tripp,  G.  C.  Moody,  Gamble  Bros,  and  E.  G.  Smith, 
District  Attorney,  for  respondent.     Points  and  authorities  in  brief: 

We  first  invite  the  attention  of  the  court  to  the  proposition  that 
there  was  no  power  in  the  Governor  and  legislative  assembly  to 
change  the  seat  of  government  by  the  appointment  of  commis- 
sioners to  whom  was  delegated  the  power  of  naming  the  location 
to  which  the  seat  of  government  should  be  removed,  and  providing 
for  the  erection  of  a  capitol  building,  etc.  And  first  let  us  inquire 
what  kind  of  a  power  was  vested  in  the  Governor  and  legislative 
assembly  to  change  the  seat  of  government. 

Is  it  a  legislative,  or  administrative  power?  It  would  seem 
from  the  argument  on  the  part  of  appellants,  to  be  claimed  as  an 
administrative  power,  because  if  the  power  so  conferred  is  a  legis- 
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lative  one,  (whether  it  is  a  delegated  or  original  legislative  one) 
under  the  Organic  Act  the  Governor  and  legislative  assembly 
would  have  no  power  to  delegate  it  to  commissioners  to  be  exer- 
cised. Mr.  Cooley  lays  it  down  as  a  settled  maxim  that  power 
conferred  upon  the  legislature  to  make  laws  cannot  be  delegated : 
Constitutional  Limitations,  p.  138. 

In  support  of  this  doctrine,  he  cites:  Thorn  v.  Cramer,  15 
Barb.,  112;  Bradley  v.  Baxter,  15  Barb.,  192;  Barto  v.  Himrod, 
8  X  Y.,  483;  People  v.  Stout,  23  Barb.,  349;  Rice  v.  Foster,  4 
Barb.,  479;  Santo  v.  State,  2  Iowa,  165;  Geebrick  v.  State,  5 
Iowa,  203;  State  v.  Weir,  33  Iowa,  134;  People  v.  Collins,  3 
Mich.,  343;  R.  R.  Co.  v.  Com'rs,  Clinton  Co.,  1  Ohio  St.,  77; 
Parker  v.  Com.,  6  Pa.  St.,  507;  Com.  v.  Williams,  11  Pa.  St.,  61; 
Maize  v.  Statt,  4  Ind.,  342;  Meshmeier  v.  State,  11  Ind.,  482; 
State  v.  Parker,  26  Vt.,  357;  State  v.  Swisher,  17  Texas,  441; 
State  v.  Copeland,  3  R.  I.,  33;  State  v.  Wilcox,  45  Mo.,  358; 
Com.  v.  Locke,  72  Pa.  St.,  491;  Fx-parte  Wall,  48  Cal.,  279; 
Willis  v.  Owen,  43  Texas,  41;  Farnsworth  v.  Lisbon,  92  Me., 
451;  Brewer  Brick  Co.  v.  Brewer,  62  Me.,  52;  State  v.  Hudson 
County  Comers.,  37  N.  J.,  12;  Auditor  v.  Holland,  14  Bush, 
147.  The  question  has  arisen  in  a  variety  of  ways.  In  Houghton 
v.  Austin,  47  Cal.,  647,  it  waa  attempted  to  delegate  the  power  to- 
fix  the  rate  of  taxation.  Some  CQurtg  have  gone  to  a  great  extent, 
as  in  the  case  of  liquor  laws,  to  save  6ome  act  of  legislation,  by 
holding  that  under  the  particular  facts  of  the  case  it  was  not  a 
delegation  of  power,  but  a  statute  to  take  effect  upon  the  happen- 
ing of  a  contingency.  But  in  every  instance  it  will  be  found  that 
the  reasoning  of  the  court  is  confined  to  the  facts  of  the  particular 
case;  and  if  it  is  found  that  the  law  was  not  complete  when  it  left 
the  legislative  hands,  but  was  left  to  the  people  to  determine  upon 
its  expediency,  or  determine  upon  any  fact  which  was  to  make  the 
act  law,  the  courts  have  held  that  it  was  a  delegation  of  legislative 
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power,  and  void:.  Ex-parte  Wall.  48  Csd.,  279,  315;  Lannert  v. 
Lidell,  62  Mo.,  188;  Cooley's  Const.  Lira.,  143;  State  v.  Young. 
29  Minn.,  474. 

The  act  under  consideration  cannot  be  said  to  come  within  any 
of  the  exceptions  of  delegation  of  legislative  power;  it  is  not  a  local, 
or  option  law,  or  a  police  regulation;  nor  can  it  be  seriously  claimed 
to  be  a  law  when  it  came  from  the  legislature,  perfect  in  itself,  to 
take  effect  and  be  in  force  upon  a  contingency.  If  so,  what  con- 
tingency 2  The  recital  of  the  "  removal  '•'  of  the  capital,  in  the 
first  section  of  the  act  must  be  construed  with  the  other  sections 
of  the  act,  and  we  find  that  it  no  where  names  the  place  to  which 
the  capital  is  removed.  The  only  question  of  expediency  upon 
which  the  legislative  assembly  and  governor  passed,  was  that  the 
capital  should  be  removed  from  Yankton.  Was  the  questiou  of 
the  expediency  of  the  place  to  be  selected,  its  location  with  refer- 
ence to  the  future  interests  of  the  territory,  and  of  the  people,  at 
all  taken  into  consideration  or  passed  upon  by  this  enactment?  It 
follows  that  the  act  left  to  these  nine  commissioners  the  power  of 
selection  and  location  of  the  capital.  The  only  contingency  upon 
which  this  law  depended  to  carry  it  into  effect  was  the  very  act  of 
the  commissioners,  to-»wit:  the  act  of  locating  or  changing  the  seat 
of  government.  If  they  changed  it,  the  contingency  happened;  if 
they  failed  to  locate  or  change  the  seat  of  government,  the  contin- 
gency did  not  happen.  Compare  this  contingency  with  that  in 
State  v.  Young  (29  Minn.)  Our  case  would  be  somewhat  parallel 
if  the  legislature  had  removed  the  capital  from  Yankton  and  lo- 
cated it  at  Bismarck  or  Fargo,  as  the  commissioners  might  deter- 
mine— a  case  in  which  the  legislative  discretion  and  judgment  had 
been  exercised  in  rejecting  every  other  city  except  these  two  places. 
Yet  within  the  Minnesota  case  the  legislative  judgment  and  discre- 
tion must  have  been  exercised  upon  each  of  these. 

So  much  upon  the  theory  that  the  power  delegated  was  a  legis- 
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lative  one.  But  if  we  understand  the  arguments  of  appellants' 
counsel  correctly,  it  is  not  claimed  that  the  power  delegated  was  of 
the  legislative,  but  was  of  administrative  character.  The  author- 
ities cited  and  relied  upon  by  counsel  are  all  cases  of  delegation  of 
administrative  power. 

As  to  the  reluctance  of  courts  to  declare  an  act  unconstitutional : 
Courts  are  to  act  upon  such  a  question  unhesitatingly  and  fear- 
lessly. It  does  not  differ  in  principle  from  the  question  whether 
or  not  a  later  enactment  repeals  an  earlier  one.  There  is  only  this 
difference:  that  in  determining  wrhether  the  later  act  is  in  conflict 
with  the  prior  enactment  of  the  same  body,  in  case  of  doubt,  the 
later  act  is  to  prevail;  wrhile  in  determining  whether  a  law  is  in 
conflict  with  a  fundamental  law,  in  case  of  doubt  the  fundamental 
or  organic  law  is  to  prevail:  Oakley  v.  Axpinwall,  3  N.  Y.,  568; 
Dwarris  on  Statutes,  365. 

The  power  to  relocate  the  seat  of  government  is  not  placed 
among  the  general  legislative  powers  granted  the  territory  by  sec- 
tion 1851,  extending  to  "  all  rightful  subjects  of  legislation  not 
inconsistent,  etc,"  but  is  found  in  another  and  separate  section, 
giving  it  thus  a  certain  prominence.  In  the  first  instance  the 
power  was  conferred  upon  the  Governor  alone,  to  name  the  time 
and  place  of  holding  the  first  legislative  assembly.  It  thus  later 
becomes  a  special  duty,  whether  administrative  or  legislative,  but 
partaking  in  its  character  perhaps  somewhat  of  both — conferred 
upon  the  Governor  and  legislative  assembly,  to  locate  the  seat  of 
government  and  change  the  same. 

Can  such  duty,  if  an  administrative  one,  conferred  upon  these 
two  bodies,  be  delegated  by  them?  A  trust  can  only  be  executed 
by  the  one  to  whom  it  is  confided:  Maxwell  v.  Bay  City  Bridge 
Co.,  2  N.  W.  Rep.,  639;  Clark  v.  Washington,  12  Wheat,  54; 
Thompson  v.  Schermerhorn,6  N.  Y.,  92;  Davis  v.  Reed,  65  N.Y., 
Vol.  in — 47 
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556;  Supervisor  v.  Brush,  77  111.,  59;  Thompson  v.  Boowoille, 
61  Mo.,  282;  State  v.  Patterson,  34  N.  J.,  168;  Hyde  v.  Jones, 
4  Bush.,  464;  Oakland  v.  Carpenter,  13  Cal.,  540;  Whyte  v. 
Nashville,  2  Swan,  364. 

We  understand  that  a  delegated  power  involving  judgment  and 
discretion  cannot  be  delegated;  that  the  rule  is  inflexible,  and  there 
are  no  exceptions. 

If  disputed,  it  would  require  no  argument  to  show  that  the 
power  conferred  on  the  Governor  and  legislative  assembly  over  the 
changing  of  the  seat  of  government  is  one  involving  judgment 
and  discretion.  It  was  one  which  Congress  chose  to  separate 
from  all  the  other  powers  conferred  upon  the  Governor  and  legis- 
lative assembly,  and  to  prominently  mention  in  a  separate  section. 
What  is  a  delegated  power?  The  word  comes  into  our  language 
with  much  of  its  original  force;  the  word  itself  presupposes  some 
higher,  original  power.  It  does  not  mean  a  severing  and  trans- 
mission of  a  part  of  the  higher,  original  power,  to  another,  to  be 
used  and  exercised  by  him  of  his  own  independent  will  and  voli- 
tion, but  it  means  a  power  belonging  to  a  person,  temporarily  used 
or  employed  by  his  agent,  or  person  selected  by  him  to  use  for  the 
benefit  of  the  person  to  whom  the  power  belongs,  and  subject  to 
his  control.  It  is  never  disassociated  from  agency.  The  maxim 
grew  out  of  the  principle  and  law  of  agency.  The  act  is  that  of 
the  principal,  not  that  of  the  agent.  The  moment  the  power  of 
revocation  is  lost  there  is  no  longer  a  delegated  power.  It  seems 
that  the  argument  of  the  learned  gentleman  for  the  appellants  is 
based  upon  a  wrong  premise.  He  blends  delegated  and  original 
or  sovereign  power.  He  says  the  sovereign  power  is  in  Congress, 
so  far  as  the  territory  is  concerned.  We  admit  it.  Then  the 
power  which  Congress  has  conferred  upon  the  territory  is  a  dele- 
gated one.  He  says  all  sovereign  power  is  in  the  people;  that  is 
true  in  an  abstract  sense,  but  it  is   that  residuum  of  original  or 
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sovereign  power  that  was  not  surrendered  at  the  formation  of  the 
state  and  national  governments.  What  is  sovereign  power? 
Blacks  tone  says  it  is  "  the  making  of  laws,"  "  and  all  the  other 
powers  of  the  state  must  q}>ey  legislative  power,"  etc.:  1  Black- 
stone,  49.  It  was  that  sovereignty  that  made  parliament  omnip- 
otent. Under  our  view  of  sovereignty  all  power  is  not  in  the 
legislature.  Each  department  of  our  governments  is  independent 
of  the  other,  and  the  sovereign  power  of  the  6tate  and  nation,  is 
divided  into  three  great  departments  or  classes,  the  executive,  the 
judicial  and  the  legislative,  and  each  is  sovereign  only  in  its  sphere: 
Rapalje  Law  Diet.;  1  Story  Const.,  207;  Cooley  Const.  Lim.,  1 
and  2. 

A  sovereign  power  is  one  that  admits  of  no  superior.  It  has 
been  settled  by  the  highest  court — the  decision  of  war — that  we 
are  a  nation ;  that  when  the  compact  or  confederation  of  the  states 
was  made  it  was  for  all  time;  not  dependent  upon  the  will  of  the 
states,  or  of  the  people.  The  powers  granted  to  the  national  gov- 
ernment, and  to  the  states,  cannot  be  said  to  have  been  delegated; 
a  better  term  would  be  that  they  were  surrendered.  Legislative 
powers  when  possessed  by  legislatures  and  by  Congress,  no  longer 
exist  in  the  people,  as  such.  The  states  cannot  so  modify  their 
fundamental  law  as  to  abolish  their  governments,  or  make  them 
unrepublican  in  form.  They  have  also  in  the  creation  of  their 
state  and  national  governments  temporarily  surrendered  all  their 
rights.  The  people  as  such  have  no  power  of  legislation  nor  any 
other  sovereign  power,  however  gross  or  unjust  might  be  the  law 
of  any  state.  The  people  of  the  whole  state  have  no  more  right 
to  resist  the  execution  of  a  law  than  do  the  people  of  a  particular 
city  or  county;  and  if  the  whole  people  of  the  state  were  to  take 
into  their  hands  the  resisting  of  the  execution  of  a  murderer,  or 
attempt  to  condemn  and  hang  some  defendant,  they  would  be  as 
much  in  rebellion  as  though  they  were  but  a  few  citizens  of  a  city 
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or  county;  the  acts  of  the  many  would  be  as  much  riotous  and  re- 
bellious as  the  acts  of  the  few. 

The  sovereignty  that  rests  in  the  people  is  an  abstract  sovereignty. 
The  actual,  existing  sovereignty,  so  far  as  legislative  and  admin- 
istrative powers  are  concerned,  is  deposited  in  the  three  great  de- 
partments of  government.  The  people  as  such  never  had  any 
legislative  and  administrative  powers.  They  sprang  into  existence 
at  the  birth  of  the  state  and  nation.  The  powers  of  a  state  or  na- 
tion cannot  antedate  its  birth.  The  people  never  delegate  powers, 
within  the  legal  meaning  of  the  word.  They  may  create  govern- 
ments with  powers,  but  the  people  of  the  United  States  never  had 
any  powers  to  delegate. 

The  powers  which  are  now  national  sovereign  powers  were  a 
surrender  of  so- much  of  the  state  power  as  had  become  sovereign 
by  successful  revolution.  No  portion  of  the  people,  however  large, 
can  interfere  with  the  regular  working  of  the  agencies  of  govern- 
ment: Cooley  Const.  Lim.,  598;  Gribson  v.  Mason,  5  Nev.,  283- 
291;  Cooley  Const.  Lim.,  747. 

The  powers  then,  as  they  exist  in  the  state  and  national  govern- 
ment are  original  and  sovereign  powers.  The  legislature  may 
exercise  or  delegate  any  of  its  powers  except  so  far  as  it  is  limited 
by  the  express  words  of  the  constitution.  The  legislatures  of  the 
states,  and  Congress,  cannot  delegate  their  legislative  powers,  be- 
cause it  is  impliedly  prohibited  by  the  terms  of  the  constitution; 
and  on  grounds  of  public  policy  it  has  long  been  held  that  such 
powers,  though  original,  cannot  be  delegated.  But  all  such  powers 
not  in  terms  or  impliedly  prohibited  by  the  constitution,  may  be 
delegated.  Hence,  whenever  the  legislative,  executive  or  judicial 
departments  of  the  government  have  imposed  upon  them  duties 
not  strictly  legislative,  executive,  or  judicial,  and  which  they  are 
not  by  the  terms  of  the  constitution  prohibited  from  delegating, 
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they  may  do  so,  even  though  the  powers  delegated  involve  judg- 
ment and  discretion.  Hence  it  is  that  in  all  the  cases  in  which 
this  question  has  arisen  as  to  the  power  of  Congress  or  of  the  state 
legislatures,  to  delegate  any  of  their  powers,  the  turning  point  in 
each  case  is,  is  it  a  legislative  delegation?  If  legislative  it  is  not 
susceptible  of  delegation:  In  r*  Griner,  16  Wis.,  433;  In  re 
Wehlitz,  16  Wis.;  Druecker  v.  Solomon,  21  Wis. 

The  court,  in  re  Griner^  with  some  hesitation,  arrives  at  the 
conclusion,  in  the  particular  case,  that  the  act  of  Congress  giving 
the  President  power  to  make  all  necessary  rules  and  regulations  to 
carry  into  effect  the  law  for  calling  out  the  militia,  was  not  a  del- 
egation of  legislative,  but  of  administrative  power,  which  Congress 
under  its  sovereign  and  original  authority,  might  delegate  to  the 
executive.  No  one  will  doubt  that  an  original  power  carries  with 
it  the  right  to  delegate  it,  and  laws  delegating  all  others  of  the  orig- 
inal powers,  either  of  state  legislatures  or  of  Congress,  not  legisla- 
tive, nor  directly  or  impliedly  prohibited  by  the  terms  of  the  consti- 
tution, have  been  sustained.  This  will  explain  very  many  of  the 
illustrations  and  decisions  cited  by  counsel.  In  the  original  or 
sovereign  power  all  rights  are  implied  for  it.  In  the  delegated 
power  nothing  is  implied,  and  the  terms  of  the  grant  are  strictly 
construed.  What  are  the  powers  possessed  by  the  legislature  of 
Dakota,  and  was  the  power  to  change  the  seat  of  government, 
expressly  and  in  direct  terms  imposed  upon  the  Governor  and 
legislative  assembly,  a  legislative  or  an  administrative  power? 
The  argument  of  counsel  is,  that  the  people  have  delegated  to  Con- 
gress powers  to  govern,  and  Congress  has  delegated  to  the  terri- 
tories; so  that  the  legislature  of  Dakota  takes  its  powers  two 
degrees  removed  from  the  people.  So  it  is  conceded  that  all  the 
powers  possessed  by  the  Dakota  legislature  and  executive,  are  del- 
egated powers.  Were  there  any  doubt  upon  this  question  the 
Supreme  Court  of  the  United  States  has  set  it  at  rest,  in  American 
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Ins.  Co.  v.  Canter,  1  Peters,  542-3;  National  Bank  v.  Yankton 
County,  101  TJ.  S.,  132-3.  Are  not  all  the  powers  vested  in  the 
territorial  legislature  by  the  Organic  Act,  delegated  powers,  strictly 
within  the  decisions  of  the  Supreme  Court  just  cited?  Is  it  not  a 
temporary  loan  of  the  sovereign  powers  of  Congress?  It  re  true 
the  power  of  legislation  given  by  the  Organic  Act  is  full  and  am- 
ple, but  it  is  subject  to  instant  recall  or  constant  change. 

Every  one  of  the  powers  exercised  in  the  many  instances  of 
legislation  cited  by  counsel,  is  expressly  granted  by  the  Organic 
Act,  and  this  "  outlying  domain  "  of  the  United  States  has,  then, 
no  original  or  sovereign  powers  of  legislation,  but  all  its  powers 
are  delegated  to  it  by  Congress;  and  all  of  the  powers  so  delegated, 
involving  judgment  and  discretion,  cannot  be  redelegated  by  the 
agents  to  whom  they  are  intrusted:  Buggies  v.  Collier*  43  Mo., 
351,  377;  Favvneri  Loan  &  Trust  Co.  v.  Carroll,  5  Barb.,  649; 
Thompson  v.  Schermerhorn,  2  Selden,  92;  Thompson  v.  City  of 
Boonmlle,  61  Mo.,  282;  Lauenstein  v.  City  of  Fondulac,  38 
Wis.,  336-9;  State  v.  Hastings,  10  Wis.,  525,  553;  Lord  v.  City 
of  Oconto,  2  N.  W.  Rep.,  785;  Mullarky  v.  Town  of  Cedar 
Falls,  19  la.,  21;  Gale  v.  Kalamazoo,  23  Mich.,  344;  Milhanv. 
Sharpe  et  al,  17  Barb.,  435;  Meuser  v.  Risdon  et  al,  36  Cal., 
239-44;  Clark  v.  Washington,  12  Wheat.,  40-54;  Cooley's  Const. 
Lim.,  249,  (Marg.  204;)  Cornell  v.  State,  6  Lea.,  624. 

If,  instead  of  the  law  placing  the  power  in  the  Governor  and 
legislative  assembly,  Congress  had  placed  the  power  to  locate  and 
change  the  seat  of  government,  in  the  hands  of  commissioners — 
which  it  clearly  could  have  done — would  it  be  seriously  contended 
that  such  commissioners  could  have  delegated  that  power  to  others? 
Or  if  such  power  had  been  vested  in  the  Governor  alone,  could  he 
have  farmed  out  or  sublet  the  trust  reposed  in  him?  Corporations 
are  enjoined  from  disposing  of  their  franchises  so  as  to  disable 
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themselves  from  operating  their  lines,  unless  expressly  allowed  to 
do  so  by  their  articles  of  incorporation:  Thomas  v.  Railroad  Co., 
101  U.  S.,  71-83. 

Legislatures  are  not  deemed  to  delegate  legislative  power  to 
municipalities,  "  because  the  regulation  of  such  local  affairs  as 
"  are  commonly  left  to  local  boards  and  officers  is  not  understood 
"  to  belong  properly  to  the  state;  and  when  it  interferes,  as  some- 
"  times  it  must,  to  restrain  and  control  the  local  action,  there 
u  should  be  reasons  of  state  policy  or  dangers  of  local  abuse  to 
u  warrant  interposition:  Cooley  Const.  Lim.,  229;  Com.  v.  Tur- 
ner, 1  Cush.,  493-5;  State  v.  Noyes,  10  Foster,  279;  Bcmcroft 
v.  Dumas,  21  Vt.,  456;  Tanner  v.  Albion,  5  Hill,  121;  State  v. 
Simonds,  3  Mo.,  414;  108  Mass.,  27-29;  Com.  v.  Dean,  110 
Mass.,  357;  State  ex  rel.  v.  Court  C.  P.,  36  N.  J.  L.,  72;  13  Am. 
Rep.,  422;  Lock's  appeal,  72  Penn.  St.,  491;  S.  C.  13  Am,  Rep., 
716.  Local  option  laws  may  properly  be  classed — not  as  examples 
of  delegated  power — but  as  coming  simply  within  the  authority  of 
municipal  or  police  regulation:  Cooley  Const.  Lim.,  148,  (Marg. 
125;)  Do,  141-2,  (Marg.  119-20;)  Slvhger  v.  Henneman,  38 
Wis.,  509-10. 

If  these  appellants  were  ever  clothed  with  the  powers  claimed, 
the  mode  of  their  selection  and  appointment  was  unlawful:  Or- 
ganic Act,  Sec,  1857.  They  belong  to  the  class  of  officers  whom 
"  the  Governor  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  legislative  council  of  each  territory,  *  *  appoint." 

It  is  contended  these  commissioners  are  not  "  officers  "  within 
the  meaning  of  this  section.  See  Bacon's  Abridgement,  Officers: 
United  States  v.  Maurice,  2  Brock,  128;  United  States  v.  Hart- 
well,  6  Wall.,  385-93;  Y<mghn  v.  English,  8  Cal.,  40-42;  Clark 
et  al.  v.  Stanley  et  al,  66  N.  C,  59-63-4;  People  v.  Hays  et  al, 
7  How,  Pr.,  248;  People  v.  Comptroller,  20  Wend.,  595;   Wood's 
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Case*  2  Cow.,  30;  United  States  v.  Ferreira,  13  How.,  51;  S.  C. 
19  Curtis,  380;  State  ex  rel.  Att'y  Gen.  v.  Kennon  et  al,  7  Ohio 
St..  547;  Territory  ex  rel.  FisJce,  1  Mont..  252;  Duncan  v.  Mc- 
Allister, 1  Utah,  81;  People  ex  rel.  Ryder  v.  Mizner,  7  Cal., 
519. 

Both  plaintiff  and  defendants  moved  for  judgment  in  the  court 
below,  and  defendants  cannot  now  be  heard  to  say  the  practice 
adopted  by  themselves  in  the  lower  court  was  improper.  But  this 
practice  is  proper  and  well  settled.     If  the  act  was  unconstitutional 

•  and  void,  then  the  issues,  if  any,  raised  by  the  answer,  were  imma- 

•  terial:  Felsh  v.  Reaudry,  40  Cal.',  439;  3  Estee,  (2d  Ed.)  221, 
and  cases  cited.  But  this  case  belongs  to  that  class  of  cases  in 
which  a.  jury  cannot  be  demanded  as  a  matter  of  right:  Sec.  236, 
Code  of  Civil  Procedure;  High  Ex.  Leg.  Rem.,  443,  (Sec.  613); 
State  v.  Johnson,  26  Ark.,  281;  People  v.  Carpenter,  24  N.  Y., 
S6;  People  v.  Draper,  15  K  Y.,  532;  People  v.  N.  P.  R.  Co., 
42  IS.  Y.,  217. 

G.  C.  Moody,  supplementary  brief: 

Since  preparing  ray  additional  brief  and  argument,  I  have  had 
an  opportunity  of  examining  some  of  the  supposed  precedents  cited 
by  appellants'  connsel  from  the  legislation  of  other  territories. 

The  "  inventive  genius  "  which  has  enabled  counsel  to  distort 
these  legislative  acts  into  examples  or  precedents  for  the  legislation 
which  is  in  question  in  this  case,  'is  far  greater  than  any  that  could 
spring  from  the  "  boundless  perrairers  "  of  Dakota,  or  from  any 
other  spot  on  earth,  6ave<rom  the  brain  of  one  who  thus,  whether 
at  be  carelessly  or  wilfully,  perils  his  professional  reputation  and 
abuses  his  high  trust  as  a  counselor  of  this  court,  by  impressing 
upon  it  such  pretended  examples,  in  the  vain  endeavor  to  uphold 
a  shameless  swindle. 
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These  statements,  of  what  are  alleged  to  be  examples  and  prece- 
dents, exhibit  either  a  carelessness  unworthy  of  the  gravity  of  the 
question  involved,  a  willingness  to  deceive  the  court  to  whom  these 
citations  are  commended,  or  the  most  u  child-like  and  bland  "  sup* 
position  that  the  poetic  fervor  displayed  in  the  brief  would  so  over- 
whelm court  and  counsel  that  they  would  be  unable  to  discover 
the  falsity  of  the  statements  regarding  them. 

We  are  gravely  told,  that  "  In  at  least  five  instances  which  have 
"  come  to  our  notice,  state  and  territorial  capitals  have  been  located 
"  in  pursuance  of  a  delegation  of  choice  by  the  legislature  to 
"  others,"»and  counsel  start  off  with  Montana  Territory: 

"  In  Montana  the  seat  of  government  was  changed  from  Vir- 
"  ginia  City  to  Helena,  by  virtue  of  a  vote  of  the  people  under 
"  authority  of  an  act  approved  February  11,  1874.  It  is  unnec- 
"  essary  to  add  that  this  was  no  less  delegation  of  legislative 
"  authority,  than  if  the  choice  were  left  to  commissioners.  Barto 
"  v.  ffirnrody  is  a  gun  which  may  be  turned  on  the  adversary  for 
«  this  point." 

First — Let  us  see  what  are  the  facts  about  this: 

On  the*  26th  of  May,  1864,  Congress  passed  the  Organic  Act  of 
Montana,  which  contained  this  provision: 

"  Section  12.  And  he  it  further  enacted,  That  the  legislative 
"  assembly  of  the  territory  of  Montana,  shall  hold  its  first  session 
"  at  such  time  and  place  in  said  territory,  as  the  Governor  thereof 
"  shall  appoint  and  direct;  and  at  said  first  session,  or  as  soon 
"  thereafter  as  they  shall  deem  expedient,  the  Governor  and  legis- 
"  lative  assembly  shall  proceed  to  locate  and  establish  the  seat  of 
"  government  for  said  territory,  at  such  place  as  they  may  deem 
u  eligible:  Provided,  That  the  seat  of  government,  fixed  by  the 
"  Governor  and  legislative  assembly,  shall  not  be  at  any  time 
"  changed,  except  by  an  act  of  the  said  assembly,  duly  passed,  and 
Vol.  m — 48 
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"  which  shall  be  approved,  after  due  notice,  at  the  first  general 
"  election  thereafter,  by  a  majority  of  the  legal  votes  cast  on  that 
"  question." 

This  section  (12)  was  incorporated  into  the  U.  S.  Revised  Stat- 
utes and  still  remains  as  a  part  thereof. 

The  act  of  the  Montana  legislature  submitting  this  question  to 
a  vote  of  the  people,  quoted  by  appellants'  counsel,  is  exactly  in 
accordance  with  the* act  of  Congress,  and  is  not  only  authorized 
but  required  by  Congress.  Congress  required  before  any  change 
in  the  seat  of  government  should  be  made,  not  only  the  passage  of 
an  act  to  that  effect,  but  also  that  such  act  should  be  submitted  to 
a  vote  of  the  people  for  their  approval.  This  was  done  just  as 
Congress  prescribed.  Still  we  are  admonished  that  "  Barto  v. 
Rvrwrod  is  a  gun  which  may  be  turned  on  the  adversary  for  this 
point." 

2.  Let  us  take  Colorado,  thef  next  cited.  As  we  understand 
from  the  acts  we  have  been  able  to  obtain  and  examine  in  that  in- 
stance, the  seat  of  government  was  declared  to  be  the  to^n — the 
location  of  the  building  was  left  to  a  commission.  Moreover, 
about  nine  months  after  the  passage  of  the  act  quoted  by  counsel, 
it  was  repealed. 

This  Colorado  case  is  of  no  moment  as  a  precedent.  After  the 
seat  of  government  is  located  by  the  Governor  and  legislative 
assembly,  as  the  act  of  Congress  provides,  the  site  for  a  capitol 
building,  the  executive  mansion,  or  other  public  building,  may  be 
obtained  through  subordinate  agents,  without  violating  either  the 
letter  or  spirit  of  the  enactment.  This  was  all  that  was  done  in 
Colorado. 

3.  Next  we  will  examine  the  foundation  for  the  confident  state- 
ment that  Iowa  furnishes  us  an  "  example  of  practical  construction 
of  the  authority  conferred  on  the  territorial  legislature,"  etc. 
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I  quote  again  from  appellants'  brief: 

"  In  Iowa:  The  first  capital  of  the  territory,  Iowa  City,  wa& 
"  chosen  by  three  commissioners,  named  in  the  act,  and  authorized 
"  to  select  a  site  for  a  permanent  seat  of  government,  and  to  lay 
"  out  640  acres  into  a  town  to  be  called  Iowa  City,  with  directions 
"  to  sell  lots  and  from  the  proceeds  to  build  the  capitol. 

"  The  only  limitation  upon  the  discretion  of  the  commissioners 
"  was,  that  the  site  should  be  chosen  within  the  boundaries  of 
"  Johnson  county;  the  county  then  being  larger  than  some  states. 
"  The  act,  which  was  passed  January  21,  1839,  by  the  territorial 
"  legislature,  gave  substantially  the  same  powers  to  commissioners 
"  therein  named,  which  the  act  under  debate  gives  this  commission. 
"  Pursuant  to  that  act,  Iowa  City  was  selected  on  the  first  of  May, 
"  1839,  as  the  territorial  capital,  the  town  laid  out  and  the  capitol 
"  buildings  constructed." 

What  are  the  facts  in  this  instance?     The  legislature  of  Iowa 
did  on  the  21st  of  January,  1839,  pas6  an  act  for  the  appointment 
of  commissioners  to  locate  the  seat  of  government,  but  on  the  same 
day  the  legislature  passed  an  act  supplementary  thereto,  which 
provided  that  no  further  steps  should  be  taken  after  the  selection 
and  report  thereof  to  the  Governor,  until  the  consent  of  the  United 
States  should  be  obtained,  and  also  authorized  the  Governor  to 
apply  to  Congress  for  a  donation  of  four  sections  of  land  on  which 
to  locate  the  seat  of  government.     And  also  on  the  same  day  by 
resolution  instructed  the  Delegate  in  Congress  t.n  aaV  fnr  *r\oh 
donation  of  land  on  which  to  locate  the  seat  of 
selected  by  the  commissioners.     Thus  showing  1 
that  nothing  could  be  or  was  intended  to  be  d 
had  acted  and  consented  to  this  mode  of  locatii 
eminent. 

The  sections  of  this  act  and  the  joint  resolut 
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44  Section  1.  Be  it  enacted,  etc.,  That  so  soon  as  the  place 
44  shall  be  selected,  agreeably  to  the  provisions  of  the  act  to  which 
"  this  is  supplemental,  and  report  thereof  made  to  the  Governor, 
44  and  the  consent  of  the  United  States  obtained,  the  commis- 
44  sioners  shall  proceed  to  lay  out  a  town,  to  be  called  "  Iowa  City," 
"  on  the  piece  of  ground  60  selected,  upon  such  place  as  may  be 
"  agreed  upon  by  a  majority  of  said  commissioners,  etc." 

Sec.  2.     *     *     *     *     *. 

Sec.  3. 

44  Sec.  4.  That  the  Governor  is  hereby  authorized  to  apply  to 
4-  Congress  for  a  donation  of,  or  a  pre-emption  to  four  sections  of 
kfc  land  on  which  to  locate  the  seat  of  government  of  the  territory 
44  of  Iowa,  etc." 

"  Be  it  resolved  by  the  Council  and  House  of  Representatives 
fc*  of  the  Territory  of  Iowa,  That  the  Hon.  William  W.  Chap- 
u  man,  our  Delegate  in  Congress,  be  instructed  to  ask  a  donation, 
a  of  at  least  four  sections  of  land,  on  which  to  locate  the  seat  of 
4t  government  of  the  territory  of  Iowa,  to  be  selected  by  the  com- 
44  missioners  appointed  by  the  legislative  assembly  of  Iowa,  to 
44  locate  the  seat  of  government  of  said  territory.  Approved, 
44  January  21,  1839." 

After  thi&  action  by  the  territorial  legislature,  in  pursuance 
thereof,  application  seems  to  have  been  made  to  Congress,  and  on 
March  3,  1839,  Congress  passed  the  following  act: 

"  Be  it  enacted,  etc.,  That  there  be,  and  hereby  is,  appropriated 
44  and  granted  to  the  territory  of  Iowa,  one  entire  section  of  land, 
44  of  any  of  the  surveyed  public  lands  in  said  territory,  for  the 
4%  purpose  of  erecting  thereon  the  public  buildings  for  the  use  of 
'*  the  executive  and  legislative  departments  of  the  government  of 
44  the  said  territory:  Provided,  That  the  said  section  of  land 
u  shall  be  selected  under  the  authority  of  the  territorial  legisla- 
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"  ture,  the  seat  of  government  located  thereon,  and  notice  of  said 
"  selection  officially  returned  to  the  register  of  the  land  office,  in 
"  the  district  in  which  the  land  is  situated  within  one  year  from 
"  the  passing  of  this  act:  And  provided  further.  That  nothing 
"  herein  contained  shall  authorize  the  selection  of  the  sixteenth 
"  section  in  any  township  reserved  for  the  use  of  schools,  nor  of 
"  any  lot  reserved  for  public  purposes;  and  that  in  the  selection  to 
"  be  made  as  aforesaid,  no  pre-existing  improvement  or  right  to 
"  pre-emption  recognized  by  law,  shall  be  prejudiced  thereby. 

"  Sec.  2.  And  be  it  further  enacted,  That  if,  at  the  time  of 
"  the  selection  of  the  section  of  land  to  be  made  as  aforesaid,  the 
"  contiguous  sections  thereto  have  not  been  made  subject  to  public 
"  sale,  or  being  so  subject  have  not  been  sold  at  public  sale  or  by 
"  private  entry,  then  each  and  every  section  contiguous  to  said 
"  selected  eection,  and  not  so  sold,  shall  be  thereafter  reserved  and 
"  withheld  from  sale  in  any  manner,  until  the  further  order  of 
"  Congress  thereon. 

"  But  nothing  herein  expressed  shall  be  construed  to  restrain 
"  the  said  territory  of  Iowa,  after  appropriating  a  sufficient  quan- 
"  tity  of  land  within  said  selected  section  for  the  site  and  accom- 
"  modation  of  the  public  buildings,  from  selling  and  disposing  of 
"  the  residue  of  said  section  in  lots  or  otherwise,  for  the  use  of 
"  said  territory,  in  the  erection  and  completion  of  said  buildings. 
«  Approved,  March  3,  1839." 

Thus  it  will  be  seen  that  instead  of  this  being  a  precedent  for 
the  legislation  now  before  us,  it  is  directly  the  opposite.  In  Iowa 
neither  the  legislature  nor  the  commissioners  sought  to  do  any  act 
without  express  authority  of  Congress,  and  Congress  by  its  act  of 
March  3,  1839,  expressly  provided  for  the  selection  of  the  section 
on  which  the  seat  of  government  is  to  be  located — not  by,  but 
wider  the  authority  of,  the  territorial  legislature.     Having  these 
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laws  aDd  these  petitions  before  it,  Congress  expressly  provided  for 
precisely  what  was  done  by  the  legislature.  Yet  this  court  is  told 
with  all  the  gravity  which  ordinarily  pertains  to  truth,  "  that  this 
is  in  every  respect  a  complete  precedent  for  the  act  in  question." 

4.  But  appellants'  counsel  seem  to  have  got  the  worst  "  mixed  " 
in  the  case  of  Illinois.  Again  quoting  from  appellants'  brief,, 
they  say: 

"  In  Illinois:  Long  before  its  creation  into  a  territory,  "  Kas- 
"  kaskia,"  or  "  Kusky,"  as  it  was  familiarly  called,  was  by  common 
"  consent  of  the  earliest  settlers,  the  headquarters  of  the  country, 
"  and  as  such  was  recognized  as  the  seat  of  government  on  the 
"  organization  of  the  territory. 

"  By  an  act  of  the  first  territorial  legislature,  passed  at  its  second 
"  session  in  1818-19,  commissioners  were  appointed  by  the  legis- 
"  lature,  m  the  act,  to  select  a  new  site  for  the  territorial  capital, 
u  without  limitation  These  commissioners  made  choice  of  a 
"place,  then  in  the  midst  of  the  wilderness,  subsequently  named 
"  Vandalia,  and  there  the  capital  remained  for  a  long  period,  al- 
"  though  it  was  afterwards  changed  to  its  present  location." 

Now  the  fact  is  that  Illinois  wa6  organized  as  a  separate  terri- 
tory, February  3, 1809,  and  by  section  8,  of  the  act,  Kaskaskia  was 
made  the  seat  of  government  in  these  words: 

"  Sec.  8.  And  be  it  fwrther  enacted,  That  until  it  shall  be 
"  otherwise  ordered  by  the  legislature  of  the  said  Illinois  Territory, 
"  Kaskaskia,  on  the  Mississippi  river,  shall  be  the  seat  of  govern- 
"  ment  for  the  said  Illinois  Territory.  Approved,  February  3, 
«  1809." 

Illinois  was  admitted  into  the  Union,  December  3,  1818 ;  and 
it  was  the  first  State  legislature — not  the  first  territorial  legis- 
lature— that  passed  the  act  which  the  counsel  refer  to. 

Even  that  act  was  passed  under  these  circumstances:  Section 
13,  of  the  schedule  to  the  constitution,  contained  these  provisions, 
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and  it  will  be  seen  Kaskaskia  still  continued  the  seat  of  govern- 
ment: 

"  Tbe  seat  of  govennment  for  the  State  shall  be  at  Kaskaskia 
"  until  the  general  assembly  shall  otherwise  provide.  The  general 
"  assembly,  at  their  first  session  holden  under  the  authority,  of 
•l  this  constitution,  shall  petition  the  Congress  of  the  United  States 
"  to  grant  to  this  State  a  quantity  of  land,  to  consist  of  not  more 
*<  than  four,  nor  less  than  one  section,  or  to  give  to  this  State  the 
"  right  of  pre-emption  in  the  purchase  of  the  said  quantity  of  land; 
"  the  said  land  to  be  situate  on  the  Kaskaskia  river,  and,  as  near 
"  as  may  be,  east  of  the  third  principal  meridian  on  said  river. 
44  Should  the  prayer  of  said  petition  be  granted,  the  general  assem- 
44  bly,  at  their  next  session  thereafter,  6hall  provide  for  the  appoint- 
"  ment  of  five  commissioners,  to  make  the  selection  of  the  land  so 
44  granted;  and  shall  further  provide  for  laying  out  a  town  upon 
44  the  land  so  selected;  which  town,  so' laid  out,  shall  be  the  seat 
44  of  government  of  this  State  for  twenty  years.  Should,  however, 
44  the  prayer  of  said  petition  not  be  granted,  the  general  assembly 
44  shall  have  power  to  make  such  provisions  for  a  permanent  scat 
44  of  government  as  may  be  necessary,  and  shall  fix  the  same  where 
44  they  may  think  best." 

In  pursuance  of  the  petition  thus  provided  for,  Congress,  on 
March  3, 1819,  passed  the  following  act  granting  the  four  sections 
for  a  seat  of  government  for  the  State,  and  recognized  the  mode  of 
selection  in  such  schedule: 

44  Be  it  enacted,  etc..  That  there  shall  be  granted  to  the  State  of 
"  Illinois  four  sections  of  land,  or  contiguous  quarter  sections  and 
44  fractions,  not  exceeding  the  quantity  contained  in  four  entire 
"  sections,  for  the  purpose  of  fixing  thereon  the  seat  of  government 
44  for  the  said  State;  which  lands  shall  be  selected  in  the  manner 
"  provided  iu  the  thirteenth  section  of  the  schedule  to  the  consti- 
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44  tution  of  the  said  State:  Provided,  That  such  selection  shall 
44  be  made  before  the  public  sale  of  the  adjoining  public  lands 
"  shall  have  taken  place.     Approved,  March  3,  1819." 

Thus  it  will  be  seen: 

1st.  It  was  not  a  territorial  act  at  all  appointing  these  commis- 
sioners, but  the  act  of  the  State  legislature. 

2d.  Instead  of  being  a  delegation  of  power,  the  act  was  simply 
obeying  the  mandate  of  the  sovereign  authority  as  embodied  in 
the  constitution. 

These  are  the  wonderful  "well-known  examples  of  practical 
construction  of  the  authority  conferred  on  the  territorial  legislature 
by  these  acts,"  and  from  them,  "  it  is  to  be  supposed  that  Con- 
44  gress  intended  by  the  Organic  Act  of  Dakota  to  confer  the  same 
44  powers  on  its  legislature  which  had  been  exercised  by  the  legis- 
44  lative  assemblies  of  Iowa  and  Illinois,  under  similar  acts  without 
44  dissent  or  question  on  the  part  of  Congress  or  of  any  lawyer  or 
4/  judge." 

It  is  to  be  hoped  that  before  such  broad  assertions  are  again 
made  as  are  here  so  confidently  made  by  the  distinguished  counsel 
for  the  appellants,  that  a  little  of  u  that  inventive  genius  "  which 
springs  from  the  "  boundless  perrairers  "  may  enable  them  to  at 
least  search  for  the  truth;  and  if  having  searched  and  found  it,  to 
display  it. 

It  would  be  commendable  if  the  "  desperate  absurdity  of  the 
attack  "  was  met  by  more  careful  research  or  more  truthful  cita- 
tions. At  least  we  of  the  "  boundless  perrairers  "  have  been  taught 
that  before  citing  statutes  as  precedents,  it  is  wise  to  examine 
them. 

5.  In  the  case  of  the  State  of  Nebraska,  the  constitution  con- 
tained no  provision  upon  the  subject  of  locating  the  seat  of  gov- 
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eminent,  and  only  provided  that  the  first  legislature  should  meet 
at  the  capitol  at  Omaha,  There  was,  then,  no  prohibition  and  no 
restraint  upon  the  legislature  in  this  regard.  We  cannot  see  how 
it  can  be  a  precedent  for  this  territory,  when,  as  we  have  seen  the 
principal,  the  source  of  all  power,  has  in  direct  terms  imposed 
this  trust  upon  these  two  tribunals  and  upon  them  alone. 

We  are  justified  in  presuming  that  in  so  important  a  case  as 
this,  counsel  for  the  appellants  have  searched  for  and  found  all  the 
instances  of  territorial  or  State  legislation  which  they  supposed 
were  precedents  for  the  legislation  in  question,  and  the  foregoing 
are  the  results. 

We  submit  that  the  very  particularity  displayed  in  each  instance 
of  congressional  and  territorial  action,  argues  that  Congress  meant* 
by  this  law  just  what  it  says:  that  the  Governor  and  legislative 
assembly,  and  they  alone,  were  authorized  to  and  entrusted  with 
the  duty  of  changing  the  seat  of  government  for  the  territory;  and 
if  any  other  mode  of  changing  such  seat  of  government  was  con- 
templated, Congress  would  have  so  expressly  provided. 


Church,  J. — This  was  an  action  in  the  nature  of  a  proceeding 
of  quo  warranto,  brought  to  prevent  the  defendants  from  exercis- 
ing certain  duties  as  commissioners  for  selecting  a  site  for  the  per- 
manent seat  of  government,  and  erecting  the  capitol  building  of 
the  territory  of  Dakota,  under  appointment  of  an  act  of  the  legis- 
lature of  the  territory,  approved  March  8,  1883. 

The  complaint  alleges  the  appointment  by  the  then  Governor  of 

the  territory,  February  11,  1862,  of  the  city  of  Yankton  as  the 

place  for  the  first  meeting  of  the  legislative  assembly;  the  meeting 

of  the  legislative  assembly  at  the  time  and  place  so  appointed;  the 

location  and  establishment  by  said  Governor  and  legislative  assem- 
Vol.  in— 49 
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bly  of  the  seat  of  government  at  Yankton  by  act  approved  April  8T 
1862;  that  Yankton  has  ever  since  been  the  lawful  seat  of  govern- 
ment; that  all  sessions  of  the  legislative  assembly  have  been  held 
there;  the  territorial  offices  held  thereat;  and  all  the  public  books, 
records,  and  archives  kept  there;  and  that  said  seat  of  government 
has  never  since  been  changed  by  the  Governor  and  legislative 
assembly,  as  provided  by  the  Organic  Act.  The  complaint  then 
alleges  the  appointment  of  the  defendants  as  commissioners  for  the 
purposes  above  mentioned  "  under  and  by  virtue  of  a  pretended 
act  of  the  legislative  assembly  of  the  territory  of  Dakota,  *  *  * 
approved  March  8,  1883,  which  said  appointments  were  and  are 
in  violation  of  said  act  organizing  the  territory  of  Dakota." 

It  further  alleges  that  the  defendants,  as  a  pretended  board, 
under  said  pretended  act,  have  usurped  said  office  of  commissioners, 
and  the  right,  privilege,  and  franchise  of  naming  the  seat  of  govern- 
ment, and  are  proceeding  to  change  and  permanently  locate  the 
capital  and  seat  of  government  at  some  place  other  than  the  city  of 
Yankton,  in  violation  of  law  and  the  Organic  Act.  After  some 
further  allegations,  not  material  to  the  present  inquiry,  judgment 
is  demanded  that  defendants  are  not  entitled  to  said  office,  and 
that  they  be  ousted  therefrom,  and  that  the  said  pretended  act,  and 
all  acts  done  or  performed  by  said  commissioners,  be  declared 
illegal  and  void. 

The  answer  of  the  defendants,  admitting  the  facts  to  be  substan- 
tially as  charged  in  the  complaint,  avers  their  due  qualification  as 
commissioners  by  giving  bonds  and  taking  the  oath  as  prescribed 
in  the  act  of  1883,  and  insists  upon  the  validity  of  said  act,  and  the 
regularity  of  all  their  proceedings  thereunder.    , 

It  being  considered  by  the  court  that  no  material  issue  of  fact 
was  raised,  the  cause  was  heard  upon  motions  by  both  parties  for 
judgment  upon  the  pleadings.     The  motion  of  the  plaintiffs  pre- 
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vailed,  and  on  August  27,  1883,  judgment  was  given  "that  said 
4k  defendants  and  each  of,  them  be,  and  they  are  hereby  forever  ousted 
"  and  excluded  from  said  office  of  commissioners  mentioned  in  said 
44  act  in  the  complaint  described,  and  from  all  franchises  and  privi- 
44  leges  named,  enumerated,  or  included  therein."  From  that 
judgment  this  appeal  is  taken. 

Passing  by  as  not  necessary  to  be  considered,  certain  questions 
of  practice  raised  by  the  appellants,  the  errors  assigned  are  the  re- 
fusal of  defendants'  motion  for  judgment,  the  granting  of  plaintiff's 
motion,  and  the  judgment  rendered  thereupon. 

The  provisions  of  the  act,  quoted  in  full  so  far  ae  necessary  to 
the  proper  consideration  of  this  case,  are  as  follows: 

"  Section  1.  The  seat  of  government  of  the  territory  of  Dakota 
44  is  hereby  removed  from  the  city  of  Yankton,  in  the  county  of 
"  Yankton  and  territory  of  Dakota,  and  is  located  and  established 
u  as  hereinafter  provided." 

«  Sec.  2.  That  Milo  W.  Scott,  Burleigh  F.  Spaulding,  Alex- 
"  ander  McKenzie,  Charles  H.  Myers,  George  A.  Matthews,  Alex- 
"  ander  Hughes,  Henry  H.  DeLong,  John  P.  Belding,  M.  D. 
"  Thompson,  be  and  they  are  hereby  appointed  commissioners  for 
"  the  purpose  of  locating  the  permanent  seat  of  government  and 
"  the  capitol  building  of  the  territory  of  Dakota." 

Section  3  provides  for  the  qualification  of  the  commissioners  by 
giving  bonds  in  the  sum  of  $40,000  each,  and  the  taking  of  the 
customary  oath,  their  organization  by  the  election  of  president, 
secretary,  and  treasurer,  and  the  giving  of  a  bond  by  the  latter  in 
the  sum  of  $100,000. 

"  Sec.  4.  On  or  before  the  first  day  of  July,  A.  D.  1883,  the 
"  commissioners,  or  a  majority  of  them,  shall  select  a  suitable  site 
"  for  the  seat  of  government  of  the  territory  of  Dakota,  due  regard 
"  being  had  to  its  accessibility  from  all  portions  of  the  territory, 
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"  and  its  general  fitness  for  a  capital,  when  at  least  ooe  hundred 
44  thousand  dollars  ($100,000)  shall  be  paid  or  guaranteed  in 
44  money;  if  the  amount  be  not  paid  in  money,  then  its  payment 
44  to  the  territory  shall  be  secured  by  a  bond,  with  good  and  suffi- 
44  cient  sureties,  payable  to  the  territory,  which  bond  shall  be  ap- 
"  proved  by  said  commissioners,  or  a  majority  thereof,  and  after 
44  the  site  is  determined  upon  as  aforesaid,  said  commissioners  shall 
44  secure  good  and  sufficient  title  deeds  of  at  least  one  hundred  and 
"  sixty  acres  of  land,  upon  which  the  capitol  buildings  shall  be 
u  erected,  and  a  sufficient  amount  of  said  grounds  shall  be  laid  out 
44  into  squares  and  suitable  landscapes,  and  the  same  is  hereby  de- 
"  clared  to  be  the  permanent  seat  of  government  of  the  territory 
"  of  Dakota,  at  which  all  of  the  public  offices  of  the  territory  shall 
"  be  kept,  and  at  which  all  of  the  sessions  of  the  legislature  shall 
44  hereafter  be  held." 

Sections  5,  6,  and  7,  provide  for  the  laying  off  into  lots,  blocks, 
streets,  alleys,  and  public  squares,  and  for  sale  and  conveyance  of 
the  residue  of  the  lands  not  occupied  by  the  capitol  buildings  and 
improvements. 

44  Sec.  8.  All  moneys  received  by  the  commissioners  for  the 
44  sale  of  lot*  shall  be  forthwith  deposited  by  them  in  the  territorial 
44  treasury,  and  said  money  shall  be  held  by  the  treasurer  as  a  terri- 
44  torial  building  fund,  and  shall  be  kept  by  him  separate  from 
44  other  funds  and  be  separately  accounted  for." 

Section  9  provides  for  the  expenses  of  the  commissioners,  and 
for  their  compensation  at  the  rate  of  six  dollars  for  each  day  actu- 
ally employed,  (such  compensation  not  to  exceed  in  the  aggregate 
$10,000,)  all  to  be  paid  out  of  the  territorial  building  fund.  Sec- 
tions 10,  11,  and  12,  provide  for  the  erection  of  the  necessary 
buildings;  section  12 concluding  as  follows:  44  As  soon  as  the  cap- 
44  itol  building,  provided  for  in  this  act,  is  erected  and  completed, 
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u  it  shall  be  the  duty  of  said  commissioners  to  report  such  facts  to 
u  the  Governor,  who  shall  thereupon  issue  his  proclamation  setting 
"  forth  the  action  of  the  commissioners,  and  declaring  said  build- 
"  ing  ready  for  occupancy.  And  it  shall  then  be  the  duty  of  all 
u  the  territorial  officers,  whose  offices  are  properly  kept  at  the  cap- 
"  itol,  to  remove,  within  thirty  (30)  days  thereafter,  their  several 
"  offices,  together  with  the  public  property,  archives,  records,  books, 
"  and  papers  to  the  building  and  place  so  declared  ready  for  occu- 
"  pancy,  and  all  sessions  of  the  legislature  shall  thereafter  be  con- 
"  vened  in  the  said  building  at  the  said  place." 

"  Sec.  13.  The  title  to  all  lands  secured  by  the  commissioners 
"  for  the  location  and  erection  of  capitol  buildings  shall  be  con- 
"  veyed  to  the  territory  of  Dakota." 

Section  14  requires  the  commissioners  to  make  a  full  and  com- 
plete report  of  all  their  doings  to  the  next  legislature,  declares  that 
they  and  their  sureties  shall  be  held  responsible  on  their  bonds  for 
all  their  acts  until  the  legislature  shall  order  the  bonds  delivered 
up  to  them,  and  prohibits  them  from  purchasing  or  acquiring  any 
interest  in  any  real  estate,  within  10  miles  of  the  site  selected, 
within  one  year  from  the  passage  of  the  act,  and  from  being  inter- 
ested in  any  contract  made  under  the  provisions  of  the  act. 

Section  15  prescribes  penalties  for  violation  of  the  foregoing 
section. 

"  Sec.  16.  Until  the  territorial  capitol  buildings  shall  be  ready 
"  for  occupancy  a6  provided  by  this  act,  the  territorial  officers  shall 
"  temporarily  keep  their  offices,  archives,  books,  records,  and 
"  papers  at  the  city  of  Yankton,  unless  the  Governor  shall  desig- 
"  nate  some  other  place  by  written  order,  in  which  case  the  said 
"  officers  shall  remove  their  respective  offices,  together  with  the 
"  archives,  books,  records,  and  papers  pertaining  thereto,  to  the 
"  place  so  designated  within  the  time  prescribed  in  such  order." 
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"  Sec.  17.  Chapter  1,  of  the  Political  Code,  and  all  acts  or 
"  parts  of  acts  in  any  manner  in  conflict  with  this  act  or  repugnant 
"  thereto,  are  hereby  repealed." 

"  Sec.  18.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage  and  approval." 

We  are  not  informed  by  anything  in  the  records,  or  by  any 
written  opinion  of  the  learned  Chief  Justice  before  whom  the  case 
was  tried,  of  the  grounds  upon  which  the  judgment  of  the  District 
Court  was  based;  but  the  principal  reasons  urged  in  this  court  in 
support  of  that  judgment  are: 

First. — That  the  act  of  1883  is  in  conflict  with  those  provisions 
of  the  Organic  Act  of  the  territory,  under  and  in  pursuance  of 
which  alone  the  power  to  change  the  seat  of  government  can  be 
exercised,  in  that  it  delegates  to  these  defendants  the  duty  of  select- 
ing a  suitable  site  for  the  location,  of  the  seat  of  government, — 
a  duty  which,  it  is  claimed,  could  be  lawfully  performed  by  the 
Governor  and  legislative  assembly  only. 

Second. — That  said  act  is  also  in  conflict  with  the  Organic  Act, 
in  that  it  appoints  these  defendants  by  name  as  commissioners, 
whereas,  if  any  lawful  appointment  could  be  made  for  the  purposes 
indicated,  such  appointment  should  have  been  made  by  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  legislative  coun- 
cil, upon  the  Governor's  nomination. 

These  are  the  questions,  therefore,  which  are  presented  for  our 
consideration, — questions  whose  just  determination  is  to  be  sought 
in  the  line  of  established  principles  of  legal  interpretation  and  con- 
struction, guided  only  by  the  purpose  to  ascertain  and  declare  the 
law. 

The  first  inquiry  which  suggests  itself  is  as  to  the  nature  and 
extent  of  the  general  powers  conferred  upon  the  territorial  legis- 
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lature  by  the  Organic  Act,  since  upon  this  foundation  rests  what- 
ever claim  to  validity  may  be  possessed  by  the  act  in  question. 

We  shall  not  attempt  to  follow  counsel  in  their  interesting  dis- 
cussion of  the  various  theories  of  ultimate  sovereignty,  and  the 
sources  and  nature  of  the  power  of  the  Federal  and  State  legisla- 
tures. We  shall  limit  ourselves  to  as  brief  an  expression  of  our 
views  as  may  be  consistent  with  an  intelligent  statement  of  the 
reasons  which  have  led  the  court  to  its  judgment. 

We  think  it  must  be  regarded  as  a  settled  principle  of  constitu- 
tional interpretation  in  this  country,  that  the  people  are  the  sov- 
ereigns, and  that  in  the  people  resides  ultimate  sovereignty. 

If  we  consider  the  several  State  organizations,  it  is  evident  that 
the  legislature  is  not  the  State,  nor  is  the  judiciary,  nor  the  execu- 
tive, nor  are  all  combined,  the  State.  The  people  organized  into 
a  political  society  are  the  State,  and  the  various  departments  men- 
tioned aie  but  the  machinery  through  which  the  popular  will  finds 
expression,  interpretation,  and  execution.  To  these  several  depart- 
ments the  people  have  committed — or,  in  other  words,  delegated — 
the  exercise  of  the  various  powers  and  duties  appropriate  to  each, 
and  as  limitations  thereupon  have  formulated  and  adopted  those 
organic  instruments  which  we  call  constitutions;  and  the  power 
that  thus  created,  conferred,  and  limited,  may,  within  certain  lim- 
itations, alter,  amend,  and  even  abrogate.  And  it  is  to  be  observed 
that  these  limitations  last  referred  to  are  either  self-imposed,  or 
such  as  inhere  in  the  very  nature  and  constitution  of  human  so- 
ciety; they  are  never  imposed  upon  the  people  by  any  of  the  depart- 
ments of  the  State  government,  nor  can  they  be.  The  servant 
cannot  control  the  master. 

Nor  does  it  militate  against  this  view  to  suggest,  as  do  respon- 
dents' counsel,  that  no  body  of  the  people,  however  numerous,  even 
though  comprising  all  the  citizens  of  a  State,  would  have  any  more 
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Tight  to  violate  a  law  than  would  any  one  citizen ;  since  it  is  not 
in  the  people  as  a  mere  aggregation  of  individuals,  but  in  the  peo- 
ple as  an  organized  political  society,  which  is,  in  contemplation  of 
law,  a  voluntary  association,  that  the  sovereignty  resides;  and  the 
sovereign  will  having  been  expressed  ip  its  appointed  way,  one 
and  all  are  equally  bound  to  obey  it;  and,  in  the  terse  language 
of  the  accomplished  author  of  the  Letters  of  Junius,  "  the  submis- 
"  sion  of  a  free  people  to  the  executive  authority  of  government  is 
"  no  more  than  a  compliance  with  laws  which  they  themselves 
"  have  enacted." 

Passing  now  to  the  Federal  government,  we  find  here  a  like 
commission  or  delegation  of  power  from  the  sovereign,  to-wit:  the 
people;  only  here  it  is  the  people  of  the  United  States  who  are 
sovereign.  The  language  of  the  preamble  to  the  constitution  is: 
"  We,  the  people  of  the  United  States."  Here,  too,  we  have  the 
three  departments  of  government  framed  for  the  expression,  inter- 
pretation, and  execution  of  the  sovereign  will,  to  each  of  which 
have  been  committed  or  delegated  its  appropriate  powers.  And 
here,  also,  we  find  an  Organic  Act  or  instrument,  called  a  consti- 
tution, containing  within  itself  an  expression  of  the  conditions  and 
methods,  self-imposed  by  the  sovereign,  under  and  in  accordance 
with  which  it  may  be  altered  or  amended.  This  is  sometimes 
spoken  of  as  a  surrender  of  power  by  the  people  to  the  general 
government;  but  can  it  be  so  regarded?  The  only  true  view  of 
our  system  of  government,  both  State  and  National,  is  that  which 
regards  the  people  as  still  sovereign,  and  every  lawful  act  of  every 
department  of  any  of  these  governments,  State  or  National,  as  but 
the  will  of  the  sovereign,  expressed  by  and  through  their  chosen 
instruments. 

It  may,  perhaps,  be  conceded  that  there  is  this  difference  between 
the  State  and  the  Federal  constitutions:  that  while  the  former  are 
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to  be  regarded  as  limitations  upon  the  general  powers  of  the  State 
government,  the  latter  is  to  be  searched  for  the  grant  of  any  power 
claimed  on  behalf  of  the  National  government:  (Cooley,  Const. 
Lim.,  173;)  although,  in  such  a  search,  it  should  always  be  re- 
membered that  there  is  "  a  vast  domain "  of  implied  powers, — 
powers  necessary  for  the  effectuation  of  those  specifically  granted. 
By  the  ordination  of  that  instrument  the  federal  Union  was  formed ; 
and  in  it,  either  expressly  declared  or  necessarily  implied,  is  to  be 
found  every  power  delegated  by  the  people  to  the  general  govern- 
ment. We  should  hardly  have  thought  it  necessary  to  cite  any 
proof  of  the  proposition  that  the  powers  possessed  by  the  several 
departments  of  the  federal  government  are,  in  a  broad  and  general 
sense,  delegated  powers,  had  not  counsel  for  the  respondents  so 
earnestly  insisted  upon  a  contrary  view. 

The  preamble  to  the  constitution  recites  the  sovereign  purpose. 
The  first  section  of  article  1  declares  that  "  all  legislative  powers 
herein  granted  shall  be  vested  in  a  Congress  of  the  United  States." 
The  eighth  section  of  the  same  article  prescribes  what  this  Con- 
gress shall  have  power  to  do.  And  article  X  of  the  amendments 
declares  that  "  the  powers  not  delegated  to  the  United  States  by 
the  constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively,  or  to  the  people.,, 

Among  the  powers  conferred  upon  the  general  government  in 
its  various  departments  are  those  of  declaring  war  and  making 
treaties.  Implied  in  these  powers  is  that  of  acquiring  territory 
by  conquest  or  purchase;  and  a  necessary  consequence  of  such  im- 
plied power  would  seem  to  be  the  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory  so  ac- 
quired. This  latter  power,  however,  has  been  expressly  conferred 
upon  the  Congress  by  section  3,  of  article  IV,  of  the  constitution. 
Fiom  whatever  source  derived,  the  possession  by  Congress  of  the 
Vol.  in— 50 
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power  of  governing  the  territory  of  the  United  States  is  unques- 
tioned, (Amen.  Ins.  Co.  v.  Canter,  1  Pet.,  542;)  and  this  power 
is  complete  and  absolute.  "  Congress  is  supreme,  and,  for  the 
"  purposes  of  this  department  of  its  governmental  authority,  has 
"  all  the  powers  of  the  people  of  the  United  States,  except  such  as 
'•  have  been  expressly  or  by  implication  reserved  in  the  prohibi- 
"  tions  of  the  constitution.  *  *  *  It  has  full  and  complete 
legislative  authority  over  the  people  of  territories  and  all  the  de- 
partments of  the  territorial  governments:"  Nat.  Bank  v.  Yank- 
ton  Co.,  101  U.  S.,  132. 

It  is  manifest,  alsu,  from  the  considerations  already  advanced, 
that  this  power,  like  all  others  possessed  by  Congress,  is  a  dele- 
gated one.  In  the  language  of  the  opinion  just  cited,  "  Congress 
*  *  *  has  all  the  powers  of  the  people  of  the  United  States ,r 
in  the  matter.  If,  therefore,  the  maxim,  delegatus  non  potest 
delegare,  invoked  by  respondent's  counsel,  be  applicable,  it  may 
appear  somewhat  strange  that,  instead  of  any  question  as  to  the 
power  of  Congress  to  legislate  for  the  territories,  there  has  never 
been  raised  the  question  whether  such  delegated  power  could  be 
redelegated ;  in  other  words,  whether  it  could  be  lawfully  exercised 
in  any  other  way  than  by  the  enactment  by  Congress  of  a  system 
of  laws  complete  in  all  details  of  government  for  the  territories. 
For,  beginning  with  the  ordinance  of  1787,  the  practice  of  Con- 
gress ha6  been  to  establish  in  all  the  territories  complete  systems 
of  local  self-goveriiment  similar  in  all  essential  respects  to  those  of 
the  States  of  the  Union,  and  to  commit  to  the  various  departments 
of  these  local  governments  the  exercise  of  all  the  functions  appro- 
priate to  each,  reserving  either  expressly,  as  in  some  instances,  or 
impliedly,  as  in  others,  a  supervisory  and  revisory  power  over  all 
territorial  legislation. 

It  would  be  a  vain  task  for  this  court  or  any  other  court  to 
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assail  this  long-established  policy,  on  the  ground  that  it  is  an  un- 
lawful delegation  of  delegated  power.  Rather  should  we  seek  for 
some  solution  of  the  question  which  shall  be  in  harmony  with  those 
broad  principles  upon  which  rests  the  fabric  of  the  republic.  Such 
a  solution,  we  believe,  may  be  found  embraced  in  or  closely  asso- 
ciated with  the  great  underlying  principle  of  local  self-government. 
It  was  never  the  intention  of  the  framersof  our  federal  Union  that 
any  portion  of  the  public  domain  should  forever  continue  to  be 
"  but  political  subdivisions  of  the  outlying  dominion  of  the  United 
States,"  bearing  a  relation  to  the  general  government  "  much  the 
dame  as  that  which  counties  bear  to  the  respective  States."  Nor 
do  we  think  that  the  above  language,  quoted  from  the  opinion  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  National 
Bank  v.  Yankton  Co^  before  cited,  is  to  be  extended  beyond  its 
original  purpose. 

The  principal  questions  under  consideration  in  that  case  were  as 
to  the  power  of  Congress  to  legislate  specifically  for  the  territories, 
and  the  effect  to  be  given  to  such  legislation,  and  to  those  ques- 
tions the  language  quoted  was  apt  and  pertinent.  But  it  is  unnec- 
essary to  presume  that  that  language  was  intended  by  the  court  as 
an  accurate  judicial  definition  of  the  political  status  of  the  terri- 
tories applicable  to  all  cases.  Such  a  proposition  would  not  com- 
mand the  assent  of  any  diligent  student  of  constitutional  law,  and 
we  think  no  such  construction  can  be  placed  upon  that  opinion. 

The  controlling  basilar  idea  of  our  republic  is  that  of  an  organic 
union  of  republican  States;  a  noble  building  "  fitly  joined  together, 
and  compacted  with  that  which  every  joint  supplieth."  The  ulti- 
mate purpose  is  that  every  portion  of  its  territory  shall,  as  soon  as 
practicable,  be  organized  into  States  which  shall  take  their  equal 
place  and  part  in  the  Union.  The  territorial  condition  is  but  a 
necessary   incident   of  immaturity.     Every  essential  element  of 
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statehood  is  there,  and  the  policy  of  the  government  has  always 
been  to  employ  this  period  as  one  of  preparation  by  clothing  the 
territories  with  the  paraphernalia  and  investing  them  with  many 
of  the  duties  and  privileges  of  statehood. 

Let  us  see  what  has  been  done  in  this  respect.  The  ordinance 
of  1787  for  the  government  of  the  northwestern  territory  has  been 
already  alluded  to,  and  although  that  was  enacted  prior  to  the 
adoption  of  the  constitution  and  is  not  now  in  force,  (Strader  v. 
Graham,  10  How.,  82,)  the  general  policy  of  Congress  in  refer- 
ence to  the  government  of  the  territories  has  remained  as  therein 
expressed.  We  do  not  wish  to  be  understood  as  affirming  any 
right  in  the  inhabitants  of  any  particular  portion  of  the  public  do- 
main to  demand  admission  into  the  Union  as  a  State.  The  hand 
that  created  can  destroy,  and  the  boundaries  of  any  territory  may 
be  entirely  altered  by  Congress  at  its  pleasure.  We  are  merely 
stating  what  we  understand  to  have  been  the  general  policy  of  the 
government. 

The  acts  under  which  the  several  territories  have  been  from 
time  to  time  organized,  are  all  drawn  after  the  same  general 
pattern,  and  are  in  all  essential  particulars  similar.  That  or- 
ganizing this  territory  was  passed  March  2,  1861 :  12  Statutes  at 
Large,  239.  Its  title  is:  "An  act  to  provide  a  temporary  govern- 
ment for  the  territory  of  Dakota,  and  to  create  the  office  of  sur- 
veyor general  therein."  The  first  declaration  of  the  act  is,  that 
the  territory  therein  described  "  is  hereby  organized  into  a  tem- 
porary government  by  the  name  of  the  territory  of  Dakota." 
Section  2  vests  the  executive  power  in  a  governor,  and  prescribes 
in  very  general  terms  his  powers  and  duties,  among  which  we  note 
here,  for  future  reference,  that  "  he  shall  approve  all  laws  passed 
by  the  legislative  assembly  before  they  shall  take  effect."  Section 
4  vests  "  the  legislative  power  and  authority  of  said  territory  in 
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the  Governor  and  legislative  assembly,"  and  provides  Iqt  the  elec- 
tion and  constitution  of  the  latter.  Section  6  declares  that  "  the 
legislative  power  of  the  territory  shall  extend  to  all  rightful  sub- 
jects of  legislation  consistent  with  the  constitution  and  the  provi- 
sions of  this  act;"  but  prohibits  any  legislation  interfering  with 
the  primary  disposal  of  the  soil,  taxing  property  of  the  United 
States,  taxing  property  of  non-residents  higher  than  that  of  resi- 
dents, impairing  private  property,  or  making  any  discrimination 
in  taxing  different  kinds  of  property.  Section  9  vests  the  judicial 
power  of  the  territory  in  certain  courts  therein  mentioned,  and 
prescribes  in  general  terms  their  jurisdiction.  Section  13  pro- 
vides for  the  election  of  a  delegate  to  the  House  of  Representatives 
of  the  United  States.  Other  sections  provide  for  the  appointment 
of  various  officers,  and  sundry  other  matters  not  necessary  to  be 
mentioned  in  this  connection. 

Here,  it  will  be  observed,  is  no  code  of  laws,  civil  or  penal. 
This  Organic  Act  is,  in  all  its  essential  generic  features,  similar  to 
the  constitutions  of  the  several  States,  and  there  can  be  no  doubt 
that  it  was  designed  to  serve  a  similar  purpose,  (F&rris  v.  Iligley, 
20  Wall.,  375,  380;)  the  power  to  amend,  alter,  or  repeal,  how- 
ever, remaining  in  Congress,  which  may  exercise  such  power  in  a 
summary  way,  either  directly  or  indirectly,  by  adverse  legislation. 

If  the  provisions  of  the  Organic  Act  pertaining  to  legislation 
are  to  be  regarded  as  a  mere  delegation  to  the  territorial  legislature 
of  the  law-making  power,  ample  and  complete  as  it  is,  and  extend- 
ing as  it  does,  in  general  terms,  to  all  rightful  subjects  of  legis- 
lation, they  might  seem  obnoxious  to  the  well-settled  rule  that 
powers  strictly  and  exclusively  legislative  cannot  be  delegated : 
Cooley,  Const.  Lim.,  116;  Wayman  v.  Southard,  10  Wheat,  1. 
But  such  a  view  of  the  Organic  Act  is  manifestly  a  too  narrow 
one.  The  same  author  just  quoted,  referring  to  the  rule  that  leg- 
islatures cannot  delegate  the  power  to  make  laws,  says,  (5th  Ed.  p. 
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228:)  "  But  fundamental  as  this  maxim  is,  it  is  so  qualified  by  the 
customs  of  our  race,  and  by  other  maxims,  *  *  *  that  the 
right  to  create  towns  and  counties,  *  *  *  and  to  confer  upon 
them  the  powers  of  local  government,  *  *  *  would  always 
pass  unchallenged.  The  legislature,  in  these  cases,  is  not  regarded 
as  delegating  its  authority,  because  the  regulation  of  such  local 
affairs  is  not  understood  to  belong  properly  to  the  State."  And 
yet  it  must  be  admitted  that  the  State  may  regulate  them  by  direct 
legislation. 

We  have  quoted  these  words  of  this  learned  author  merely  for 
the  purpose  of  showing  that  not  every  creation  by  the  legislature 
of  subordinate  legislative  bodies  is  to  be  regarded  as  a  delegation 
of  law-making  power,  although,  for  reasons  already  stated,  we 
think  that  the  analogy  between  the  relations  borne  by  counties 
and  other  municipal  organizations  to  the  State  legislatures  and 
those  borne  by  the  territory  to  the  Congress  of  the  United  States 
is  by  no  means  complete.  There  is  a  wide  and,  as  it  seems  to  us, 
an  essential  difference  in  the  conditions  and  purposes  of  their  ex- 
istence. The  relations  between  the  territories  and  the  general 
government  may  indeed  be  said  to  be  sui  generis,  having  no  com- 
plete analogy  in  any  other  political  organizations. 

So,  then,  we  must  either  boldly  affirm  that  the  whole  scheme  of 
territorial  government  is  unlawful,  and  that  the  established  policy 
of  Congress  in  this  regard  is  an  abdication  of  the  trust  committed 
to  it  by  the  people;  or,  taking  a  broader  and  more  comprehensive 
view,  we  shall  conclude  that  the  power  reposed  in  Congress  to 
make  needful  rules  and  regulations  for  the  government  of  the  ter- 
ritories comes  fairly  within  the  scope  of  those  administrative  func- 
tions of  legislative  bodies  which  it  is  generally  conceded  they  may 
either  exercise  themselves  in  detail  or  by  statutes  containing  gen- 
eral provisions  only,  and  that  in  erecting  within  the  prospective 
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State  the  full  machinery  of  a  State  government,  with  all  its  de- 
partments, Congress  has  discharged  to  that  extent  the  trust  reposed 
in  it  in  a  mode  which  was  not  only  demanded  by  the  exigencies  of 
the  situation,  but  which  is  also  in  entire  harmony  With  our  repub- 
lican system  of  government. 

And  since  the  investiture. of  the  territorial  legislature  with  leg-  ^ 
islative  powers  is,  as  we  have  seen,  general  in  its  terms,  extending 
to  all  rightful  subjects  of  legislation,  we  think  this  is  to  be  re- 
garded as  a  delegation  of  authority  in  the  same  general  sense  only 
in  which  the  powers  of  Congress  are  considered  to  be  delegated  to 
it  by  the  people,  and  that  such  powers  are,  within  their  proper 
scope,  to  be  exercised  in  the  same  manner  as  like  powers  may  be 
exercised  by  other  legislative  bodies,  state  and  national. 

Sanction  for  the  views  thus  expressed  will  be  found  in  several 
decisions  of  the  Supreme  Court  of  the  United  States.  In  the  case 
of  Miners'  Bank  v.  Iowa,  12  How.,  1,  the  court  says:  "  By  what 
"  may  be  termed  the  Organic  laws,  creating  the  governments  of 
"  both  the  territories  above  mentioned,  it  will  be  seen  that  those 
"  governments  were  vested  with  general  legislative  power,  and 
"  were  subjected  to  no  enumerated  or  specific  limitations  of  that 
"  general  power,  save  in  certain  exceptions  relating  to  the  lands  or 
"  other  property  of  the  United  States,"  etc. 

Language  of  like  import  was  employed  by  the  court  in  the  case 
of  Trustees  of  Vmcennes   University  v.  Indiana,  14  How.,  273. 

Again,  in  the  case  of  Clinton  v.  Englebrecht,  13  Wall.,  434,  the 
court  says,  (p.  441 :)  "  The  theory  upon  which  the  various  govern- 
"  mentd  for  portions  of  the  territory  of  the  United  States  have 
"  been  organized  has  ever  been  that  of  leaving  to  the  inhabitants 
"  all  the  powers  of  self-government  consistent  with  the  supremacy 
"  and  supervision  of  national  authority,  and  with  certain  funda- 
u  mental  principles  established  by  Congress."    And  after  referring 
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to  the  Ordinance  of  1784,  and  the  fact  that  thi6  was  superseded  by 
that  of  1787,  already  referred  to,  the  court  further  say:  "This 
"  legislature  (provided  for  by  the  Ordinance)  *  *  *  was 
"  clothed  with  the  full  power  of  legislation  for  the  territory:" 
Page  442.  And  again,  on  page  443:  "  In  all  the  territories  full 
u  power  was  given  to  the  legislatures  over  all  ordinary  subjects  of 
"  legislation.  The  terms  in  which  it  was  granted  were  various, 
"  but  the  import  was  the  same  in  all." 

So,  also,  in  the  case  of  Homhuckle  v.  Toombs,  18  Wall.,  648, 
the  court  says,  (p.  655:)  u  As  a  general  thing,  subject  to  the  gen- 
"  eral  scheme  of  local  government  chalked  out  by  the  Organic  Act 
"  and  6uch  special  provisions  as  are  contained  therein,  the  local 
"  legislature  has  been  intrusted  with  the  enactment  of  the  entire 
"  system  of  municipal  law;  subject  also,  however,  to  the  right  of 
"  Congress  to  revise,  alter,  and  revoke  at  its  discretion.  The  pow- 
"  ers  thus  exercised  by  the  territorial  legislature  are  nearly  as  ex- 
"  tensive  as  those  exercised  by  any  State  legislature."  See, 
also,  Ferris  v.  Highy,  supra.  We  might  add  that  in  the  District 
of  Columbia,  over  which,  by  the  express  terms  of  the  constitution, 
(article  1,  Sec.  8,)  the  power  to  exercise  exclusive  "  legislation  in 
all  cases  whatever "  is  given  to  Congress,  Congress  at  one  time 
provided  a  Governor  and  legislature,  and  a  complete  system  of 
government:  Revised  Statutes  relating  to  District  of  Columbia, 
pages  1  to  149. 

Having  thus  defined  the  relation  of  the  territory  to  the  general 
government,  and  the  general  powers  of  the  territorial  legislature 
under  the  Organic  act,  the  next  inquiry  which  presents  itself  is, 
what  provision  is  made  in  the  Organic  Act  for  a  change  of  the 
location  of  the  6eat  of  government  of  the  territory?  Section  12  of 
that  act,  is  as  follows:  "  That  the  legislative  assembly  of  the  terri- 
"  tory  of  Dakota  shall  hold  its  first  session  at  such  time  and  place 
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44  in  said  territory  as  the  Governor  thereof  shall  appoint  and  direct, 
44  and  at  said  first  session,  or  as  soon  thereafter  as  they  shall  deem 
44  expedient,  the  Governor  and  legislative  assembly  shall  proceed 
44  to  locate  and  establish  the  seat  of  government  for  said  territory 
44  at  such  place  as  they  may  deem  eligible;  which  place,  however, 
44  shall  thereafter  be  subjeet  to  be  changed  by  the  said  Governor 
44  and  legislative  assembly." 

It  is  contended  by  counsel  for  respondents  that  in  this  section 
alone  is  to  be  found  the  power  to  change  the  location  of  the  seat 
of  government,  and  that  such  power  is  a  special  trust  conferred 
upon  and  reposed  in  the  Governor  and  legislative  assembly,  by 
which  they  are  charged  with  the  duty  of  personal  selection  of  a 
new  location.  In  support  of  this  view  it  is  insisted  by  counsel  for 
respondents  that  the  words,  4<  as  they  may  deem  eligible,"  contained 
in  the  section  just  quoted,  not  only  impose  upon  the  Governor  and 
legislative  assembly  the  personal  duty  of  determining  the  eligi- 
bility of  the  place  at  which  the  seat  of  government  was  to  be  first 
located,  but  that  these  words  are  to  be  transferred,  and  relate  with 
like  force  to  the  last  clause  of  the  section,  which  contemplates  a 
subsequent  change  or  changes. 

It  would  be  a  sufficient  answer  to  this  contention  to  say  that  the 
section  referred  to  was  long  since  superseded  by  section  1944  of 
the  Revised  Statutes,  in  which  these  words  are  not  found;  but, 
inasmuch  as  what  we  regard  as  the  only  provision  of  the  original 
section  pertinent  to  the  circumstances  is  preserved  in  the  present 
act,  it  will  be  convenient  to  take  a  general  view  of  both. 

In  the  first  place,  let  us  see  to  what  a  result  such  a  construction 
as  that  contended  for  would  lead  us.  This  territory  is,  in  round 
numbers,  some  400  miles  square,  with  a  population  said  to  be 
nearly  350,000,  distributed  over  a  great  portion  of  its  surface.  A 
number  of  important  and  growing  towns  were  contending  for  the 
Vol.  hi — 51 
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honor  and  profit  attaching  to  the  seat  of  government  —each,  no 
doubt,  deeming  itself  to  possess  peculiar  advantages.  By  the 
organic  law  the  legislature  meets  biennially,  aud  its  sessions  are 
limited  to  60  days.  The  facilities  for  ready  transportation  in  the 
territory  are  limited.  Manifestly,  it  would  be  impossible  for  a 
legislative  assembly  convened  from  so  large  a  territory  for  so  short 
a  period,  and  in  the  midst  of  many  other  pressing  duties,  to  make 
intelligent  choice  of  a  location  for  the  seat  of  government.  But 
it  is  suggested  that  a  committee  of  the  legislature  might  be  ap- 
pointed to  examine  and  report.  To  examine,  when?  During  the 
60  days'  session,  or  so  much  as  might  remain  after  their  appoint- 
ment ^  Meantime,  during  their  absence  upon  this  duty,  what  is 
to  be  done  with  general  legislation?  How  are  the  constituencies 
of  these  committee  men  to  be  represented  in  the  legislature?  Or, 
if  their  examination  is  to  be  made  after  the  adjournment  of  the 
legislature,  to  whom  are  they  to  make  their  report?  To  the  next 
legislature?  That  would  not  be  the  body  that  appointed  them; 
they  would  probably  not  be  members  of  the  new  body,  and,  if  they 
should,  it  would  be  by  virtue  of  a  new  election;  and,  even  if  the 
report  of  such  a  committee  to  such  new  legislature  could  have  any 
possible  value,  or  be  received  and  adopted  by  legislative  act,  at 
least  four  years  would  intervene  between  the  initiation  of  steps  to 
change  the  seat  of  government  and  the  time  when  a  new  location 
could  be  made  available  for  a  session  of  the  legislature.  But  we 
do  not  think  the  act  will  bear  any  such  construction.  Certainly 
none  such  is  necessary.  The  argument  of  the  learned  counsel 
strikes  us  as  more  ingenious  than  forcible.  AVe  have  already  no- 
ticed that  it  was  not  wholly  pertinent. 

In  order  to  ascertain  the  powers  and  duties  of  the  legislature  in 
this  respect  we  must  look,  not  alone  to  any  isolated  section  of  the 
Organic  Act,  but  to  every  part  of  it,  considering  its  whole  scope 
and  purpose.     We  have  already  seen  that  the  purpose  of  that  act, 
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as  declared  in  its  title,  is  not  to  govern,  but  "  to  provide  "  a  tem- 
porary government  for  the  territory.  We  have  also  seen  that  the 
legislative  power  in  the  territory  is  vested  in  the  "  Governor  and 
a  legislative  assembly,"  and  that  such  legislative  power  is  a  gen- 
eral one,  extending  to  all  rightful  subjects  of  legislation.  We 
have  heretofore  noted  the  fact  that,  by  the  second  section  of  the 
original  act,  it  was  provided  that  the  Governor  should  approve  all 
laws  passed  by  the  legislative  assembly  before  they  should  take 
effect,  thus  requiring  the  absolute  concurrence  of  the  Governor, 
and  constituting  the  executive  a  part  of  the  legislature,  or  law- 
making department  of  the  government. 

An  examination  of  the  Revised  Statutes  of  the  United  States 
will  show  that  this  provision  is  now  repealed.  This  was  effected 
by  an  act  passed  March  2, 1863,  relating  primarily  to  the  territory 
of  Colorado,  but  made  applicable,  in  part,  to  this  territory:  12 
Stats,  at  Large,  700.  This  last-mentioned  act  gave  the  Governor 
the  usual  veto  power,  but  provided  for  the  passage  of  bills  by  the 
assembly  over  the  veto,  thus  recognizing  the  usual  distinction  be- 
tween the  legislative  and  executive  departments,  and  assimilating 
the  system  of  legislation  to  that  of  the  states  and  of  the  United 
States:     Rev.  Stats.,  Sec.  1842. 

It  will  be  noticed,  however,  that  the  original  provision  of  the 
Organic  Act,  by  which  the  legislative  power  is  vested  in  the  Gov- 
ernor and  a  legislative  assembly,  is  still  retained  in  the  Revised 
Statutes,  (section  1846,)  whence  we  must  conclude  that  these  two 
sections  are  not  repugnant,  but  are  to  be  read  together,  if  possible, 
which,  it  is  manifest,  may  be  readily  done. 

Let  us  now  examine  the  provisions  of  section  12  of  the  Organic 
Act,  already  quoted.  Obviously  it  was  necessary  that  some  pro- 
vision should  be  made  for  the  first  meeting  of  the  legislature. 
Hence  we  find  that  the  Governor  was  authorized  to  designate  the 
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place  for  holding  such  first  session,  but  the  legislature — that  i6r 
the  Governor  and  legislative  assembly — were  directed  "to  proceed 
thereafter  to  locate  and  establish  the  seat  of  government  *  *  * 
at  such  place  as  they  may  deem  eligible;"  in  other  words,  wherever 
they  may  choose  to  locate  and  establish  it.  And  it  may  not 
be  out  of  place  here  to  call  attention  to  the  6ame  omission  on  the 
part  of  Congress  to  restrict  the  choice  of  location  in  terms  to  the 
territory  of  Dakota,  that  counsel  for  respondent  have  noted  with 
6ome  severity  of  criticism,  in  the  territorial  statute  of  1883. 

Realizing,  however,  that  in  such  a  vast  territory  the  center  of 
population  and  commerce  would,  in  all  probability,  shift  from  its 
original  location,  and  thus  render  a  further  change  or  changes 
desirable,  and  with  the  purpose,  no  doubt,  of  avoiding  any  ques- 
tion which  might  arise  as  to  the  power  of  the  legislature  to  make 
such  change,  the  further  clause  is  added:  "  Which  place,  however, 
shall  thereafter  be  subject  to  be  changed  by  the  said  Governor  and 
legislative  assembly."  This  seems  to  us  to  be  the  full  scope  and 
purpose  of  the  section  referred  to.  We  do  not  regard  it  as  either 
an  enlargement  or  limitation  of  the  general  legislative  powers  al- 
ready conferred,  but  as  a  declaratory  provision  inserted  by  way  of 
precaution;  and,  whether  considered  as  pertaining  to  the  strictly 
law-making  functions  of  the  legislature  or  to  those  administrative 
functions  belonging  to  every  legislature,  this  power  could,  at  least, 
be  properly  exercised  in  the  form  of  a  legislative  act,  as  such  func- 
tions are  usually  exercised  by  legislative  bodies. 

In  accordance  with  this  view  was  the  action  of  the  territorial 
legislature,  which,  by  enactment  in  the  usual  form,  passed  by  the 
legislative  assembly,  and  approved  by  the  then  Governor,  April  8, 
1862,  located  and  established  the  seat  of  government  at  Yankton. 
Strangely  enough,  however,  all  the  counsel  who  have  presented 
printed  briefs  in  this  case  seem  to  have  overlooked  the  fact  that 
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this  is  not  the  provision  of  law  now  in  force  applicable  to  this  ter 
ritory.  Some  of  them,  have  cited  the  section  of  the  original  act 
above  quoted,  while  others  have  cited  section  1885  of  the  Revised 
Statutes,  which  is  substantially  the  same.  But  section  1885  in? 
terms  applies  only  to  territories  thereafter  to  be  organized,  while 
section  12  of  the  original  act  is  superseded  and  repealed  by  the 
enactment  of  section  1944  of  the  Revised  Statutes,  which  reads  as 
follows:  "  The  seat  of  government  of  the  territories  of  [naming 
seven,  Dakota  among  them,]  may  be  changed  by  the  governors  and 
legislative  assemblies  thereof,  respectively."  And  this  is  the  pro- 
vision now  in  force  in  this  territory. 

For  the  reasons  already  stated,  however,  we  do  not  think  any 
substantial  change  in  the  law  was  effected  by  this  enactment;  it 
merely  re-enacted  so  much  of  the  former  act  as  was  then  appli- 
cable to  the  territories  named.  What  we  have  said,  therefore,  in 
considering  the  former  act,  is  in  the  main  applicable  to  the  present 
one. 

With  this  general  review  of  the  powers  of  the  legislature  in  re- 
spect of  the  subject-matter  of  this  controversy,  we  are  now  pre- 
pared to  consider  the  act  in  question,  and  to  ascertain  whether 
such  of  its  provisions  as  are  assailed  in  this  proceeding  are  in  con- 
flict with  any  of  the  principles  by  which  legislative  bodies  posses- 
sing general  powers  of  legislation  are  governed  in  similar  cases  j 
for  to  this  point,  as  we  think,  is  the  discussion  brought  by  the 
views  already  expressed.  Over  20  years  have  elapsed  since  the 
passage  of  the  first  act  locating  the  seat  of  government,  during 
which  vast  tides  of  immigration  have  been  flowing  in  upon  these 
broad  and  fertile  plains.  Yankton,  once  the  practical  center  of 
population,  has  become,  to  by  far  the  greater  part  of  this  new 
population,  remote  and  inconvenient  of  access,  and  at  its  last  ses- 
sion the  legislature,  deeming  the  time  to  have  arrived  when  it  was 
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expedient  to  remove  the  seat  of  government  to  some  place  better 
adapted  to  the  convenience  and  growing  need s^ of  the  community, 
passed  the  act  entitled  "  An  act  to  provide  for  the  location  of  the 
6eat  of  government  of  the  territory  of  Dakota,  and  for  the  erec- 
tion of  public  buildings  thereat,"  which  act  was  duly  approved  by 
the  Governor,  March  8, 1883.  Sections  2  and  4  comprise  the  pro- 
visions directly  assailed  by  this  action. 

Upon  the  argument  before  this  court  a  considerable  portion  of 
the  discussion  was  devoted  to  the  inquiry  whether  the  exercise  of 
the  power  of  changing  and  relocating  the  seat  of  government  per- 
tains to  the  administrative  or  to  the  purely  law-making  functions 
of  the  legislature.  Possibly  it  may  involve  both.  Prescribing  by 
law  that  a  change  shall  be  made  and  a  new  location  selected,  and 
the  mode  in  wThich  this  shall  be  accomplished,  would  seem  to  per- 
tain closely  to  the  law-making  function.  But,  whether  so  or  not, 
the  actual  selection  of  a  suitable  location,  and  the  erection  of  build- 
ings and  improvements  thereon,  are  clearly,  as  we  think,  acts  of  an 
administrative  character.  Undoubtedly  there  may  be  combined  in 
one  section,  as  has  sometimes  been  done,  a  declaration  of  the  legis- 
lative will  that  a  change  be  made,  and  a  selection  and  designation 
by  the  legislature  of  a  new  location.  Or,  as  has  also  frequently 
been  done,  the  former  may  be  expressed  in  one  portion  of  the  act, 
while  in  other  portions  thereof  provision  is  made  for  the  latter. 

We  are  of  the  opinion  that,  if  not  wholly  administrative,  so 
much  at  least  of  the  act  in  question  as  relates  to  the  selection  of  a 
new  site,  and  the  erection  of  suitable  buildings  and  improvements 
thereon,  is  clearly  of  an  administrative  character.  The  legislative 
will  that  the  seat  of  government  be  removed,  that  it  be  located  and 
established  as  in  the  act  provided,  and  that  the  site  selected  and 
determined  upon  by  the  commissioners,  in  pursuance  of  the  provi- 
sions of  the  act,  shall  be  the  permanent  seat  of  government  of  the 
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territory,*is  definitely  expressed  in  the  act  itself.  The  undoubtedly 
important  and  responsible  duties  of  selection  and  preparation  for 
occupancy  were  delegated  to  these  commissioners.  The  con- 
venience of  such  delegation,  the  obvious  difficulties  in  the  way 
of  a  direct  selection  by  the  legislature,  have  been  already  alluded 
to.  What  legal  principle  is  contravened  by  the  delegation  of  this 
power?  The  legislature  made  the  law.  Every  act  done  under  it 
by  these  commissioners  is  done  in  pursuance  and  by  authority  of 
the  law,  and  derives  its  sole  vitality  therefrom,  and. when  done  is 
to  be  regarded  as  the  act  of  the  legislature  itself. 

Legislative  precedents  in  such  cases  are  of  great  value.  As  re- 
marked by  Justice  Caton  in  the  case  ol'The  People  v.  Reynolds,  5 
Oilman,  1:  "  In  determining  what  is  legitimate  and  proper  legis- 
lation we  feel  warranted  in  looking  at  the  past  to  see  what  kind 
of  laws  legislative  bodies  have  been  in  the  habit  of  passing."'  And 
an  examination  of  such  precedents  will  show;  that  the  provisions  in 
question  are  in  harmony  with  the  long-established  and  well-nigh 
universal  practice  of  legislative  bodies,  federal,  state,  and  terri- 
torial. 

Only  alluding  in  passing  to  the  unchallenged  legislative  practice 
of  this  territory,  in  common  with  many  other  states  and  territories,, 
of  delegating,  to  commissioners  and  others  the  power  to  locate 
county  seats,  and  do  many  other  administrative  acts  which  the 
legislature  might  undoubtedly  do  itself,  we  shall  cite  but  a  few  of 
the  more  important  of  the  legislative  precedents  just  referred  to. 
The  territory  of  Iowa  furnishes  one  of  these.  In  its  essential  fea- 
tures the  Organic  Act  of  that  territory  was  the  same  as  that  of 
Dakota.  I  very  much  regret  that  the  statutes  of  the  territory  of 
Iowa  are  not  accessible  by  me  at  this  time.  Though  cited  at  some 
length  upon  the  supplemental  brief  of  counsel  for  respondents, 
some  facts  which   I   deem  of   importance  are  omitted.     Briefly 
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stated,  however,  it  appears  that  in  January,  1839,  the  territory  of 
Iowa  passed  an  act  providing  for  the  location  of  the  seat  of  gov- 
ernment through  the  agency  of  three  commissioners  who  were  ap- 
pointed to  select  a  site,  lay  out  the  grounds,  sell  lots,  and  from  the 
proceeds  erect  suitable  buildings.  My  recollection  is  that  these 
commissioners  were  appointed  by  joint* resolution,  and  that  they 
were  required  to  report  their  proceedings  to  the  Governor;  but  I 
-cannot  affirm  this  with  certainty.  The  territorial  capital  was  se- 
lected and  located  pursuant  to  the  provisions  of  the  act. 

Counsel  for  tha  respondents,  however,  claim  that  because,  by 
the  terms  of  a  supplemental  act  passed  at  the  same  session,  no 
further  steps  were  to  be  taken  after  the  selection  and  report  thereof 
to  the  Governor  until  the  consent  of,  the  U  nited  States  should  be 
obtained,  and  a  donation  of  the  land  made  by  them,  this  precedent 
is  to  be  regarded  as  opposed  to,  rather  than  one  in  favor  of  the  leg- 
islation in  question.  But  upon  examination  of  the  supplemental 
act  it  will  appear  that  the  consent  which  was  to  be  obtained  Was 
not  to  the  method  adopted  for  making  the  selection,  but  to  the 
appropriation  of  the  land  selected  for  the  purpose  designated,  and 
that  such  consent  was  to  be  obtained,  if  possible,  in  the  form  of  a 
grant  or  donation  of  the  laud.  And  such  seems  to  have  been  the 
view  taken  of  it  by  Congress,  for  we  find  that  by  an  act  passed 
March  3,  1839,  Congress  "  appropriated  and  granted  to  the  terri- 
"  tory  of  Iowa  one  entire  section  of  land,  of  any  of  the  surveyed 
"  public  lands  in  said  territory,  for  the  purpose  of  erecting  thereon 
"  the  public  buildings  for  the  use  of  the  executive  and  legislative 
"  departments  of  the  government  of  6aid  territory:  Provided, 
"  That  the  said  section  of  land  shall  be  selected  under  the  authority 
u  of  the  territorial  legislature,  the  seat  of  government  located 
"  thereon,  and  notice  of  said  selection  officially  returned  to  the  reg- 
"  ister  of  the  land  office  in  the  district  in  which  the  land  is  situated, 
"  within  one  year  from  the  passing  of  this  act." 
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It  is  especially  noticeable  that  the  selection  was  directed  to  be 
made,  not  u  by  th^Governor  and  legislative  assembly,"  but  "  under 
the  authority  of  the  territorial  legislature."  No  other  authority 
for  the  selection  of  a  site  appears  to  have  been  given  by  the  terri- 
torial legislature  than  that  already  referred  to.  It  must  be  pre- 
sumed that  these  acts  were  before  Congress  at  the  time  of  the 
passage  of  the  donation  act,  and  this  legislation  must,  therefore, 
be  considered  to  have  received  the  sanction  oim  that  body,  and  to 
furnish  an  important  precedent  for  the  legislation  in  question. 

In  the  case  of  Clinton  v.  Englebrecht,  supra,  in  which  the  va- 
lidity of  the  jury  laws  of  the  Territory  of  Utah  was  in  question, 
the  court  say:  "  The  uniformity  of  construction  by  so  many  ter- 
**  ritorial  legislatures  of  the  Organic  Act  in  relation  to  their  legis- 
"  lative  authority,  especially  when  taken  in  connection  with  the 
**  fact  that  none  of  these  jury  laws  have  been  disapproved  by  Con- 
*'  gress,  though  any  of  them  would  be  annulled  by  such  disap- 
"  proval,  confirms  the  opinion,  warranted  by  the  plain  language  of 
"  the  Organic  Act  itself,  that  the  whole  subject-matter  of  jurors 
*'  in  the  territories  is  committed  to  territorial  legislation."  And 
again:  "  In  the  first  place,  we  observe  that  the  law  has  received 
"  the  implied  sanctien  of  Congress.  *  *  *  The  simple  di6- 
"  approval  by  Congress  at  any  time  would  have  annulled  it  It 
*<  is  n*j  unreasonable  inference,  therefore,  that  it  was  approved  by 
"  that  body." 

In  the  Iowa  case  the  attention  of  Congress  must  have  been 
specially  directed  to  the  territorial  law. 

Another  precedent  is  furnished  by  the  state  of  Illinois,  the  site 
for  whose  capital  was  selected  by  commissioners,  appointed  in  and 
by  an  act  of  the  legislature  of  that  state,  passed  in  1819. 
The  value  of  this  precedent,  also,  is  assailed  by  counsel  for  the 
respondent,  on  the  ground  that  the  Constitution  of  the  state  con- 
Vol.  in— 52 
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tained  an  express  provision  for  the  selection  of  the  site  in  this 
mode.  The  fact  is  as  stated.  The  Constitution  of  Illinois,  after 
directing  the  general  assembly  to  petition  Congress  for  a  grant  of 
land,  did  farther  direct  that  if  such  petition  should  be  granted, 
the  general  assembly,  at  their  next  session  thereafter,  should  pro- 
vide for  the  appointment  of  five  commissioners  to  make  the  selec- 
tion of  the  land  60  granted. 

But  it  is  the  propriety  of  this  kind  of  legislation  which  we  are 
now  considering,  as  evidenced  by  the  practice  of  other  legislative 
bodies,  and  this  provision  of  the  Illinois  constitution  may,  we 
think,  be  fairly  regarded  as  an  expression  of  the  opinion  of  the 
people  of  that  state  that  the  mode  of  selection  therein  prescribed 
was  the  most  suitable  and  proper  one.  In  Nebraska,  also,  the 
present  capital  of  the  state  was  located  by  a  commission  composed 
of  the  Governor,  Secretary  of  State,  and  Auditor,  named  in  and 
appointed  for  the  purpose  by  an  act  of  the  legislature  of  1866-67, 
which  removed  the  capital  from  Omaha,  and  located  it  at  a  point 
to  be  thereafter  selected.  So,  also,  was  the  seat  of  our  Federal 
government  selected  and  located. 

The  general  power  of  Congress  for  this  purpose  is  found  in  sec- 
tion 8,  of  Article  I,  of  the  Constitution,  where  the  right  of  exclu- 
sive legislation  is  given  "  over  such  district  (not  exceeding  ten 
miles  square)  as  may,  by  cession  of  particular  states  and  the  ac- 
ceptance of  Congress,  become  the  seat  of  government  of  the  United 
States."  By  chapter  28,  1  Statute  at  Large,  130,  it  was  enacted 
u  that  a  district  of  territory  not  exceeding  ten  miles  square,  to  be 
"  located  as  hereinafter  directed,  on  the  river  Potomac,  at  some 
"  place  between  the  mouths  of  the  eastern  branch  and  Con- 
tfc  nogochegue,  be  and  the  same  is  hereby  accepted  for  the  perma- 
u  nent  seat  of  government  of  the  United  States." 

By  the  second  section  the  President  was  authorized  to  appoint 
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three  commissioners,  who,  under  his  direction,  u  should  survey, 
define,  and  limit  a  district  of  territory  within  the  limits  named," 
"  and  the  district  so  defined,  limited  and  located  shall  be  deemed 
the  district  accepted  by  this  act  for  the  permanent  seat  of  govern- 
ment of  tlie  United  States." 

It  may  be  worthy  of  note  in  this  connection,  as  pertinent  to 
some  adverse  criticism  upon  the  provisions  of  sections  1  and  16, 
of  the  territorial  act,  although  we  do  not  deem  it  essential  to  a 
determination  of  this  controversy,  that  the  act  of  Congress  makes 
a  somewhat  similar  provision. 

The  seat  of  government  at  that  time  was  the  city  of  New  York. 
Section  5,  of  the  act  of  Congress,  provides  "  that,  prior  to  the  first 
"  Monday  in  December  next,  (1790,)  all  offices  attached  to  the 
"  seat  of  government  of  tl»e  United*  States  shall  be  removed  to, 
"  and  until  the  said  first  Monday  in  December,  in  the  year  one 
"  thousand  eight  hundred,  [the  date  fixed  for  the  completion  of 
"  suitable  accommodation  at  the  new  seat  of  government,]  shall 
"  remain  at,  the  city  of  Philadelphia,  in  the  6tate  of  Pennsylvania, 
"  at  which  place  the  session  of  Congress  next  ensuing  the  present 
"  shall  be  held."  Section  6  then  provides  that  on  the  first  Mon- 
day in  December,  1800,  the  seat  of  the  government,  and  all  offices 
attached  thereto,  shall  be  transferred  to  the  district  and  place  se- 
lected for  the  permanent  site  thereof. 

Nowhere  in  the  act  is  Philadelphia  designated,  in  terms,  as  a 
temporary  seat  of  government,  although  6uch  a  purpose  may  be 
inferred  from  the  title  of  the  act,  which  is  "An  act  for  establish- 
ing the  temporary  and 'permanent  seat  of  government  of  the  United 
States."  ' 

We  do  not  propose,  however,  to  consider  this  particular  matter 
further. 

Numerous  other  discretionary  powers,  which  are  by  the  Consti- 
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tution  expressly  vested  in  Congress,  have  been  from  time  to  time 
delegated  by  that  body  to  the  President  and  other  executive  offi- 
cers; as,  for  instance,  "  to  raise  and  support  armies,"  (1  Stats,  at 
Large,  223,  243,  558;)  "  to  grant  letters  of  marque  and  reprisal," 
(2  Stats,  at  Large,  755;)  •*■  to  borrow  money  on  the  credit  of  the 
United  States,"  (1  Stats,  at  Large,  187,  and  elsewhere;)  "  to 
make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces,"  (1  Stats,  at.  Large,  569;,  2  Stats,  at  Large,  819;) 
during  the  rebellion,  u  to  suspend  the  writ  of  habeas  corpus  when- 
ever, in  his  judgment,  the  public  safety  may  require  it,"  (12  Stats, 
at  Large,  755.) 

With  this  brief  view  of  some  of  the  legislative  precedents,  we 
proceed  now  to  consider  Some  of  the. cases  in  which  judicial  sanc- 
tion has  been  given  to  legislation  of  the  sam^  character  as  that  in 
controversy.  It  is  a  difficult  task  to  select,  from  the  great  mass 
of  concurrent  decisions  upon  this  point,  a  limited  number  of  those 
most  pertinent  to  the  circumstances,  but  we  shall  cite  a  few  which 
we  deem  appropriate  and  decisive. 

The  case  of  Upham  v.  Supervisors  of  Sutter  Ca.,  8-  Cal.,  379, 
was  one  in  which  the  validity  of  an  act  providing  for  the  removal 
of  a  county  seat  upon  a  vote  of  the  citizens  was  in  question.  The 
court  say:  "  Providing  for  a  place  does  not  necessarily  include 
"  its  direct  selection.  If  the  mode  of  selection  is  prescribed  by 
"  law,  then  the  place  is  provided  for.  By  the  Constitution  the 
"  legislature  is  required  to  provide  for  many  objects  which  cannot 
"  be  effected  by  the  direct  action  of  the  legislature;  and  while  the 
"  maxim  delegatus  non  potest  delegare  is,  undoubtedly,  true, 
"  the  extent  of  its  application  to  legislative  bodies  must  depend 
"  upon  the  nature  and  design  of  the  legislation,  and  the  means 
"  necessary  to  accomplish  the  design.  *  *  *  "  In  Hobart  v. 
Butte  Co.y  17  Cal.,  24,  a  case  involving  the  validity  of  bonds 
issued  under  a  statute  which  submitted  the  question  of  issuance  to 
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a  popular  vote,  the  court  say:  "  Every  attribute  of  a  law  is  iin- 
ih  pressed  upon  the  act  of  1860.  The  legislative  will  is  complete 
"  in  itself  and  in  its  expression.  It  is  by  force  of  the  law  that 
"  the  bonds  are  authorized  and  issued.  It  is  true  that  the  issuance 
fci  depends  upon  the  will  of  the  electors,  but  this  condition  is  affixed 
u  by  law,  and  is  as  much  an  emanation  of  the  sovereign  authority 
u  as  is  the  grant  of  power."  Elsewhere  in  the  same  opinion  it  i6 
said:  u  Laws  are  passed  every  day  which  depend  for  validity  upon 
"  the  acts  of  individuals;  for  example,  such  acts  as  the  removal  of 
u  capitals,-  court-houses,  etc.,  upon  donations  or  other  advantages 
u  being  secured" 

The  case  of  People  v.  Reynolds,  5  Oilman,  (111.)  1,  already  cited, 
is  very  instructive.  The  court  there  say:  "  If  we  take  the  action 
"  of  all  past  legislators  in  determining  what  may  and  should  prop- 
u  erly  be  done  in  the  exercise  of  legislative  powers,  we  see  that 
"  while  they  are  bound  to  make  the  laws,  yet  those  laws  need  not 
k4  be  absolute,  nor  make  every  provision  for  doing  that  which 
u  they  may  authorize  to  be  done;  while  all  must  be  done- under 
"  their  sanction,  yet  they  need  not  do  allr  nor  command  all, — 
u  a  law  may  depend  upon  a  future  event  or  contingency  for  it& 
"  taking  effect,  and  that  contingency  may  arise  from  the  voluntary 
"  act  of  others.  *  *  *  If  we  say.  that  this  is  an  unauthorized 
"  delegation  of  legislative  power,  we  forget  what  is  a  legitimate 
u  and  proper  exercise  of  that  power.  If  the  saying  be  true  that 
"  the  legislature  cannot  delegate  its  powers,  it  is  only  so  in  its 
"  most  general  sense.  We  may  well  admit  that  the  legislature 
"  cannot  delegate  its  general  legislative  authority,  still  it  may  au- 
"  thorize  many  things  to  be  done  by  others  which  it  might  prop- 
"  erly  do  itself.  All  power  possessed  by  the  legislature  is  dele- 
u  gated  to  it  by  the  people,  and  yet  few  will  be  found  to  insist 
"  that  whatever  the  legislature  may  do  it  shall  do,  or  else  it  shall 
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u  go  undone.  To  establish  such  a  principle  in  a  large  state  would 
"  be  almost  to  destroy  the  government.  *  *  *  'We  see,  then, 
u  that  while  the  legislature  may  not  divest  itself  of  its  proper 
"  functions,  or  delegate  its  general  legislative  authority,  it  may 
"  still  authorize  others  to  do  those  things  which  it  might  properly, 
'•  yet  cannot  understanding^  or  advantageously,  do  itself.  *  *  * 
ik  The  object  to  be  accomplished  may  be  specified,  and  the  rest 
u  left  to  the  agency  of  others,  with  better  opportunities  of  accom- 
'   u  plishing  the  object  or  doing  the  thing  understandingly." 

In  Lockers  Appeal,  72  Pa.  St.,  491,  Justice  Agnew,  speaking 
for  the  Supreme  Court,  says:  "  What  is  more  common  than  to 
"  appoint  commissioners  under  a  law  to  determine  things,  upon 
'•  the  decision  of  which  the  act  is  to  operate  in  one  way  or  another? 
»k  *  *  *  Then  the  true  distinction,  I  conceive,  is  this: — the  leg- 
•*  islature  cannot  delegate  its  power  to  make  a  law,  but  it  can  make 
•'  a  law  to  delegate  a  power  to  determine  some  fact  or  state  of 
k-  things  upon  which  the  law  makes  or  intends  to  make  its  own 
4*  action  depend.  To  deny  this  would  be  to  stop  the  wheels  of 
"  government.  There  are  many  things  upon  which  wise  and  use- 
fcb  ful  legislation  must  depend  which  cannot  be  known  to  the  law- 
u  making  power,  and  must  therefore  be  the  subject  of  inquiry  and 
^  determination  outside  the  halls  of  legislation." 

By  section  9,  of  Article  I,  of  the  Constitution  of  the  United 
States  it  is  declared  that  "  the  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it." 

The  Supreme  Court  of  Wisconsin,  {In  re  Kemp.  16  Wis.,  382,) 
decided  that  the  power  to  suspend  thi6  writ  was  a  legislative  power, 
and  was  vested  in  Congress;  and  that  the  proclamation  of  the 
President  suspending  the  writ  was  for  that  reason  void.  Congress 
subsequently  passed  an  act  (already  cited)  conferring  this  power 
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upon  the  President,  and  the  same  court,  {In  re  Oliver,  17  "Wis., 
681,)  sustained  the  validity  of  that  act. 

It  is  useless  to  multiply  precedents.  We  cite  for  reference, 
without  quoting,  Burr  v.  Blanding,  13  Cal.,  357;  Moers  v.  City 
of  Reading,  21  Ta.  St.,  202;  C.  &  W.  <&  Z.  R.  Co.  v.  ComWs,  1 
Ohio  St.,  88;  Wayman  v.  Southard,  10  Wheat.,  1;  Slack  v.  M. 
&  L.  R.  Co.,  13  B.  Mon.,  (Ky.)  1;  State  v.  Parker,  26  Vt.,  357. 

Our  conclusion  is,  that  the  provisions  of  this  act  for  the  selec- 
tion by  commissioners  of  a  suitable  location  for  the  seat  of  govern- 
ment, and  for  the  erection  \hereon  of  the  necessary  buildings  and 
improvements,  are  a  lawful  and  proper  exercise  of  legislative  au- 
thority, and  that  the  act  in  question  is,  in  these  respects,  valid  and 
operative. 

The  remaining  question  is,,  as  to  whether  the  designation  of  the 
commissioners  by  name  in  the  act  itself  was  lawful,  being  con- 
tended by  the  respondent  that  such  designation  is  in  conflict  with 
section  1857,  of  the  Revised  Statutes  of  the  United  States,  which 
requires  that  the  Governor  shall  nominate,  and,  by  and  with  the 
advice  and  consent  of  the  legislative  council,  appoint,  all  officers, 
except  certain  ones  otherwise  provided  for.  This  question  we  shall 
consider  very  briefly. 

The  officers  contemplated  by  that  section  are,  in  our  opinion, 
those  continuously  employed  in  the  regular  and  permanent  admin- 
istration of  government;  those  by  whoni  the  territory  performs  its 
usual  political  functions — its  functions  of  government:  Shthoy- 
gan  Co.  v.  Parker,  3  Wall.,  39. 

The  duties  to  be  performed  by  these  commissioners  are  of  the 
most  temporary  character.  Their  functions  wholly  cease  with  the 
completion  of  those  duties;  and  we  do  not  think  they  can  be  re- 
garded as  officers,  within  the  meaning  of  the  section  of  the  Organic 
Act  referred  to.     Legislative  and  judicial  proceedings  for  this  view 
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might  readily  be  multiplied,  but  we  deem  it  unnecessary  to  do 
more  than  cite  a  few,  for  reference,  in  addition  £o  the  one  above 
mentioned:  Shepherd  v.  Com.,  1  Serg.  &  K.,  1;  Com.  v.  Suth- 
erland, 3  Serg.  &  K,  145;  State  v.  Kennon,  7  Ohio  St.,  546; 
Branham  v.  Lange,  16  Ind.,  497;  People  v.  Nichol,  52  N.  Y., 
478;  In  re  Attorneys'  Oaths,  20  Johns.,  493;  U.  S.  v.  Hatch,  1 
Pinn.,  (Wis.  Terr.)  182;  People  v.  Mi&lleton,  28  Cal.,  604.  In 
this  reppect,  also,  we  must  uphold  the  validity  of  the  act  in 
question. 

The  importance  which  has  been  giv#n  to  this  case  by  the  acri- 
monious contest  over  the  removal  and  relocation  of  the  capital, 
and  the  general  interest  with  which  the  decision  of  this  court  was 
awaited,  have  suggested  the  belief  that  such  a  presentation  of  the 
legal  principles  upon  which  our  judgment  is  based  as  would  render 
them  measurably  clear  to  the  popular  comprehension,  would  per- 
haps be  anticipated,  and  indeed  it  were  well  if  our  citizens  gener- 
ally were  better  acquainted  with  the  sources  and  extent  of  their  po- 
litical powers.  These  considerations  have  led  to  a  somewhat  more 
•extended  exposition  of  our  views,  and  to  a  fuller  quotation  from 
the  precedents  cited,  than  we  should  otherwise  have  deemed  nec- 
essary, since  we  regard  the  questions  presented,  when  viewed  in 
their  true  aspect,  as  free  from  any  considerable  legal  difficulties, 

and  have  bo  hesitation  in  declaring  that  in  our  opinion  the  appel- 
lants are  lawfully  entitled  to  exercise  the  duties  of  their  appoint- 
ment under  the  act  in  question. 

The  judgment  of  the  District  Court  must  therefore  be  ie versed, 
and  judgment  given  by  that  court  for  appellants  upon  the  plead- 
ings.    Ordered  accordingly. 

Edgeeton,  C.  J.,  dissenting: — I  am  unable  to  agree  with  the 
majority  of  the  court  in  the  conclusion  to  which  they  have  arrived 
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on  this  appeal.  The  possible  far-reaching  results  involved  require 
that  I  shall  give  the  reasons  for  my  dissent.  The  ease  is  thus: 
March  2,  1861,  Congress  passed  an  act  organizing  Dakota  Terri- 
tory, which  contained  the  following  provisions: 

"  Sec.  6.  And  he  it  further  enacted,  That  the  legislative  power 
•"  of  the  territory  shall  extend  to  all  rightful  subjects  of  legislation 
"  consistent  with  the  Constitution  of  the  United  States- and  the 
44  provisions  of  the  act;"     *     *     * 

"  Sec.  12.  And  be  it  further  enacted,  That  the  legislative 
*'  assembly  of  the  Territory  of  Dakota  shall  hold  its  first  session 
"  at  such  time  and  place  in  said  territory  as  the  Governor  thereof 
"  shall  appoint  and  direct;  and  at  said  first  session,  or  as  soon 
"  thereafter  as  they  shall  deem  expedient,  the  Governor  and  legis- 
"  lative  assembly  shall  proceed  to  locate  and  establish  the  seat  of 
"  government  for  said  territory  at  such  place  as  they  may  deem 
"  eligible,  which  place,  however,  shall  thereafter  be  subject  to  be 
44  changed  by  the  said  Governor  and  legislative  assembly." 

These  provisions  remain  in  force  to  this  day  without  any  ma- 
terial change.  In  the  Revised  Statutes  passed  June  22,  1874, 
section  12  was  substantially  re-enacted,  except  that  portion  which 
had  been  completely  executed,  and  now  reads  as  follows: 

"  Sec.  1944.  The  seat  of  government  of  the  territories  of  New 
"  Mexico,  Utah,  Washington,  Colorado,  Dakota,  Arizona,  and 
"  Wyoming  may  be  changed  by  the  governors  and  legislative 
"  assemblies  thereof,  respectively." 

In  pursuance  of  the  authority  thus  conferred  by  section  12  of 
the  Organic  Act,  the  first  Governor  of  the  territory  appointed  as 
the  place  for  holding  the  first  session  of  the  legislative  assembly 
what  is  now  known  as  the  city  of  Yankton.  The  first  legislative 
assembly,  by  an  act  approved  by  the  Governor,  April  8,  1862,  lo- 
cated and  established  the  seat  of  government  on  section  18,  in  town- 
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ship  93  N.,  range  5&  W.,  which  forrars  now  a  part  of  the  city  of 
Yankton;  and  on  February  17,  1877,  by  the  passage  of  chapter  1T 
of  the  Revised  Codes,  so  changed  the  location  as  to  include  the 
whole  ©f  the  city  of  Yankton.  March  8,  1883,  an  act  was  passed 
appointing  these  defendants  a  commission  to  select,  locate,  and 
establish  a  seat  of  government  for  the  territory,  giving  to  them  a 
discretion  to  select  any  place  they  should  deem  suitable,  and 
thereon  Joeate  and  establish  such  seat  of  government.  That  stat- 
ute, so  far  as  it  affects  the  questions  under  consideration,  is  as 
follows: 

"  Section  1.  The  seat  of  government  of  the  Territory  of  Dakota 
"  is  hereby  removed  from  the  city  of  Yankton,  in  the  county  of 
"  Yankton  and  Territory  of  Dakota,  and  is  located  and  established 
"  as  hereinafter  provided." 

"  Sec.  2.     That  "  (naming  these  defendants),  u  be,  and  they  are 

u  hereby,  appointed  commissioners  for  the  purpose  of  locating  the 

"  permanent  seat  of  government  and  the  capitol  building  of  the 

"  Territory  of  Dakota." 

♦         *         *         *  ****** 

"  Sec.  4.     On  or  before  the  first  day  of  July,  1883,  the  com- 

"  missioners,  or  a  majority  of  them,  shall  select  a  suitable  site  for 

"  the  seat  of  government  of  the  Territory  of  Dakota,  due  regard 

"  being  had  to  its  accessibility  from  all  portions  of  the  territory 

"  and  its  general  fitness  for  a  capital,  when  at  least  one  hundred 

"  thousand  dollars  shall  be  paid  or  guaranteed  in  money.     If  the 

"  amount  be  not  paid  in  money,  then  its  payment  to  the  territory 

"  shall  be  secured  by  a  bond,  with  good  and  sufficient  sureties, 

"  payable  to  the  territory,  which  bond  shall  be  approved  by  said 

"  commissioners,  or  a  majority  thereof.     And  after  the  site  is  de- 

"  termined  upon  as  aforesaid,  said  commissioners  shall  secure  good 

"  and  sufficient  title  deeds  of  at  least  one  hundred  and  sixty  acres 

"  of  land,  upon  which  the  capitol  buildings  shall  be  erected,  and 
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"  a  sufficient  amount  of  said  grounds  shall  be  laid  out  iuto  squares 
44  and  suitable  landscapes,  and  the  same  is  hereby  declared  to  be 
44  the  permanent  seat  of  government  of  the  Territory  of  Dakota, 
"  at  which  all  of  the  public  offices  shall  be  kept,  and  at  which  all 
*•  of  the  sessions  of  the  legislature  shall  hereafter  be  held." 
*         *         *         *         *  ***** 

u  Sec.  16.  Until  the  territorial  capitol  buildings  shall  be  ready 
4<  for  occupancy  as  provided  by  this  act,  the  territorial  officers  shall 
44  temporarily  keep  their  offices,  archives,  books,  records,  and  pa- 
"  pers  at  the  city  of  Yankton,  unless  the  Governor  shall  designate 
44  some  other  place  by  written  order,  in  which  case  the  said  officers 
44  shall  remove  their  respective  offices,  together  with  the  archives, 
"  books,  records,  and  papers  pertaining  thereto,  to  the  place  so 
44  designated,  withiu  the  time  prescribed  in  such  order." 

"  Sec-  17.  Chapter  1,  of  the  Political  Code,  and  all  acts  or 
44  parts  of  acts  in  any  manner  in  conflict  with  this  act  or  repug- 
44  nant  thereto,  are  hereby  repealed." 

The  defendants,  having  qualified,  were  proceeding  to  execute 
the  duties  and  powers  thus  enjoined  and  conferred  upon  them, 
when  this  action  was  brought  by  the  proper  public  officer  to  test 
their  authority  to  thus  act.  It  will  be  seen  that  an  elementary 
question  is  presented.  Can  the  Governor  and  legislative  assembly 
delegate  to  these  defendants  the  right  to  exercise  power  and  au- 
thority expressly  conferred  by  Congress  apon  the  Governor  and 
legislative  assembly  without  power  of  substitution,  express  or  im- 
plied? The  question  whether  Congress  derives  all  of  its  powers  by 
delegation,  or  otherwise,  may,  perhaps,  be  an  interesting  one,  but 
it  has  no  application  to  this  case,  and  indeed  both  parties  admit 
that  Congress  derives  its  powers  by  delegation.  This  appellant 
says  in  his  argument:  "  In  the  United  States  the  sovereignty  re- 
"  sides  in  the  people,  and  all  legislative  power  is  delegated.     Con- 
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44  gress  itself  takes  authority  by  delegation.  The  legislature  of 
"  every  state  takes  authority  only  by  popular  investiture,  and  the 
44  legislature  of  the  territory  stands  upon  the  same  footing,  with 
44  the  qualification  that  sovereignty  over  the  territories  rests  in 
4fc  Congress,  instead  of  the  people  in  them."  And  the  respondent 
says,  alluding  to  this  proposition:  *'  If  I  understand  this  argu- 
44  ment,  it  is  that  the  people  have  delegated  to  Congress  and  that 
4*  Congress  •has  delegated  powers  to  the  territories.  So  that  the 
44  legislature  of  Dakota  takes  her  powers  two  degrees  removed  from 
44  the  people, — one  step  further  in  the  descending  scale.  So  that 
44  I  take  it  as  conceded  that  all  the  powers  possessed  by  the  Da- 
44  kota  legislature  and  by  the  executive  of  Dakota  are  delegated 
44  powers." 

The  first  inquiry  which  suggests  itself  is  the  relation  of  the  ter- 
ritory to  the  general  government  and  to  Congress.  This  question 
was  at  an  early  day  a  subject  of  contention  in  the  highest  court  of 
the  nation,  and  has  received  successive  judicial  interpretations, 
from  the  time  of  Chief  Justice  Marshall  till  now,  so  that  the  rule 
is  tolerably  well  settled. 

In  American  Ins.  Co.  v.  Canter,  Chief  Justice  Marshal  says,  in 
delivering  the  opinion  of  the  court:  44  In  the  mean  time,  Florida 
44  continues  to  be  a  territory  of  the  United  States,  governed  by 
k4  virtue  of  that  clause  in  the  Constitution,  which  empowers  Con- 
44  gress  to  make  all  needful  rules  and  regulations  respecting  the 
44  territory  or  other  property  belonging  to  the  United  States.  Per- 
44  haps  the  power  of  governing  a  territory  belonging  to  the  United 
44  States,  which  has  not,  by  becoming  a  state,  acquired  the  means 
44  of  self-government,  may  result  necessarily  from  the  fact  that  it 
44  is  not  within  the  power  and  jurisdiction  of  the  United  States. 
44  The  right  to  govern  may  be  the  inevitable  consequence  of  the 
44  right  to  acquire  territory.     Whichever  may  be  the  source  whence 
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"  the  power  i6  derived,  the  possession  of  it  is  unquestioned.  *  *  * 
u  In  legislating  for  them,  Congress  exercises  the  combined  powers 
u  of  the  general  and  state  government:"     1  Pet.,  542,  543. 

The  rule  is  now  authoritatively  defined  and  settled  in  National 

Bank  v.  Yankton,  which  is  the  latest  expression  from  that  court 

upon  the  question.     The  court  says:     u  It  is  certainly  now  too  late 

"  to  doubt  the  power  of  Congress  to  govern  the  territories.     There 

"  have  been  some  differences  of  opinion  as  to  the  particular  clause 

"  of  the  Constitution -from  which  the  power  is  derived,  but  that  it 

"  exists  has  always  been  conceded.     *      *        All  territory  within 

"  the  jurisdiction  of  the  United  States,  not  included  in  any  state, 

u  must  necessarily  be  governed  by  or  under  the  authority  of  Con- 

u  gress.     The  territories  are  hut  political  subdivisions  of  the  out- 

"  lying  dominion  of  the  United  States.     Their  relation  to  the 

"  general  government  is  much  the  same  as  that  which  counties 

u  bear  to  the  respective  states,  and  Congress  may  legislate  for 

"  them  as  the  state  does  for  its  municipal  organizations.     The 

"  Organic  law  of  a  territory  takes  the  place  of  the  Constitution  as 

"  the  fundamental  law  of  the  local  government.     It  is  obligatory 

"  on  and  binds  the  territorial  authorities,  but  Congress  is  supreme, 

"  and,  for  the  purposes  of  this  department  of  its  governmental 

"  authority,  has  all  the  powers  of  the  people  of  the  United  States, 

"  except  such  as  have  been  expressly  or  by  implication  reserved  in 

"  the  prohibitions  of  the  Constitution.     In  the  Organic  Act  of 

u  Dakota  there  was  not  an  express  reservation  of  power  in  Con- 

u  gress  to  amend  the  acts  of  the  territorial  legislature,  njr  was  it 

"  necessary.     Such  a  power  is  an  incident  of  sovereignty,  and  con- 

u  tinues  until  granted  away.     Congress  may  not  only  abrogate 

"  laws  of.  the  territorial  legislature,  but  may  itself  legislate  directly 

"  for  the  local  government.     It  may  make  a  void  act  of  the  terri- 

"  torial  legislature  valid,  and  a  valid  act  void.     In  other  words,  it 

"  has  full  and  complete  legislative  authority  over  the  people  of 
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"  territories,  and   all  the  departments  o*  the  territorial  govern- 
«  ments:"     101  U.  S.,  132,  133. 

The  condition  of  the  territories  is  one  of  absolute  dependence. 
The  power  of  Congress  over  them  is  supreme,  restricted,  possibly, 
by  some  undefined  limitations  of  the  Constitution.  Their  very 
political  existence  may  be  abolished,  or  their  territory  may  be 
carved  up  and  attached  to  the  surrounding  states  or  territories. 
In  the  earlier  organic  acts  for  the  government  of  the  territories 
the  legislative  power  was  frequently,  in  the  first  instance,  con- 
ferred upon  the  Governor  and  the  Judges,  all  appointed  by  the 
President.  See  Organic  Act  for  Arkansas,  section  5;  also  for 
other  territories. 

I  am  unable  to  see  that  this  case  necessarily  involves  the  dis- 
cussion of  any  serious  constitutional  question.  With  great  respect 
for  the  majority  of  the  court,  and  for  the  learned  Judge  who  so 
elaborately  discusses  grave  constitutional  questions  in  the  majority 
opinion,  it  seems  to  me  the  proposition  is  so  plain  and  so  elemen- 
tary, and  the  questions  leading  up  to  the  principal  question  so 
thoroughly  settled  by  judicial  decisions,  and  so  uncontested  by 
text  writers,  there  is  very  little  chance  for  discussion.  That  Con- 
gress possesses  the  power  to  legislate  for  the  territory,  or  to  del- 
egate the  power  of  local  legislation  to  the  government  of  the  terri- 
tory, is  not  open  to  argument.  That  Congress  might  itself  select 
and  establish  the  seat  of  government,  or  might  delegate  that  power 
to  the  Governor  and  legislative  assembly,  or  to  any  other  tribunal, 
is  a  proposition  so  well  settled,  and  so  plain,  that  the  bare  state- 
ment is  enough  to  satisfy  any  intelligent  legal  mind.  The  ques- 
tion is  not  as  to  the  power  of  Congress  over  the  subject,  but,  Con- 
gress having  delegated  this  power  to  select  and  establish  and 
change  the  seat  of  government  to  the  Governor  and  legislative 
assembly,  the  question  is,  in  the  absence  of  any  express  power  of 
substitution,  is  there  any  implied  authority  in  those  tribunals  to 
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again  delegate  this  duty  to  any  other  tribunal,  body,  or  person? 
And,  second,  have  they  attempted  to  do  so  in  this  instance  & 
Whether  the  selection  and  location  of  a  new  seat  of  government 
involved  in  a  change  are  in  their  nature  legislative  or  administra- 
tive, or  partake  of  both,  does  not  affect  the  question.  Congress 
saw  fit,  in  the  exercise  of  its  authority  over  the  territorial  govern- 
ment, in  addition  to  the  general  grant  of  power  to  legislate  upon 
all  rightful  subjects,  consistent  with  the  Constitution  of  the  United 
States  and  the  laws  of  Congress,  to  enact  specifically  that  upon  this 
subject  the  power- to  change  the  seat  of  government  should  rest 
with  the  Governor  and  the  legislative  assembly.  These  powers, 
whether  legislative  or  administrative,  required  the  exercise  of 
discretion,  judgment,  and  wisdom,  and  therefore,  in  the  absence 
of  express  authority  to  that  end,  could  not  be  redelegated.  What 
rule  is  plainer  than  that  when  delegated  powers  involve  the  exer- 
cise of  discretion,  of  judgment,  of  wisdom,  in  the  agent,  whether 
a  legislative  or  an  administrative  agent,  that  no  implied  power  of 
substitution  exists;  but  the  duties  must  be  performed  by  the  very 
agent  upon  whom  they  are  devolved.  If  the  Governor  and  the 
legislative  assembly  can  delegate  to  a  commission  the  authority  to- 
change  the  seat  of  government  by  the  selection  of  a  new  locality, 
and  designating  it  as  the  future  seat,  they  may  confer  that  power 
upon  any  person,  in  their  discretion,  and  such  authority  may  be 
again  transmitted  by  such  commission  or  person  to  others,  or  other, 
and  from  person  to  person,  without  limit.  Where  a  delegated  duty 
involves,  as  in  this  case,  the  exercise  of  those  qualities  of  the  mind 
known  as  discretion,  judgment,  wisdom,  or  patriotism,  there  is  but 
one  delegation  of  authority  recognized  in  the  law;  that  is,  from  the 
source  or  origin  of  the  power,  the  principal  to  the  agent,  unless 
such  agent  shall  be  expressly,  or  by  necessary  implication  from  the 
appointment,  clothed  with  the  power  of  selecting  and  commission- 
ing his  substitute.     "  Delegate,  potestas  non  potest  delegari." 
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In  Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.,  453,  the  court 
say:  "It  is  familiar  law  that  no  trust  can  be  delegated  by 
"  the  person  or  body  on  whom  it  is  conferred,  but  that  very 
"  person  or  body,  and  no  other,  must  execute  it.  *  *  *  " 
Cooley  says,  in  his  Constitutional  Limitations,  page  139: 
u  One  of  the  settled  maxims  in  constitutional  law  is  that  the 
"  power  conferred  upon  the  legislature  to  make  laws  cannot  be 
"  delegated  by  that  department  to  any  other  body  or  authority. 
"  Where  the  sovereign  power  of  the  state  has  located  the  authority, 
"  there  it  must  remain,  and  by  the  constitutional  agency  alone  the 
"  lawrs  must  be  made,  until  the  Constitution  itself  is  changed. 
"  The  power  to  whose  judgment,  wisdom,  and  patriotism  this  high 
"  prerogative  has  been  intrusted,  cannot  relieve  itself  of  the  re- 
"  sponsibility  by  choosing  other  agencies  upon  which  the  power 
"  shall  be  devolved,  nor  can  it  substitute  the  judgment,  wisdom, 
"  and  patriotism  of  any  other  body  for  those  to  which  alone  the 
u  people  have  seen  fit  to  confide  this  sovereign  trust." 

Congress,  in  almost  every  act  for  the  organization  of  the  terri- 
tories, at  least  for  the  last  50  years,  in  addition  to  the  general  grant 
of  powers  to  the  territorial  legislature,  has  also  provided  how  the 
temporary  and  permanent  seat  of  the  territorial  government  should 
be  located.  Whatever  might  be  the  interpretation,  had  the  gen- 
eral power,  as  expressed  in  section  1851,  (substantially  the  same  as 
section  6  of  the  Organic  Act,)  been  the  sole  expression  of  the  will 
of  Congress,  the  passage  of  section  1944  must  be  considered  as  a 
grant  or  as  a  limitation  of  power.  An  old  and  correct  rule  of 
interpretation,  is:  "Where  a  charter  contains  a  general  clause, 
a  which  afterwards  descends  to  special  words  which  are  consenta- 
"  neous  to  the  general  clause,  the  charter  is  to  be  interpreted  ac- 
"  cording  to  the  special  words." 

It  was  contended  by  the  appellants  upon  the  argument,  and  the 
same  view  seems  to  be  entertained  in  the  majority  opinion,  that 
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the  provisions  of  section  12,  (1944)  cited,  so  far  as  they  relate  to 
the  location  and  change  of  the  seat  of  government,  are  included  in 
the  grant  of  general  powers  ef  legislation,  arid  that,  therefore,  this 
specific  provision  is  to  be  given  no  force,  and  is  to  be  regarded  as 
merged  in  such  graut  of  .authority  to  legislate.  From  this  it  is 
argued  that  the  power  to  designate  these  persons  to  select  a  new 
6eat  of  government  may  be  implied.  No  doubt,  in  the  absence  of 
any  other  provisions  upon  the  subject,  the  right  to  change  the  seat 
of  government  of  either  state  or  territory  might  be  included  in  the 
authority  to  legislate.  But  I  submit  the  rule  of  construction  con- 
tended for  is  not  the  true  rule.  All  parts  of  a  statute  should  be 
given  force,  if  possible,  and  must  be  presumed  to  have  their  just 
meaning.  This  specific  grant  or  delegation  of  power,  in  addition 
to  the  general  powers  conferred,  is  not  to  be  ignored  or  treated  as 
having  no  meaning  or  force.  Congress  must  be  presumed  to  have 
intended,  by  this  separate  and  specific  provision  relating  to  the 
seat  of  government,  just  what  is  its  plain  and  manifest  meaning, 
to- wit:  that  the  Governor  and  legislative  assembly  must  exercise 
their  judgment  and  their  wisdom  in  selecting,  in  locating,  in  deter- 
mining, the  eligibility  of  the  place  for  the  seat  of  government  of 
the  territory,  and  must  bring  into  play  like  functions  in  making 
the  change.  This  duty,  thus  demanding  of  them  the  exercise  of 
not  mere  mechanical  force,  Congress  took  care  should  be  performed 
by  these  designated  tribunals,  and  could  not  by  them  lawfully  be 
conferred  upon  any  one  else. 

The  exercise  of  this  duty  by  the  tribunals  selected  by  Congress 
cannot  be  said  to  be  in  any  just  sense  the  exercise  of  original 
powers,  or,  as  applied  to  government,  of  sovereign  powers.  The 
Governor  and  legislative  assembly  are  tribunals,  the  mere  crea- 
tures of  Congress.  By  Congress  they  are  created  and  clothed 
with  all  the  powers  which  they  possess.  These  powers  are  in  the 
Vol.  hi— 53 
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largest  sense  mere  delegated  powers.  They  may  at  any  time  be 
resumed  l>y  the  authority  conferring  them,  or  even  after  they  are 
exercised  may  be  repudiated  and  ignored.  When  Congress  has 
thus  said  to  its  designated  agents  that  tl»ey  may  do  this  thing 
which  requires  the  exercise  of  the  higher  powers  of  intellect  and 
spirit,  how  can  it  be  said  that  Congress  has  impliedly  authorized 
them  to  substitute  some  other  agent  to  do  the  act  expressly  eii- 
joined  upon  them? 

It  might  be  instructive  to  examine  how  Congress,  in  the  dif- 
ferent organic  acts,  has  varied  the  mode  of  locating  capitals  in  the 
territories.  In  some  instances  it  has  conferred  the  power  solely 
upon  the  Governor  and  legislative  assembly,  while  in  other  cases 
the  place  where  the  legislature  shall  first  meet  is  fixed  in  the 
Organic  Act,  and  the  temporary  seat  of  government  is  located  by 
the  Governor  and  legislative  assembly,  and  the  permanent  seat  is 
established  by  law  when  ratified  by  the  people.  See  section  13, 
of  the  Organic  Act  of  Minnesota. 

In  the  Organic  Act  for  Minnesota  the  legislature  may  prescribe 
by  law  the  maimer  of  locating  the  permanent  seat  of  government 
of  said  territory  by  a  vote  of  the  people.  In  Dakota,  Congress 
changed  the  mode  of  location.  Instead  of  providing  that  the 
manner  of  location  may  be  prescribed  by  law,  it  intrusts  the 
power  to  the  Governor  and  legislature.  It  is  a  significant  fact 
that  in  nearly  every  Organic  Act  for  the  territories  Congress  has 
provided  in  express  terms  how  the  place  where  the  legislature  shall 
first  meet  shall  be  determined,  in  what  manner  the  temporary  seat 
of  government  6hall  be  located,  and  how  and  by  whom  the  location 
may  afterwards  be  changed. 

In  the  Organic  Act  for  Dakota,  we  find:  First,  that  the  Gov- 
ernor shall  appoint  and  direct  the  time  and  place  where  the  legis- 
lative assembly  shall  hold  its  first  Session;  second,  that  at  the  first 
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session,  or  as  soon  thereafter  as  they  shall  deem  expedient,  the 
Governor  and  legislative  assembly  shall  proceed  to  locate  and  es- 
tablish the  seat  of  government  for  said  territory  at  6uch  place  as 
they  may  deem  eligible;  third,  that  the  seat  of  government  may 
be  changed  by  the  Governor  and  legislative  assembly. 

Could  the  Governor,  in  the  first  instance,  have  delegated  the 
power  to  appoint  and  direct  the  place  where  the  legislature  should 
hold  its  first  session  to  any  man  or  body  of  men*  Could  the  Gov- 
ernor and  legislative  assembly,  at  the  first  session,  have  transferred 
their  power  to  fix  the  seat  of  government  to  any  man  or  tribunal? 
Can  the  Governor  and  legislature,  by  act  of  the  legislature,  confer 
this  power  upon  a  body  of  men  and  invest  them  with  all  the  dis- 
cretion and  powers  conferred  by  Congress  in  section  1944,  of  the 
Revised  Statutes? 

But  it  is  claimed  that  in  Nat.  Bank  v.  Yankton,  cited  above, 
the  Supreme  Court  declares  also  that  the  organic  law  of  a  territory 
takes  the  place  of  the  Constitution  as  the  fundamental  law  of  the 
local  government.  How  djes  this  change  the  question?  If  the 
Constitution  of  any  state  should  contain  a  provision  like  that  in 
our  Organic  Act,  to- wit:  that  the  seat  of  government  may  be 
changed  by  the  Governor  and  legislative  assembly,  would  any  one 
claim  that  the  duty  thus  especially  enjoined  upon  the  Governor 
and  legislative  assembly  by  the  Constitution,  could  be  by  them 
transferred  and  placed  upon  another  and  different  tribunal? 

Our  attention  has  been  called  to  this  fact  that  legislatures  fre- 
quently delegate  certain  powers  to  cities,  towns,  county  commis- 
sioners, etc.  I  think  a  careful  and  impartial  consideration  of  this 
class  of  cases  will  satisfy  any  one  that  these  matters  are  largely  of 
local  and  police  regulation,  and  may  properly  be  delegated  to  each 
locality;  that  such  questions  so  delegated  do  not  affect  the  whole 
people,  but  only  localities,  like  local  option  laws.     In  referring  to 
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the  delegation  of  legislative  powers  to  municipalities,  Judge  Cooley 
says:  ''The  legislature,  in  these  cases,  is  not  regarded  as  dele- 
"  gating  its  authority,  because  the  regulation  of  such  local  affairs 
"  as  are  commonly  left  to  local  boards  and  officers  is  not  under- 
"  stood  to  belong  properly  to  the  state;  and  when  it  interferes,  as 
"  sometimes  it  must,  to  restrain  and  control  the  local,  action,  there 
"  should  be  reasons  of  state  policy,  or  dangers  of  local  abuse,  to 
"  warrant  interposition:"     Cooley,  Const.  Lim.,  229. 

In  State  ex  rel.  San  ford  v.  Court  of  Com.  Pleas,  36  X.  J.  Law,72, 
the  court  say:  "  In  almost  every  city  charter  the  right  to  regulate 
"  or  restrain  the  sale  of  intoxicating  liquors  is  expressly  conferred; 
"  and  it  could  be  done  only  upon  the  theory  that  it  is  a  police 
"  regulation,  not  strictly  an  exercise  of  law-making  power."  And 
again:  "Such  enactments  are  regarded  as  police  regulations, 
"  established  for  the  prevention  of  pauperism  and  crime,  for  the 
"  abatement  of  nuisances,  and  the  promotion  of  public  health  and 
"  safety." 

In  referring  to  this  and  a  similar  class  of  cases,  Mr.  Cooley 
says:  "  Such  laws  are  known  in  common  parlance  as  local  option 
"  laws.  They  relate  to  subjects  which,  like  the  retailing  of  intox- 
"  icating  drinks  or  the  running  at  large  of  cattle  in  the  highways, 
"  may  be  differently  regarded  in  different  localities,  and  they  are 
"  sustained  on  what  seems  to  us  the  impregnable  ground  that  the 
"  subject,  though  not  embraced  within  the  immediate  power  of 
"  the  municipalities  to  make  by-laws  and  ordinances,  is  neverthe- 
"  less  within  the  class  of  police  regulations,  in  respect  to  which  it 
"  is  proper  that  the  local  judgment  should  control:"  Cooley, 
Const.  Lim.,  148. 

The  language  of  Judge  Catotn  so  relied  upon,  refers  to  local 
affairs,  as  a  perusal  of  the  whole  case  shows.  The  performance  of 
the  duty  of  selecting  and  locating  the  seat  of  government  pertains 
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to  the  whole  territory,  and  the  right  to  delegate  those  duties  bears 
no  analogy  to  the  delegation  of  the  right  of  local  legislation  or  the 
performance  of  some  duty  pertaining  to  mere  local  concerns.  In 
regard  to  mere  local  concerns  the  right  to  delegate  authority  is 
undoubtedly  and  necessarily  inferred  from  the  power  to  legislate 
upon  all  rightful  subjects.  But  while  that  implication  is  held  to 
exist,  and  nowhere  denied,  no  court  extends  such  implication  to 
matters  affecting  the  whole  state.  If  the  authority  thus  conferred 
upon  the  Governor  and  legislative  assembly  to  change  the  seat  of 
government  is  legislative  in  character,  then  clearly  it  is  legislation 
pertaining  to  the  welfare  of.  the  whole  commonwealth  The  power 
to  delegate  authority  for  general  legislation  or  authority  to  legis* 
late  upon  any  subject  general  to  the  entire  people  of  the  state  is 
everywhere  denied:  Cooley,  Const.  Lim.,  116;  State  v.  Youvq, 
29  Minn.,  474-551;  Barto  v.  Himrod,  8  N.  T.,  483;  Santo  v. 
State,  2  Iowa,  203;  Ex  parte  Wall,  48  Cal.,  279;  Brown  v. 
Fleischner,  4  Or.,  132;  State  v.  Wilcox,  42  Conn.,  364;  Locke's 
'Appeal,  72  Pa.  St.,  491;  Rice  v.  Foster,  4  Harr.,  (Del.)  479; 
Lambert  v.  Ledwell,  62  Mo.,  188;  Lord  v.  Oconto,  47  Wis.,  386; 
Meshmeier  v.  State,  11  Ind.,  482;  State  v.  Swisher,  17  Tex., 
441.  If  such  authority  is  to  be  deemed  administrative  rather 
than  legislative,  the  rule  is  equally  uniform  and  unquestioned 
that  it  cannot  be  delegated:  Cooley,  Const.  Lim.,  205.  "A 
trust  created  for  any  public  purpose  cannot  be  assignable  at  the 
will  of  the  trustee."  See  Maxwell  v.  Bay  City  Bridge  Con 
cited  above. 

In  a  well  considered  case  recently  decided  by  the  Supreme  Court 
of  Minnesota  the  correct  rule  is  declared.  It  appears  that  the 
charter  of  the  city  of  Minneapolis  gave  the  city  council  such 
powers  as  enabled  the  council  to  make  reasonable  regulations  as  to 
where  or  within  what  parts  of  the  city  the  business  of  vending 
spirituous  and  malt  liquors  might  be  carried  on.     Under  this 
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power  the  mayor  was  authorized  by  the  city  council  and  did  desig- 
nate the  districts  or  parts  of  the  city  where  the  sale  should  be 
allowed,  which  acts  of  the  mayor  were  approved  by  the  city  coun- 
cil. A  case  involving  this  question  was  taken  to  the  Supreme 
Court,  and  in  the  opinion  the  court  say:  "But  this  power  to 
"  regulate  is  vested  in  the  city  council.  It  is  a  power  which  they 
u  cannot  delegate  to  any  person  or  officer.  It  is  a  legislative  act 
"  which  they  must  perform  themselves,  and  they  can  only  exercise 
"  it  by  ordinance  enacted  in  the  manner  prescribed  in  the  charter. 
"  Of  course,  they  may  impose  mere  executive  or  ministerial  duties, 
"  6uch  as  approving  the  bond,  receiving  license  fee,  and  issuing 
"  the  license,  on  certain  officers,  as  they  have  done  in  the  present 
"  case.  These  are  mere  executive  and  ministerial  acts  to  be  per- 
4i  formed  in  the  execution  of  the  ordinance;  but  they  cannot  dele- 
"  gate  their  legislative  powers.  The  ordinance,  in  that  respect, 
"  must  be  complete  when  it  leaves  the  hands  of  the  city  council. 
"  The  limits  within  which  the  sale  of  liquor  should  be  confined  is 
"  a  matter  which  the  council  must  determine.  It  calls  for  the 
"  exercise  of  legislative  discretion.  They  can  no  more  remit  to  the 
"  mayor  the  right  to  determine  this  than  they  can  the  question  of 
"  the  amount  of  the  license  fee.  But  this  is,  in  effect,  what  they 
"  have  done  in  this  case:"     In  re  Wihon,  19  N.  W.  Rep.,  725. 

I  now  arrive  at  the  question:  Does  this  act  of  the  legislative 
assembly  undertake  to  confer  upon  these  defendants  the  power  to 
change  the  seat  of  government  from  Yankton,  the  former  location, 
to  some  other  district  of  country,  to  be  by  them  selected  and  des- 
ignated? If  it  does,  then  it  is  a  clear  delegation  of  the  power  con- 
ferred by  Congress  upon  tlie  Governor  and  legislative  assembly, 
and  is  void,  and  the  duties  thereunder  cannot  lawfully  be  performed 
by  them.  All  of  the  duties  to  be  performed  by  the  defendants 
other  than  the  selection  of  the  seat  of  government  depend  upon 
such  selection,  and  if  the  authority  thus  to  select  is  wantincr.  the 
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whole  statute  fails — there  will  remain  no  duty  which  the  defend- 
ants can  perform  under  the  act.  We  are  to  give  this,  like  other 
statutes,  a  reasonable  interpretation.  We  are  to  view  it  in  the 
light  of  common  sense.  We  should  endeavor  to  discover  its  real 
intent  and  meaning,  upholding  it,  if  we  can,  but  unhesitatingly 
pronouncing  its  invalidity,  if  it  shall  be  so  found.  First,  let  us 
inquire  what  is  its  purpose?  For  what  purpose  was  it  framed  and 
proposed?  Clearly  for  the  purpose  of  effecting  a  change  in  the 
seat  of  government.  It  so  declares.  The  Governor  and  legis- 
lative assembly  were  authorized  to  change  the  seat  of  government 
from  Yankton,  the  then  location,  to  some  other  place;  they  were 
seeking  to  do  so.  Did  6uch  enactment  effect  the  change?  If  it 
did,  then  the  change  was  made  by  the  tribunal  authorized  to  make 
it,  but  if  the  enactment  left  it  to  these  defendants  to  effect  such 
change,  then  it  was  merely  an  enactment  clothing  them  with  the 
power  to  do  what  such  tribunal  had  been  selected  and  empowered 
to  do.  We  may  gain  some  light  in  seeking  the  proper  construc- 
tion of  this  statute  by  ascertaining  the  meaning  of  the  term  "may 
be  changed,"  used  in  the  law  of  Congress.  Webster  defines  the 
verb  ."change  "as  "  to  put  one  thing  in  the  place  of  another," 
"  to  exchange,"  "  to  alter  or  make  different,"  u  to  cause  to  pass 
from  one  state  or  place  to  another."  To  effect  a  change  in  the 
seat  of  government  necessitated  the  substitution  of  another  place 
for  Yankton,  the  then  seat.  No  change  would  or  could  be  effected 
without  and  until  such  other  place  was  thus  substituted.  Declar- 
ing the  seat  of  government  removed  from  the  city  of  Yankton  did 
not  effect  a  change.  A  removal  could  only  be  made  by  the  sub- 
stituting of  some  other  district  of  country  in  lieu  of  the  city  of 
Yankton.  The  very  gist  and  essence  of  the  change  was  the  selec- 
tion and  location  of  another  place  or  district  other  than  the  city  of 
Yankton.  Now,  by  this  enactment  the  defendants  were  appointed 
for  the  purpose  of  doing  that  very  thing  which  was  essential  and 
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absolutely  requisite  to  effect  a  change  in  the  seat  of  government. 
Section  4,  in  express  terms,  provides  that  u  the  commissioners,  or 
"  a  majority  of  them,  shall  select  a  suitable  site  for  the  seat  of 
"  government  of  the  Territory  of  Dakota,  due  regard  being  had  to 
"  its  accessibility  from  all  portions  of  the  territory,  and  its  general 
"  fitness  for  a  capital."  Undoubtedly,  this  was  conferring  upon 
these  defendants  powers  which  required  the  exercise  of  discretion, 
of  judgment,  of  wisdom,  of  patriotism;  and  it  was  putting  upon 
them  the  performance  of  duties  expressly  enjoined  upon  the  Gov- 
ernor and  legislative  assembly. 

It  seems  to  me  that  no  other  view  can  be  taken  of  this  enact- 
ment. The  attempt  was  made  to  evade  the  act  of  Congress;  to 
defeat  its  provisions.  This  was  supposed,  no  doubt,  to  be  accom- 
plished by  the  provisions  of  this  act,  which  declared  the  seat  of 
government  removed  from  the  city  of  Yankton,  and  which  repealed 
the  former  act  of  the  legislative  assembly  locating  and  establishing 
the  permanent  seat  of  government  at  Yanktou.  But  such  attempt 
was  futile.  Until  the  minds  of  the  legislators  and  Governor  had, 
in  the  forms  prescribed  by  law,  concurred  in  selecting  a  suitable 
site  for  the  seat  of  government,  and  manifested  such  concurrence 
in  the  legal  mode,  no  removal  did  or  could  take  place;  and  there 
was  no  more  authority  to  confer  upon  these  defendants  the  per- 
formance of  a  part  of  the  duty,  than  there  was  to  confer  upon  them 
the  whole  of  the  duty  prescribed  by  Congress  to  be  performed  by 
the  Governor  and  legislative  assembly.  JNo  one  would  contend  for 
a  moment  that,  in  direct  terms,  the  legislative  assembly  could  by 
law  confer  upon  these  defendants  the  power  to  change  the  seat  of 
government.  What  cannot  be  done  directly,  can  no  more  be  done 
by  indirection.  As  we  have  seen,  to  effect  a  change  in  the  seat  of 
government,  a  determination  to  remove  it  from  the  city  of  Yank- 
ton is  necessary,  and  a  selection  and  its  location  upon  or  in  another 
district  is  essential. 
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In  this  act  the  legislative  assembly  went  so  far  as  to  determine 
upon  its  removal,  but  failed  to  select  a  place  to  which  it  should  be 
removed.  This  latter  duty,  essential  as  it  is  to  effect  a  change,  was 
put  upon  these  defendants.  It  would  have  been  just  as  valid  for 
the  Governor  and  legislative  assembly  to  have  delegated  to  these 
defendants  the  power  to  determine  whether  it  should  or  should  not 
be  removed,  as  to  confer  upon  them  the  other  duty — of  selecting 
a  suitable  site  to  which  such  removal  could  be  made.  There  was 
no  power  conferred  upon  the  legislature  and  Governor  to  repeal 
the  act  locating  the  seat  of  government,  and  thus  to  cause  an  in- 
ter-regnum  to  exist,  during  which  no  seat  of  government  was  des- 
ignated whereat  the  governmental  functions  were  to  be  performed. 
The  power  given  was  to  change;  that  is,  to  substitute  another 
place  for  the  place  theretofore  fixed  upon.  Now,  necessarily,  such 
change  required  the  location  of  a  new  seat  of  government,  and> 
necessarily  preceding  that,  there  must  have  been  the  selection  of 
such  new  seat.  Such  selection  involved  the  exercise  of  those  qual- 
ities which  could  not  be  delegated.  Still,  we  find  in  this  act  that 
these  defendants  are  appointed- for  the  express  purpose  of  locating 
the  seat  of  government — the  new  seat.  Therefore,  they  are  ap- 
pointed to  do  the  precise  thing  which  the  Governor  and  legislative 
assembly  are  authorized  and  empowered  to  do.  This  is  a  clear 
and  unquestioned  attempted  delegation  of  such  powers  as  cannot, 
by  any  rule  of  law,  be  delegated.  It  is  an  evident  attempt  at 
evading  the  plain  letter  as  well  as  the  spirit  of  the  law  of  Con- 
gress, and  ought  to  be  barren  in  its  results. 

Let  us  illustrate:  Suppose  these  gentlemen  had  never  qualified 
or  acted,  and  no  others  had  been  appointed  in  their  stead,  would 
the  seat  of  government  have  been  changed?  Would  any  one  con- 
tend for  a  moment  that  a  change  could  have  been  effected  without 
their  action?  If  so,  where  to?  The  seat  of  government  could  not 
Vol.  in — 54 
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have  been  changed  from  Yankton  into  space.  It  wonld  not  have 
been  changed  by  annihilating  the  seat  of  government.  Again: 
Suppose  the  commission  bad  selected  Yankton  as  the  most  eligible 
place,  in  their  judgment, — which,  under  the  law,  they  might  do, — 
would  there  have  been  a  change?  This  illustrates  how  strange  and 
singular  is  the  construction  sought  to  be  put  upon  this  statute,  in 
[an  attempt  to  sustain  it,  by  the  argument  that  the  seat  of  govern- 
ment was  by  the  law  changed,  and  not  by  these  defendants.  It 
would  be  a  bolder,  *f  not  a  more  conclusive,  legal  proposition,  to 
claim  the  right  to  delegate  these  delegated  powers. 

It  is  urged  strongly  that  in  determining  this  question  of  the 
legal  construction  of  the  organic  law  of  this  territory,  we  should 
consider  "  the  convenience  of  such  delegation,  the  obvious  diffi- 
culties in  the  way  of  a  direct  selection  by  the  legislature/' 

Judge  Story  lays  it  down  as  a  rule  of  great  importance,  "  not  to 
enlarge  the  construction  of  a  given  power  beyond  the  fair  Bcope  of 
its  terms,  merely  because  the  restriction  is  inconvenient,  impolitic, 
or  even  mischievous:"  Story  on  Const.,  Sec.  425.  "  Courts  have 
nothing  to  do  with  the  argument  of  inconvenience:  "People  v. 
Morrell,  21  Wend.,  583.  "  If  the  right  claimed  is  conferred  by 
implication,  such  implication  must  be  a  necessary,  not  a  conjec- 
tural or  argumentative,  one:"     Field  v.  People,  2  Scam.,  83. 

Looking  to  the  rules  which  govern  in  determining  the  power  of 
municipal  corporations,  (and  they  are  authoritative  in  this  case,) 
we  find  it  stated  that  "  the  reasonable  presumption  is  that  the  state 
has  granted,  in  clear  and  unmistakable  terms,  all  that  it  has  de- 
signed to  grant  at  all:"     Cooley  on  Const.  Lim.,  234,  235. 

"  It  must  be  taken  for  settled  law  that  a  municipal  corporation 
"  possesses  and  can  exercise  the  following  powers,  and  no  others: 
u  jriT8t^  those  granted  in  express  terms;  second*,  those  necessarily 
"  implied,  or  necessarily  incident  to  the  powers  expressly  granted; 
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u  third,  those  absolutely  essential  to  the  declared  objects  and  pur- 
"  poses  of  the  corporation — not  simply  convenient,  but  indispen- 
"  sable:"     Merriam  v.  Moody,  25  Iowa,  163. 

u  The  general  rule  is,  that  a  delegated  power  can  be  redelegated, 
"  in  the  absence  of  an  expressed  right  of  substitution,  only  when 
'*  it  is  customary,  necessary,  or  otherwise  fairly  to  be  presumed 
"  from  the  circumstances  surrounding  the  transaction:"  Story  on 
Agency,  Sec.  14. 

Judge  Bronson  says,  iu  Oakley  v.  Aspinwall,  3  N.  Y.,  568: 
"  Believing,  as  I  do,  that  the  success  of  free  institutions  depends 
'"  on  a  rigid  adherence  to  the  fundamental  law,  I  have  never 
"  yielded  to  considerations  of  expediency  in  expounding  it.  There 
"  is  always  some  plausible  reason  for  the  latitudinarian  construc- 
"  tions  which  are  resorted  to  for  the  purpose  of  acquiring  power; 
"  some  evil  to  be  avoided,  or  6ome  good  to  be  obtained,  by  push- 
"  ing  the  powers  of  the  government  beyond  their  legitimate  boun- 
u  dary.  It  is  by  yielding  to  such  influences  that  constitutions  are 
"  gradually  undermined,  and  finally  overthrown.  My  rule  has 
"  ever  been  to  follow  the  fundamental  law  as  it  is  written,  regard- 
"  less  of  consequences.  If  the  law  does  not  work  well  people  can 
"  amend  it,  and  inconvenience  can  be  borne  long  enough  to  await 
"  that  process.  But  if  the  legislature  or  the  courts  undertake  to 
"  cure  defects  by  forced  and  unnatural  constructions,  they  inflict 
"  a  wound  upon  the  constitution  which  nothing  can  heal.  One 
"  step  taken  by  the  legislature  or  the  judiciary,  in  enlarging  the 
u  powers  of  the  government  opens  the  door  for  another,  which  will- 
"  be  sure  to  follow;  and  so  the  process  goes  on,  until  all  respect 
"  for  the  fundamental  law  is  lost,  and  the  powers  of  the  govern- 
"  ment  are  just  what  those  in  authority  are  pleased  to  call  them." 

The  following  rule  is  invoked  by  the  appellant,  and  approved 
in  the  opinion  of  the  majority  of  this  court:     "  If  wisdom  is  to  be 
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"  gained  from  the  teachings  of  the  pa6t,  and  judicial  decision  is  to 
u  be  made  in  the  lierht  of  governmental  experience;  if,  as  Caton 
"  said,  we  may  4  feel  warranted  in  looking  at  the  past  to  see  what 
**  kind  of  laws  legislative  bodies  have  been  in  the  habit  of  passing/ 
"  in  order  to  determine  what  are  the  proper  limits  of  legislative 
"  authority,  the  attention  of  the  court  is  now.  respectfully  invited 
u  to  a  line  of  precedents  upon  the  specific  point#in  question  which 
"  is  without  break  or  flaw,  and  absolutely  authoritative  in  exam- 
«  pie." 

Let  this  rule  be  rigidly  applied  to  the  determination  of  this 
case.  Certain  precedents  are  claimed  for  the  location  of  capitals  ' 
by  commissioners:  First,  by  certain  states;  second,  by  territories; 
third,  by  Congress.  A  careful  examination  of  all  the  cases  cited 
will  show  whether  these  supposed  precedents  support  the  theory 
of  the  appellants  or  of  the  respondents.  The  state  cases  are  Illi- 
nois and  Nebraska;  the  territorial  cases  are  Montana,  Colorado, 
and  Iowa;  and  the  further  case  cited  is  that  of  the  location  of  the 
federal  capital.  The  appellant  claims  that  each  of  these  are  cases 
in  point  in  determining  the  application  of  the  above  rule. 

In  the  case  of  Illinois  the  facts  were  these:  The  constitution 
of  the  state  expressly  authorized  and  required  the  legislature  to 
appoint  a  commission  to  select  certain  lands,  expected  to  be  do- 
nated by  Congress,  upjn  which  should  be  located  the  permanent 
seat  of  government.  How  this  case  can  be  twisted  into  a  delega- 
tion of  delegated  powers  is  more  than  I  can  comprehend.  The 
constitution  was  the  expressed  will  of  the  sovereign.  The  leg- 
islature acted  in  accordance  with  that  express  will.  Congress 
made  the  expected  cession.  The  agents,  authorized  by  the  prin- 
cipal to  be  appointed,  selected  the  lands  out  of  such  cession, 
whereon  the  seat  of  government  was  located.  In  the  case  of  Illi- 
nois, then,  all  that  can  be  claimed  for  it,  and  all  that  it  is,  treating 
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the  constitution  as  the  voice  of  the  sovereign  people,  the  principal 
expressly  conferred  upon  their  agents — the  legislature — the  au- 
thority to,  and  made  it  their  duty  to  substitute,  for  the  purpose 
of  the  selection  of  such  lands  as  should  be  granted  by  the  govern- 
ment, other  agents  of  the  people. 

In  the  case  of  the  state  of  Nebraska  its  then  constitution  con- 
tained no  provision  in  relation  to  the  seat  of  government,  except 
that  the  legislative  assembly  should  meet  at  Omaha  at  its  first  ses- 
sion. The  state  possessed  certain  lands,  situated  within  the  limits 
of  certain  counties.  These  lands  were  limited  in  area.  They  had 
been  granted  to  the  state  by  the  general  government.  It  was  de- 
termined to  make  them  available  for  the  erection  of  public  build- 
ings and  the  location  thereon  of  the  seat  of  government,  and  the 
state  legislature  authorized  certain  state  officers,  to- wit:  the  Gov- 
ernor, Secretary,  and  another,  to  select  from  these  lands  a  section 
most  suitable  on  which  to  build  a  city,  and  constituted  it  the  seat 
of  government  for  the  state;  and  thereafter,  by  express  provision 
in  the  subsequently  adopted  new  constitution,  fixed  the  locality  as 
the  permanent  seat  of  government.  It  will  be  observed  in  this 
instance  that  no  direction  or  prohibition  was  contained  in  the  con- 
stitution governing  or  prescribing  the  duty  of  the  legislature  in. 
this  regard.  They  were  the  representatives  of  the  sovereign  power, 
— the  principal;  except  as  limited  in  the  constitution  their  voice 
was  the  voice  of  the  principal  The  powers  which  they  exercised 
were  exercised  by  them  possessing  all  power  which  the  people 
possessed.  This  is  the  nearest  in  legislative  precedent  of  any  of 
the  instances  cited,  but  clearly  distinguishable  from  this  legisla- 
tion, where  the  Governor  and  legislative  assembly  of  the  territory 
are  exercising  merely  such  powers  as  have  been  expressly  or  by 
necessary  implication  conferred  upon  them  by  the  source  of  power,, 
the  Congress  of  the  United  States. 

The  next  case  is  that  of  Iowa..    On  January  21,.1839,  the  terrw 
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torial  legislature  passed  an  act  authorizing  a  commission  to  select 
a  location  for  the  seat  of  government,  restricting  them  to  the 
county  of  Johnson.  On  the  same  day  a  supplemental  act  was 
passed,  which  provided  that  no  further  steps  should  be  taken,  after 
the  selection  and  report  thereof  to  the  Governor,  until  the  consent 
of  the  United  States  should  be  obtained,  and  also  authorized  the 
Governor  to  apply  to  Congress  for  a  donation  of  four  sections  of 
land  on  which  to  locate  the  seat  of  government;  and  also,  on  the 
same  day,  by  resolution,  instructed  the  Delegate  to  Congress  to 
ask  for  such  donation  of  land  on  which  to  locate  the  seat  of  govern- 
ment, to  be  selected  by  the  commissioners;  thus  showing  beyond 
controversy  that  nothing  could  be,  or  was  intended  to  be,  done 
until  Congress  had  acted  and  consented  to  this  mode  of  locating 
the  seat  of  government. 

It  will  thus  be  seen  that  in  the  Iowa  case  the  commission  was 
limited  to  a  single  county,  and  the  legislature  provided  that  noth- 
ing should  be  done  until  the  consent  of  the  United  States  was  ob- 
tained. Congress  did  consent,  and  furnished  the  means  to  carry 
into  execution  the  act  of  the  Iowa  legislature  before  a  step  was 
taken  towards  the  location  of  the  site  of  the  capitol.  With  the 
act  of  the  Iowa  legislature  constituting  the  commission  before 
Congress,  and  waiting  its  approval,  Congress  approved  the  mode 
by  furnishing  the  land  to  be  selected  under  the  authority  of  the 
territorial  legislature,  and  not  by  the  Governor  and  legislative 
assembly.  It  was  an  emphatic  and  unmistakable  approval,which, 
to  that  extent,  amounted  to  a  modification  of  the  original  Organic 
Act  of  Iowa. 

The  next  case  cited  is  that  of  Montana.  Section  1945,  of  the 
Kevised  Statutes  of  the  United  States,  provides  as  follows:  "  That 
"  the  seat  of  government  shall  not  be  at  any  time  changed  except 
"  by  an  act  of  the  assembly,  duly  passed  and  approved,  after  due 
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u  notice  at  the  first  general  election  thereafter,  by  a  majority  of 
"  the  legal  votes  cast  on  that  question."  When  the  capital  of  that 
territory  was  changed,  no  commission  was  created,  or  sought  to  be 
created,  but  an  act  to  change  the  location  passed  the  assembly 
which  was  approved  by  a  majority  of  the  legal  votes  cast  on  that 
question,  in  exact  accordance  with  the  provisions  of  the  Organic 
Act. 

The  appellants'  next  ca6e  is  that  of  Colorado.  In  that  case  the 
location  was  restricted  by  the  legislature  to  the  town  of  Colorado. 
In  other  words,  the  legislature  designated  the  town  of  Colorado  as 
the  capital,  and  appointed  commissioners  to  designate  the  location 
of  the  territorial  buildings  within  such  town.  Great  stress  was 
laid  by  the  counsel  upon  the  act  of  Congress  authorizing  the  ap- 
pointment of  a  commission  to  survey,  limit,  and  define  the  boun- 
daries of  a  district  of  country  10  miles  square,  which  "may  by 
cession  of  particular  states  and  the  acceptance  of  Congress  become 
the  seat  of  government  of  the  United  States."  See  Article  1,  Sec. 
8,  of  Constitution  of  the  United  States. 

Where  this  district  should  be  located,  and  where  the  permanent 
seat  of  government  should  be  established,  early  attracted  the  atten- 
tion of  Congress.  A  partial  review  of  the  history  of  this  act  may 
be  instructive.  Hamilton  was  Washington's  secretary  of  the  treas- 
ury. He  was  anxious  to  secure  the  passage  by  Congress  of  certain 
financial  measures,  and  among  them  the  assumption *by  the  general 
government  of  the  debts  contracted  by  the  several  colonies  or  states 
for  the  maintenance  of  troops  during  the  war.  He  imagined  that 
the  stability  of  the  new  government  depended  on  the  passage  of 
these  measures.  The  northern  members  very  generally  favored 
assumption.  The  Virginia  members,  with  one  exception,  opposed 
it,  but  were  anxious  to  secure  the  capital  on  the  Potomac.  Har- 
risburg,  Baltimore,  New  York,  Germantown,  Philadelphia, Wright's 
Ferry,  on  the  Susquehanna,  and  some  point  near  Georgetown,  on 
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the  Potomac,  were  the  contending  places  for  the  seat  of  govern- 
ment. 

A  late  biographer  of  Jefferson  says:  "  And  so  the  debate  went 
"  on  day  after  day.  The  Susquehanna  men  triumphed  in  the 
u  house,  but  the  senate  sent  back  the  bill  with  4  Susquehanna  ' 
"  stricken  out  and  'Germantown  '  inserted.  The  house  would  not 
"  accept  the  amendment,  and  the  session  ended  before  a  place  had 
"  been  agreed  upon.  The  subject  being  resumed  in  the  spring  of 
"  1790,  it  was  again  productive  of  heat  and  recrimination;  again 
"  the  south  was  outvoted,  and  the  Potomac  rejected  by  a  small 
ft  majority.  Baffled  in  the  house,  southern  men  renewed  their 
u  efforts  over  Mr.  Jefferson's  wine  and  hickory  nuts  in  Maiden 
ft  Lane.  Two  sets  of  members  were  sour  or  6avage  from  the  loss 
*"  of  a  measure  upon  which  they  had  set  their  hearts.  Southern 
"  men  had  lost  the  capital  and  northern  men  assumption.  Then 
u  it  was  that  the  original  American  log-roller  (name  unrecorded) 
u  conceived  the  idea  of  this  bad  kind  of  compromise.  The  bar- 
<cgain  was  this:  Two  southern  members  should  vote  for  assump- 
"  tion,  and  so  carry  it,  and  in  return  for  this  concession  Hamilton 
u  agreed  to  induce  a  few  northern  members  to  change  their  votes 
u  on  the  question  of  the  capital,  and  so  fix  it  upon  the  Potomac 
"  It  was  agreed  at  length  that  for  the  next  ten  years  the  seat  of 
u  government  should  be  Philadelphia,  and  finally  near  George- 
u  town.  How  much  trouble  would  have  been  saved  if  some  pro- 
"  phetic  member  had  been  strong  enough  to  carry  a  very  simple 
"  amendment  to  strike  out  ten  years  and  insert  one  hundred.  And 
u  in  that  case  what  an  agreeable  task  would  have  been  devolved 
u  upon  this  generation  of  repealing  Germantown  and  beginning  a 
"  suitable  capital  at  the  proper  place.  To  the  last  of  his  public 
"  life  Jefferson  never  ceased  to  regret  the  part  he  had  innocently 
"  taken  in  this  bargain:"     Parton's  Life  of  Jefferson,  394. 

Chief  Justice  Marshall  says,  in  his  Life  of  Washington,  vol.  2, 
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page  190:  u  At  length  a  compact  respecting  the  temporary  and 
permanent  seat  of  government  was  entered  into  between  the 
friends  of  Philadelphia  and  the  Potomac,  stipulating  that  Con- 
gress should  adjourn  to  and  hold  its  sessions  in  Philadelphia  for 
ten  years,  during  which  time  buildings  fur  the  accommodation 
of  the  government  should  be  erected  at  some  place  on  the  Poto- 
mac, to  which  the  government  should  remove  at  the  expiration 
of  the  term.  This  compact  having  united  the  representatives  of 
Pennsylvania  and  Delaware  with  the  friends  of  the  Potomac  in 
favor  of  both  the  temporary  and  permanent  residence  which  had 
been  agreed  on  between  them,  a  majority  was  produced  in  favor 
of  the  two  situations,  and  a  bill  which  was  brought  into  the  sen- 
ate, in  conformity  with  this  previous  arrangement,  passed  both 
houses  by  small  majorities.  This  act  was  immediately  followed 
by  an  amendment  to  the  bill,  then  pending  before  the  senate,  for 
funding  the  debt  of  the  Union.  The  amendment  was  similar  in 
principle  to  that  which  had  been  unsuccessfully  proposed  in  the 
house  of  representatives.  By  its  provisions  twenty-one  millions 
five  hundred  thousand  dollars  of  the  state  debts  were  assumed  in 
specified  proportions,  and  it  was  particularly  enacted  that  no  cer- 
tificate should  be  received  from  a  state  creditor  which  could  be 
ascertained  to  have  been  issued  for  any  purpose  other  than  com- 
pensations and  expenditures  for  services  or  supplies  towards  the 
prosecution  of  the  late  war  and  the  defense  of  the  United  States, 
or  of  some  part  thereof  during  the  same.  When  the  question 
was  taken  in  the  house  of  representatives  on  this  amendment, 
two  members,  representing  districts  on  the  Potomac,  who  in  all 
the  previous  stages  of  the  business  had  voted  against  the  assump- 
tion, declared  themselves  in  its  favor,  and  thus  the  majority  was 
changed." 

Attention  is  also  called  to  the  works  of  Madison,  to  the  Life  of 
Vol.  m — 55 
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Hamilton,  by  Lodge,  page  123,  and  a  very  exhaustive  review  "of 
this  legislation  will  be  found  in  SchaifTs  History  of  Maryland, 
commencing  on  page  564. 

Tbe  location  finally  adopted  was  the  result  of  a  trade  by  which 
two  of  the  u  Potomac  members  "  voted  for  the  assumption  of  the 
state  debts,  in  return  for  which  northern  members  voted  for  the 
Potomac  location.  See  Jefferson's  Works,  IX,  93.  This  is  men- 
tioned to  show  that  when  Congress  decided  to  locate  the  seat  of 
government  upon  the  Potomac  it  exercised  a  positive  choice  and 
made  the  selection  as  definitely  as  under  the  circumstances  was- 
required.  The  Susquehanna,  the  Delaware,  and  all  other  localities, 
were  rejected,  and  the  commissioners  had  nothing  to  do  but  to 
se^ct  the  best  site  within  the  tract  designated.  When  it  is  con- 
sidered that  the  country  was  at  that  time  but  sparsely  settled  and 
little  known,  the  limitation  to  a  tract  but  five  or  six  times  the 
size  of  the  district  to  be  taken  is  small  enough.  When  the  heat 
of  the  contest  is  considered,  displaying  us  it  did  the  beginning 
of  that  sectional  feeling  between  north  and  south  which  has  raged 
so  long,  and  when  regard  is  had  to  the  price  which  the  south  paid 
for  tbe  location — the  voting  for  the  assumption  of  state  debts 
which  had  already  been  rejected  by  the  south — it  is  hardly  possi- 
ble to  claim  that  this  is  a  precedent  for  giving  to  a  board  of  com- 
missioners an  unlimited  power  of  selection.  Moreover,  there  are 
marked  differences  in  the  purpose  and  scope  of  these  two  acts. 
Congress  having  chosen  the  locality,  and  even  specified  that  the 
buildings  should  be  on  the  east  bank  of  the  Potomac,  provided  for 
the  appointment  of  commissioners  by  the  President  to  carry  out 
the  necessary  work  of  detail;  in  a  word,  experts,  surveyors  who 
should  u  survey,  define,  and  limit  a  district  of  territory  within  the 
limits  named."  These  commissioners  were  not  called  upon  to  de- 
cide where  within  the  United  States  the  federal  seat  of  government 
should  be,  comparing  the  advantages  of  various  localities  as  to 
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accessibility  and  general  fitness,  but  simply  to  select  within  the 
prescribed  territory  such  a  district  as  Vas  best  fitted  for  the  site  of 
public  buildings  and  for  the  laying  out  of  acity.  When  Congress 
passed  that  act  it  practically  fixed  the  location  of  the  capital  of 
the  United  States.  Had  this  bill  been  equally  definite  it  would 
have  confined  the  location  to  some  county;  for  illustration,  say  the 
county  of  Beadle,  or  Davison,  or  Spink,  or  to  a  point  on  the  east 
bank  of  the  Missouri  river,  between  the  mouth  of  Medicine  creek 
and  Fort  Sully,  in  Dakota;  or,  perhaps,  on  the  east  bank  of  the 
Missouri  river  above  the  mouth  of  Apple  creek. 

In  any  of  these  cases  would  there  have  been  any  doubt  but  the 
legislature  had  exercised  its  judgment,  had  approximately  fixed 
the  location  of  the  capital,  and  not  delegated  to  a  commission  all 
the  discretion  which  could  be  exercised?  In  every  case  when  a 
commission  has  been  provided  for  to  select  the  location  of  a  cap- 
ital, the  legislature,  or  Congress,  as  the  case  may  be,  has  des- 
ignated its  choice  so  definitely  as  to  exclude  all  contending  points 
Jbrthe  location,  except  one,  with  the  sole  exception  of  the  state 
(not  territory)  of  Illinois,  where  the  mode  of  selection  was  definitely 
fixed  in  the  constitution. 

From  the  whole  case  I  must  conclude  that  the  act  of  the  terri- 
torial legislature  creating  the  capital  commission  was  unwarranted 
and  invalid,  and  that  the  judgment  of  the  District  Court  should 
be  affirmed. 


Bush  et  al.  v.  The  Northern  Pacific  R.  R.  Co. 

INSTBUOTION8:  ASSUMING  UNDISPUTED  PACTS   IN  BVIDBNOE:  NOT  EBBOB.      In 

an  action  against  a  oommon  carrier  to  recover  damages  for  negligence  in 
failing  to  safely  carry  and  deliver  property,  all  the  witnesses  testifying  to 
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aome  loss,  and  the  only  conflict  in  the  testimony  being  as  to  the  amount  of 
the  loss:  Held,  not  error  for  the  court  to  assume  that  there  was  some  dam- 
age or  loss,  and  to  instruct  the  jury  that  the  only  question  upon  that  part 
of  the  case  was  as  to  the  amount  of  the  loss  sustained  by  plaintiffs,  and  this 
the  jury  were  to  find. 

2.  assignment  of  xbbob:  iksufficient.  The  particular  error  relied  upon  in 
a  motion  for  a  new  trial,  or  upon  which  a  reversal  of  the  judgment  is  de- 
manded, should  be  pointed  out,  and,  unless  so  presented,  assignments  of 
error  will  not  be  considered;  following  the  decision  of  this  court  in  Caulfield 
v.  Bogle,  2  Dak.,  464. 

Appeal  from  the  District  Court  of  Stutsman  County. 

The  case  is  stated  in  the  opinion. 

White  dk  lleuritt,  for  defendant  and  appellant. 

Johnson  NickeuSy  for  plaintiffs  and  respondents.     No  briefs 
on  file. 


Hudson,  J. — This  action  was  brought  by  the  plaintiffs  and  re- 
spondents against  the  defendant  and  appellant  to  recover  of  the 
defendant  as  a  common  carrier  damages  sustained  upon  a  contract 
•  for  the  transportation  of  goods.  The  plaintiffs  allege  among  other 
things,  that  on  the  26th  day  of  April,  A.  D.  1882,  the  defendant, 
in  consideration  of  $40.90,  agreed  to  carry  from  Minneapolis,  in 
the  State  of  Minnesota,  to  Jamestown,  in  the  Territory  of  Dakota, 
and  there  deliver  to  the  plaintiffs  certain  goods,  consisting  of 
about  twenty-eight  bushels  of  corn,  of  the  value  of  $24.97,  and 
three  hundred  and  eighty-eight  bushels  of  oats,  of  the  value  of 
$258.97,  the  property  of  the  plaintiffs,  which  was  delivered  to  the 
defendant,  who  received  the  same  upon  the  agreement,  for  the 
purpose  above  mentioned;  that  the  defendant  did  not  safely  carry 
and  deliver  said  goods  mentioned  in  pursuance  of  said  agreement, 
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but  on  the  contrary  the  defendant  so  negligently  conducted  its 
business  as  a  common  carrier  that  the  corn  and  oats  were  wholly 
lost,  to  the  damage  of  the  plaintiffs  of  $387,  for  which  they  de- 
manded judgment.  The  defendant  answered  by  a  general  denial 
of  the  plaintiffs'  claim.  On  the  trial  before  the  jury,  the  plain- 
tiffs, to  support  their  case,  called  six  witnesses,  who  were  duly 
6worn  and  testified.  The  defendant  introduced  no  proof.  The 
case  was  submitted  to  the  jury,  under  the  charge  of  the  Court, 
who,  after  deliberation,  found  a  verdict  for  the  plaintiffs  in  the 
sum  of  $310.83.  A  motion  by  defendant  for  a  new  trial  was  over- 
ruled by  the  Court,  and  judgment  was  entered  upon  the  verdict, 
from  which  the  defendant  appealed.  The  case  is  presented  to  this 
court  upon  the  brief  of  the  appellant,  no  oral  argument  having 
been  made,  and  no  brief  was  filed  by  the  respondents.  The  ap- 
pellant assigns  seven  grounds  of  error  as  occurring  at  the  trial, 
upon  which  a  reversal  of  the  judgment  is  demanded.  The  first 
four  of  these  grounds  of  error  relate  to  the  charge  of  the  Court  to 
the  jury,  and  may  all  be  considered  together.  That  portion  of  the 
charge  of  the  Court  to  which  exception  is  taken,  is  as  follows: 

"  The  only  question  for  you  to  consider  is  what  amount  there 
"  was  short  when  the  grain  reached  here  (Jamestown.)  The 
"  amount  of  shortage  is  really  the  dispute  in  this  case,  and  to 
"  determine  that  question  of  course  you  must  take  into  consid- 
"  eration  all  the  facts  connected  with  the  case.  The  cars,  it  seems, 
"  were  thrown  from  the  track,  and  the  company  got  the  grain  out, 
"  and  transferred  it  to  other  cars  as  soon  as  they  could,  and  sent 
"  it  on  to  Jamestown.  You  have  heard  from  the  witnesses  when 
"  it  arrived  there.  After  being  notified  that  the  cars  were  here 
"  they  went  and  measured  it,  and  they  found,  as  they  say,  a  short- 
ly age.  The  plaintiffs'  witnesses  have  come  upon  the  stand  and 
"  they  tell  you  the  amount  of  shortage  that  they  found,  and  how 
"  they  found  it,  on  the  corn  and  on  the  oats.     Counsel  for  the  de- 
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**  fendant  has  called  out  on  cross  examination  some  testimony 
44  with  regard  to  what  took  place  at  the  time  the  grain  was  taken 
"  from  the  wrecked  cars  and  put  into  other  cars,  and  some  testi- 
"  mony  showing  that  there  was  but  little  loss  or  but  little  waste 
"  at  the  time.  'L'he  amount  of  waste  on  the  corn,  it  is  claimed  by 
k4  the  counsel,  was  not  to  exceed  some  ten  bushels  in  the  trans- 
"  shipment.  The  waste  on  the  oats  does  not  appear.  The  wet 
44  oats  were  left  in  the  car;  the  dry  oats  were  put  in  another  car 
44  and  forwarded,  and  these  plaintiffs,  as  it  is  said,  took  the  grain 
"  from  the  cars  and  measured  the  amount,  and  kept  an  account  of 
44  it,  and  you  have  heard  their  statement  here.  It  is  for  you  to* 
44  determine  what  was  the  shortage  for  which  the  company  is  lia- 
44  ble.  It  is  a  fair  dispute  or  misunderstanding  about  this  claim, 
"  and  the  defendant  never  has  paid  it,  because  it  never  became 
44  satisfied  how  much  it  ought  to  pay.  You  are  here  now  to  say 
"  how  much  they  ought  to  pay;  and  you  must  go  to  your  room, 
44  consider  this  matter  carefully  and  honestly,  and  with  the  inten- 
44  tion  of  doing  justice  between  the  parties,  as  near  as  you  can." 

It  is  contended  by  the  counsel  for  defendant  that  the  Court 
assumed  in  the  charge  certain  facts  as  proven  that  should  have 
been  passed  upon  by  the  jury — namely,  that  there  had  been  a  loss. 
But  it  appears  from  this  record  that  no  witness  has  said  there  was 
no  loss.  Four  of  these  witnesses  were  the  employes  of  the  com- 
pany at  the  time  the  accident  occurred,  and  assisted  in  taking  out 
the  grain  and  transferring  it  to  other  (Jars.  Mr.  Daley,  the  freight 
and  express  agent  of  the  defendant  company,  says  there  was  a 
wreck  below  Sanborn,  and  he  went  down  to  look  after  the  freight 
there.  These  two  car-loads  of  grain  were  in  the  wreck,  the  oats 
in  the  water;  the  corn  was  dry;  the  car  lying  on  its  side;  44 1 
could  not  see  that  a  bushel  of  corn  was  wasted;  there  might  have 
been  a  bushel."  This  is  the  nearest  any  witness  has  come  to  dis- 
puting the  loss.     Mr.  Daley  says  he  sold  the  wet  oats  and  remitted 
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the  funds  to  the  freight  agent  of  the  company.  He  further  says 
that  he  told  Bush  to  make  out  his  bill  and  send  it  in  to  the  com- 
pany; <*  they  will  undoubtedly  adjust  it."  Defendant's  counsel 
conceded  that  the  train  containing  the  cars  in  question  was  brought 
west  from  Fargo,  April  21;  reached  Sanborn,  April  22,  and  wa? 
there  wrecked. 

He  also  admitted  on  the  trial  that  the  bill  of  the  grain  shipped 
was  correct,  and  the  amount  stated  for  freight  paid  was  also  cor- 
rect. The  charge  of  the  Court  should  be  based  upon  the  evidence 
in  the  case;  and  in  this  case  there  was  no  testimony  except  what 
was  given  by  the  plaintiffs'  witnesses,  and  they  all  concurred  in 
the  statement  that  the  cars  containing  the  grain  were  thrown  from 
the  track  into  the  water,  and  that  both  corn  and  oats  were  lost, 
but  they  disagree  as  to  the  extent  of  the  loss;  some  of  them  said 
there  was  but  little. 

It  is  difficult  to  see  how  there  was  any  question  of  fact  to  be 
submitted  to  the  jury,  except  as  to  the  extent  of  the  loss.  No 
other  point  was  questioned  on  the  trial.  How  could  the  Court 
have  told  the  jury  to  weigh  the  evidence  and  determine  the  ques- 
tion whether  there  was  any  loss,  when  there  was  not  a  scintilla  of 
evidence  tending  to  deny  the  fact  which  was  testified  to  by  all  the 
witnesses?  There  was  no  conflict  in  the  testimony  on  the  ques- 
tion of  loss;  there  was  no  evidence  to  be  weighed,  and  no  prepon- 
derance to  be  found. 

The  counsel  for  the  defendant  seems  to  have  taken  great  pains 
to  produce  authority  showing  the  duty  of  the  Court  in  charging 
the  jury,  all  of  which  is  good  law  when  there  are  facts  to  which  it 
may  be  applied.  There  was  no  conflict  except  as  to  the  amount 
of  the  loss.  All  of  the  witnesses  testify  to  some  loss  on  the  grain. 
In  this  case  if  the  damages  had  been  liquidated  and  made  certain, 
the  Court  might,  and  it  would  have  been  its  duty  to  have  directed 
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a  verdict  for  the  sum  thus  made  certain,  but  as  the  only  question 
on  which  there  was  any  disagreement  of  witnesses  was  the  extent 
of  the  loss,  that  question  was  properly  submitted  to  the  jury. 

The  fifth  assignment  is  as  follows:  The  jury  erred  in  its  ver- 
dict. Sixth — the  Court  erred  in  its  judgment,  based  upon  said 
verdict.  Seventh — the  Court  erred  in  overruling  the  motion  of 
the  defendant  for  a  new  trial. 

Neither  of  these  assignments  of  error  can  be  considered,  for  the 
reason  that  they  were  not  properly  presented  to  the  court  on  the 
motion  for  a  new  trial.  No  compliance  has  been  made  with  the 
statute  or  the  rules,  as  will  be  seen  by  reference  to  the  decision  of 
this  court,  in  the  case  of  Cauljield  et  al.  v.  Bogle,  2  Dak.,  464. 
The  particular  error  upon  which  the  motion  for  a  new  trial,  or  a 
reversal  of  the  judgment  is  relied  upon  should  be  pointed  out. 

Finding  no  error  in  the  record,  the  judgment  of  the  District 

Court  is, 

Affirmed. 
All  the  Justices  concur. 


Hovey  v.  Edmison  et  al. 

tNTEfcE&T :  CONTRACT  TO  PAY  INTEREST  ON  UNPAID  INTEREST,  VAMD.  A  prom- 
issory note  providing  for  the  payment  of  interest  annually,  and  stipulating 
that  each  annual  installment  of  interest  not  paid  when  due,  should  bear 
interest  at  a  specified  rate  from  the  time  it  fell  due  till  paid:  Held,  valid 
and  legal. 

tender:  insufficient,  void  for  every  purpose:  attorney's  fee  recov- 
erable, A  tender  of  an  amount  insufficient  to  oover  the  principal  and 
interest  due  on  a  note  and  mortgage,  is  ineffectual  for  every  purpose;  and 
in  such  case,  in  an  action  to  foreclose  the  mortgage,  the  attorney  fee  therein 
stipulated  maybe  recovered. 
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3.  reduced  bate  of  iottoest:  agreement  to  aocept.  Where  it  was  tie  clear 
intention  of  the  parties  that  am  agreement  to  accept  a  reduced  ratcof  interest 
should  be  held  operative  and  binding  upon  the  parties,  only  upon  condition 
that  the  interest  at  the  reduced  rate  was  paid  at  the  time  when,  by  the 
•terms  of  the  agreement,  it  became  due:  Held,  the  interest  at  the  reduced 
rate  not  having  been  paid,  the  original  rate  of  interest  was  enforceable. 

Appeal  from  the  District  Court  of  Minnehaha  Cowvty^ 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

BartlM  Tripp  and  Wilkes  <£  Wells,  far  defendants  und  appel- 
lants, 

Winsor  6b  Swezey,t<*r  plaintiff  and  respondents.     No  briefs 
furnished 


Palmer,  J. — This  is  an  action  brought  to  foreclose  two  mort- 
gages securing  a  promissory  note  executed  by  Margaret  Edmison 
and  James  Jamison,  and  the  litigation  between  the  parties  occurs 
mainly  upon  the  question  of  interest,  the  plaintiff  claiming  that 
there  should  be  annual  rests  in  the  calculation  of  the  interest;  that 
is,  that  as  the  note  specifies  that  the  interest  should  be  payable 
annually;  and  further  says,  that  if  the  interest  is  not  paid  when 
due  such  interest  from  that  time  shall* draw  interest  at  the  rate  of 
12  per  cent,  per  annum, — that  he  is  entitled  to  calculate  interest 
'as  stipulated  by  the  note.  The  plaintiff  offered  in  evidence  the 
note  in  question,  which  is  as  follows: 

$2500.00,  Vinton,  Iowa,  March  6th,  187a 

On  the  sixth  day  of  March,  1881,  for  value  received,  we  promise  to  pay  Elijah 
A.  Hovey  or  order,  twenty-five  hundred  ($2500.00)  dollars,  with  interest  thereon 
at  the  rate  of  12  per  cent  per  annum,  payable  annually  at  Sioux  Falls,  D.  T. 

Should  any  of  the  interest  not  be  paid  when  due,  it  shall  bear  interest  at  the 
rate  of  12  per  cent,  per  annum,  and  a  failure  to  pay  any  of  said  interest  within 
thirty  days  after  due,  shall  cause  the  whole  note  to  become  due  and  collectable 
Vol,  hi— 56 
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at  once.  It  is  also  stipulated  that  should  suit  be  commenced  for  the  collection 
of  this  note,  a  reasonable  amount  shall  be  allowed  as  attorney's  fee  and  taxed 
with  the  costs  in  the  suit. 

Due,  March  Oth,  1881.  James  Jamison. 

P.  O.,  Vinton,  Benton  Co.,  Iowa.  Margaret  Edmison. 

No.  70. 

Upon  the  above  note  were  the  following  indorsements: 

March  17th,  1880,  received  $150.00  on  interest. 

(Indorsed  in  pencil.) 

Interest  10  per  cent,  after  May  6tb,  1881,  for  one  year. 

Plair.tiff  introduced  in  evidence  two  mortgages,  each  duly 
acknowledged  and  recorded,  and  each  mortgage  containing  a  stip- 
ulation for  attorney's  fees,  as  follows:  a  And  the  said  parties  of 
*•  the  first  part  do  hereby  further  covenant  and  agree  that  they 
ki  will  pay  all  taxes  and  assessments  of  every  nature  that  may  be 
k*  levied  upon  said  premises,  before  the  same  shall  become  delin- 
"  quent,  and  keep  said  premises  thereon  insured  for  at  least  $2,- 
**  500.00  -loss,  if  any,  payable  to  the  mortgagee,  as  his  interests 
»k  may  appear,  and  will  also  pay  the  sum  of  §75.00  as  attorney's 
"  fees  in  ea>e  of  a  foreclosure  of  this  mortgage  by  reason  of  the 
*•  n«in-perforiminee  of  any  of  the  conditions  hereof  by  said  parties 
kk  of  the  first  part;  and  in  case  default  shall  be  made  in  the  pay- 
fci  meut  of  the  said  sum  of  money,  or  any  part  thereof,  at  the  time 
k*  or  times  above  specified  for  the  payment. thereof,  or  in  case  of 
*•  the  nonpayment  of  any  taxes  as  aforesaid,  or  the  breach  o{  any' 
ki  covenant  or  agreement  herein  contained,  then  and  in  either  case, 
kk  {he  whole  principal  and  interest  of  said  note  shall,  at  the  option 
^  of  the  holder  thereof,  immediately  become  due  and  payable;  and 
kk  it  shall  be  lawful  in  such  case,  for  the  said  party  of  the  second 
"  part,  his  heirs,  executors,  administrators  or  assigns,  to*  grant, 
••  b-.rn-ain,  sell,  release  and  convey  the  said  premises  with  the  ap- 
"  purtenances  thereunto  belonging,  duly  authorized,  constituted, 
'■  and  app  un*ed  to  make,  execute  and  deliver  to  the  purchaser  or 
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"  purchasers,  his,  her  or  their  heirs  or  assigns  forever,  good,  ample 
*fc  and  sufficient  deeds  of  conveyance  in  the  law,  and  out  of  the 
"  moneys  arising  from  such  sales,  after  deducting  all  expenses 
44  thereof,  together  with  all  sums  paid  on  taxes,  cost  of  advertising 
*A  or  insurance  on  said  premises  and  the  said  sum  of  $75.00  attor- 
"  ney's  fees  as  aforesaid,  to  retain  the  principal  and  interest  that 
u  may  be  due  on  said  note,  rendering  the  surplus  moneys,  if  any 
"  there  be,  to  the  said  parties  of  the  first  part,  their  heirs,  exec- 
*'  utors,  administrators  or  assigns  on  demand." 

The  court  trying  the  cause,  made  the  following  findings  of  fact* 
from  the  evidence: 

I.  That  on  the  6th  of  March,  1879,  the  defendants,  Margaret 
Edmison  and  James  Jamison,  made  their  promissory  note,  bearing 
date  on  that  day,  in  the  words  and  figures  following,  viz.: 

#2,500.00.  Vinton,  Iowa,  March  6tb,  1879. 

On  the  6th  day  of  March,  1881,  for  value  received,  we  promise  to  pay  Elijah 
A.  Hovey  or  order,  twenty-five  hundred  dollars  ($2500.00)  with  interest  thereon 
at  the  rate  of  12  per  cent,  per  annum,  payable  at  Sioux  Falls,  D.  T. 

Should  any  of  the  interest  not  be  paid  when  due,  it  shall  bear  interest  at  the 
rate  of  12  per  cent,  per  annum,  and  a  failure  to  pay  any  of  said  interest  within 
thirty  days  after  due,  shall  cause  the  whole  note  to  become  due  and  collectable 
at  once.  It  is  also  stipulated  that  should  suit  be  commenced  for  the  collection 
of  this  note,  a  reasonable  amount  shall  be  allowed  as  attorney's  fee  and  taxed 
with  the  costs  in  the  case. 

Due,  March  6, 1881.  James   Jamison. 

P.  O.,  Vinton,  Benton  Co.,  Iowa.  Mabgabet  Edmison. 

II.  That  the  said  defendants,  Margaret  Edmison  and  Percival 
H.  Edmison,  to  secure  the  payment  of  the  principal  sum  and  the 
interest  thereon  as  mentioned  in  said  note  according  to  the  tenor 
thereof,  did  execute  under  their  hands  and  seals  and  deliver  to  the 
said  plaintiff  a  certain  mortgage  bearing  date  the  5th  day  of  July, 
1879,  and  a  condition  for  the  payment  of  the  said  sum  of  twenty- 
five  hundred  dollars  and  interest  thereon  at  the  rate,  and  at  the 
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times  and  manner  specified  in  said  note  and  according  to*  the  con- 
ditions thereof,  on  the  southeast  quarter  of  section  number  13,  in 
township  101r  of  range  49y  in  the  county  of  Minnehaha,,  and  Ter- 
ritory of  Dakota. 

IIL  That  said  mortgage  was  duly  acknowledged  and  certified 
so  as  to  entitle  it  to  be  recorded,  and  was  afterward  recorded  on 
the  14th  day  of  July,  1879,  in  the  office  of  the  register  of  deeds- 
of  the  eounty  of  Minnehaha,  D.  T.rin  book  "  E  n  of  mortgages,  on> 
page  211. 

IV.  That  the  said  defendants,  James  Jamison  and  Margaret 
Jamison,  to  secure  the  payment  of  the  same  said  principal  sum 
and  the  interest  thereon  as  mentioned  in  said  note  according  to 
the  tenor  thereof,  did  execute  under  their  hands  and.  seals  and 
deliver  to  the  said  plaintiff,  a  certain  other  mortgage  bearing  date 
the  5th  day  of  July,  1879,  and  conditioned  for  the  payment  of  the 
said  sum  of  twenty-five  hundred  dollars  and  interest  thereon  at  the 
rate,  and  at  the  times  and  manner  specified  in  said  note  and  accord- 
ing to  the  conditions  thereof,  on  the  following  described  lands  in 
Minnehaha  county,  D.  T.,  viz.:  Lot  No.  18,  of  block  No-  16,  of 
J.  L.  Phillips'  Addition  to  Sioux  Falls, 

V.  That  said  mortgage  was  duly  acknowledged  and  certified, 
so  as  to  entitle  it  to  be  recorded,  and  the  same  was  afterwards,  on 
the  14th  day  of  July,  1879,  duly  recorded  in  the  office  of  the 
county  register  of  deeds,  of  the  county  of  Minnehaha,  D.  T.,  in 
book  "  E "  of  mortgages,  on  page  212, 

VI.  That  the  defendants,  Margaret  Edmison  and  Percival  H. 
Edmison,  covenanted  and  agreed  in  the  said  mortgage  executed  by 
them,  that  in  case  of  foreclosure  of  said  mortgage,  they  would  pay 
the  sum  of  seventy-five  dollars  as  attorney's  fees. 

VII.  The  the  defendants,  James  Jamison  and  Margaret  Janii- 
son,  covenanted  and  agreed  in  the  said  mortgage  executed  by  them, 
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that  in  case  of  foreclosure  of  said   mortgage,  they  would  pay  the 
sum  of  seventy-five  dollars  as  attorney's  fees. 

VIII.  That  no  part  of  said  principal  or  interest  has  ever  been 
paid,  except  the  sum  of  one  hundred  and  fifty  dollars  paid  March 
17th,  1880. 

IX.  That  at  the  time  said  note  and  mortgage  were  executed 
there  was  a  mutual  mistake  as  to  the  amount  of  said  note,  which 
should  have  been  in  the  sum  of  two  thousand  four  hundred  and 
eighty-seven  and  one  half  dollars,  instead  of  two  thousand  five 
hundred  dollars. 

X.  That  on  or  about  the  sixth  day  of  March,  1881,  it  was  mu- 
tually agreed  between  the  plaintiff  and  defendants,  that  the  prin- 
cipal sum  mentioned  in  said  promissory  note  should,  from  and 
after  the  6th  day  of  March,  for  the  term  of  one  year,  bear  interest 
at  the  rate  of  ten  per  cent,  per  annum,  and  that  defendants  should 
have  the  use  of  it  one  year  from  said  6th  day  of  March,  1881,  at 
6aid  rate  of  interest. 

XI.  That  said  plaintiff  is  the  owner  and  holder  of  said  note 
and  mortgages. 

XII.  That  no  proceedings  at  law,  or  otherwise,  have  been  had 
to  recover  the  sums  secured  by  said  note  and  mortgages,  or  any 
part  thereof. 

XIII.  That  prior  to  the  commencement  of  this  action  and 
about  the  17th  day  of  July,  1883,  defendants  tendered  to  plaintiff 
as  full  satisfaction  of  said  note  and  mortgages,  the  sum  of  $3,~ 
456.85,  at  Sioux  Falls,  D.  T.,  which  the  plaintiff  refused  to 
accept. 

And  as  conclusions  of  law  therefrom  pro  forma: 
I.     That  there  is  now  due  and  unpaid  to  the  plaintiff  upon  said 
note  and  mortgages  the  sum  of  $2,487.50  as  principal,  and  interest 
on  said  sum  at  the  rate  of  12  per  cent,  per  annum,  and  the  interest 
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on  each  annual  payment  of  interest  at  the  rate  of  12  per  cent,  per 
annum  from  -the  sixth  day  of  March  of  each  year  since  the  giving 
of  said  note — namely,  March  6th,  1879,  less  the  payment  of  §150  00 
March  17th,  1881,  amounting  in  all  to  the  sum  of  $4,267.79;  and 
that  plaintiff  is  entitled  to  recover  said  sum. 

II.  The  plaintiff  is  entitled  to  recover  the  sum  of  one  hundred 
and  fifty  dollars  as  attorney's  fees  as  stipulated  in  said  mortgages, 
and  his  costs  and  disbursements  in  this  action. 

III.  That  plaintiff  is  entitled  to  a  judgment  of  the  sale  of  the 
premises  described  in  said  mortgages  to  realize  the  aforesaid  amount 
of  $4,267.79,  together  with  the  aforesaid  attorney's  fees,  costs  and 
disbursements;  and  that  the  defendants  and  all  persons  claiming 
under  them,  or  either  of  them,  subsequent  to  the  commencement 
of  this  action,  *be  barred  and  foreclosed  of  all  right,  claim,  lien  and 
equity  of  redemption  in  the  said  mortgaged  premises  and  every 
part  thereof,  unless  redeemed  according  to  law,  etc. 

IV.  That  plaintiff  is  entitled  to  a  judgment  against  the  de- 
fendants, James  Jamison  and  Margaret  Edmison,  for  the  amount 
of  any  deficiency  that  may  arise  after  applying  all  the  moneys 
arising  from  said  sale  on  said  judgment,  if  the  sale  of  the  said 
premises  should  not  realize  sufficient  money  to  pay  the  full  amount 
due  on  said  judgment  at  the  time  of  sale. 

By  the  Court, 

C.  S.  Palmer, 

Judge. 

Whereupon  defendants'  motion  for  a  new  trial  having  been  by 
the  court  denied  and  overruled,  a  judgment  was  duly  entered  in 
favor  of  plaintiff  and  against  defendants,  in  accordance  with  the 
findings  made  by  the  court. 

And  now  after  the  trial  in  this  action  and  before  judgment, 
comes  the  plaintiff  and  asks   leave  of  the  court  to  amend  his  said 
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complaint  herein,  in   conformity   to  the  proofs,  in  the  following, 
to-wit: 

I.  In  the  8th  paragraph  of  plaintiff's  complaint,  in  the  3d  line 
and  8th  line,  to  have  the  word  May  changed  to  March. 

II.  That  the  12th  paragraph  of  plaintiff's  complaint  be  changed 
to  read  as  follows,  viz. : 

14  12th.  And  the  plaintiff  further  alleges  that  there  is  now  due 
44  and  unpaid  to  plaintiff  upon  said  note  and  mortgages  the  sum 
"  of  §2,487.50  principal,  and  interest  upon  said  sum  at  the  rate 
44  of  12  per  cent,  per  annum,  and  the  interest  on  each  annual 
44  payment  of  interest  at  the  rate  of  12  per  cent,  per  annum  from 
44  the  6th  day  of  March,  of  each  year  since  the  giving  of  said  note, 
44  viz.:  March  6th,  1879,  less  the  payment  of  $150.00,  above  set 
44  forth/' 

Which  motion  was  allowed,  and  to  which  the  defendants  duly 
excepted. 

ASSIGNMENT    OF    ERRORS. 

1.  The  court  erred  in  findings  Nos.  6  and  7  of  plaintiff. 

2.  The  court  erred  in  permitting  the  amendment  after  trial  of 
complaint. 

3.  The  court  erred  in  refusing  to  find  that  defendants  made  a 
tender  and  offer  of  payment  on  or  about  July  28th,  1883,  of  $3,- 
550.00. 

4.  The  court  erred  in  refusing  to  find  that  said  principal  note 
was  from  and  after  March  6th,  1882,  to  bear  interest  at  rate  of  8 
per  cent,  per  annum. 

5.  The  court  erred  in  refusing  to  find  defendants'  findings  of 
facts  Nob.  Ill  and  V. 

0.  The  court  erred  in  conclusions  of  law  numbered  "  First,'r 
allowing  interest,  upon  each  annual  installment  of  interest;  also  in 
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conclusion  second,  allowing  $150.00  attorney's  fees;  also  in  con- 
clusion third,  decreeing  judgment  of  a  sale  of  the  premises  de- 
scribed in  mortgages. 

7.  The  court  erred  in  refusing  the  defendants'  findings  of  fact, 
Kos.  VIII  and  XI  and  XII;  also  in  refusing  the  defendants'  con- 
clusions of  law. 

€.  The  court  erred  in  overruling  defendants'  motion  for  new 
trial,  and  to  correct  findings. 

Perhaps  the  most  important  question  presented  by  the  record  in 
this  case,  is  that  raised  by  the  sixth  assignment  in  error,  by  which 
it  seems  the  court  below  allowed  interest  on  the  sum  found  due 
upon  the  note,  at  the  rate  of  12  per  cent,  per  annum,  and  interest 
on  such  annual  unpaid  sum  of  interest  at  the  rate  of  12  per  cent, 
per  annum,  from  the  date  of  the  note  in  question  till  the  date  of 
judgment. 

Section  1096,  of  the  Civil  Code  of  this  territory,  is  as  follows: 

"  When  a  rate  of  interest  is  prescribed  by  a  law  or  contract 
*<  without  specifying  the  period  of  time  by  which  such  rate  is  to 
"  be  calculated,  it  is  to  be  deemed  an  annual  rate." 

Section  1098:  "  1.  The  highest  rate  of  interest  which  shall 
"  be  lawful  for  any  person  to  take,  receive,  retain,  or  contract  for 
"  in  this  territory  shall  be  12  per  cent,  per  annum,  and  at  the  same 
"  rate  for  a  shorter  time." 

"  2.  Unless  within  the  above  limitation  there  is  an  express 
u  contract  in  writing,  fixing  a  different  rate,  interest  is  payable  on 
"  all  moneys  at  the  rate  of  seven  per  cent,  per  annum,  after  they 
"  become  due  on  any  instrument  of  writing  except  a  judgment, 
"  and  on  moneys  lent  or  due  on  any  settlement  of  accounts  from 
"  the  day  on  which  the  balance  is  ascertained,  and  on  moneys  re- 
"  ceived  to  the  use  of  another  and  detained  from  him." 
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Section  1102:  "  Any  legal  rate  of  interest  stipulated  by  a  con- 
u  tract  remains  chargeable  after  a  breach  thereof,  as  before,  until 
*'  the  contract  is  superseded  by  a  verdict  or  other  new  obligation." 

In  view  of  the  above  provisions  of  our  law,  then,  what  effect 
must  be  given  to  the  contract  in  this  case  relating  to  the  payment 
of  interest?  By  the  contract  the  interest  was  payable  on  the  6ixth 
day  of  March,  1880;  that  is,  the  first  interest  which  became  due 
under  the  contract,  was  one  year  from  the  date  of  the  note. 

Xo  portion  of  that  interest  was  paid  at  that  time.  On  the  17th 
day  of  March,  eleven  days  after  the  first  installment  of  interest 
became  due,  the  defendant  paid  $150.00  as  interest.  No  further 
sums  either  as  principal  or  interest  were  paid  upon  said  note 
previous  to  the  commencement  'of  this  action. 

The  court  below  after  applying  the  §150.00  in  part  payment  of 
the  first  yearns  interest,  allowed  annual  interest  upon  the  principal 
sum,  and  also  allowed  annual  interest  or  annual  rests,  in  comput- 
ing the  interest  upon  the  unpaid  installments  of  interest  from  the 
time  they  became  due  till  the  time  of  judgment.* 

By  so  doing  it  is  strenuously  urged  the  court  erred,  and  it  is 
insisted  that  a  court  exercising  its  chancery  powers  will  not  en- 
force a  contract  for  the  payment  of  interest  upon  interest  after  the 
same  becomes  due;  and  many  cases  English  and  early  American 
are  cited  in  support  of  this  doctrine. 

Perhaps  the  first  question  here  presented  is,  what  were  the  rights 
and  liabilities  of  the  parties  at  the  close  of  the  first  year,  with  the 
interest  of  that  year  unpaid?  Clearly  a  right  to  maintain  an  ac- 
tion to  recover  it,  on  the  p^rt  of  the  creditor,  and  a  corresponding 
liability  on  the  defendant  to  pay  the  same. 

The  plaintiff  wa6  a  resident  of,  and  the  contract  was  executed  in 
Vinton  county,  Iowa.     The  defendant  and  security  were  located  in 
Vol.  hi — 57 
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Minneliaba  county,  Dakota.  The  parties  thus  separated,  one 
without  the  jurisdiction  of  this  court,  see  fit  for  some  purpose  known 
to  themselves,- to  embrace  in  their  contract  that  interest  should  bear 
the  same  interest  per  annum  as  the  principal,  if  it  was  not  paid 
when  due  by  the  terms  of  the  contract. 

No  reason  seems  to  exist  why  the  parties  should  not  do  just 
what  they  evidently  intended  to  do  here,  viz.,  make  the  interest 
upon  this  debt  payable  annually,  although  the  principal  debt  was- 
not  due  for  two  years \  but  some  of  the  authorities  cited  by  re- 
spondent's counsel,  go  so  far  as  to  deny  the  parties  the  legal  right 
to  enter  into  a  eontract  of  this  character-  We  conclude,  however, 
from  a  large  preponderance  of  the  authorities,  that  $298.50,  the 
interest  upon  the  principal  sum  for  one  year,  was  due  and  payable 
on  the  6th  day  of  March,  1880.  This  sum  belonged  to  the  plain- 
tiff at  that  time  by  the  terms  of  the  contract.  But  it  is  insisted 
that  if  said  first  year's  interest  was  not  paid  when  due,  no  con- 
tract concerning  interest  upon  said  sum  of  $298.50  would  be 
binding  and  enforceable  in  this  form,  if  embraced  in  the  original 
eontract.  It  is  difficult  to  find  a  satisfactory  reason  to  assign  why, 
if  the  parties  kept  within  the  limits  prescribed  by  Jaw,  they  should 
not  be  permitted  to  make  any  arrangement  concerning  the  pay- 
t  nient  of  the  interest  accruing  within  the  life  or  period  covered  by 
live  written  contract. 

The  note  in  question  was  payable  in  two  years  from  its  date, 
with  interest  at  twelve  per  cent,  per  annum,  payable  annually^ 
with  a  further  provision,  that  "  should  any  of  the  interest  not  be 
paid  when  due,  it  should  bear  interest  at  the  rate  of  twelve  per 
cent,  per  annum/7  This  was  such  a  contract  as  the  parties  had  a 
right  to  make,  and  was  binding  upon  them  at  all  times,  till  by  the 
terms  of  the  contract  the  whole  debt  became  payable.  This  is  in 
accord  with  the  rule  adopted  by  the  court  below,  as  far  as  the  first 
two  annual  installments  of  interest  are  concerned.     Interest  was 
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allowed  on  the  first  year's  unpaid  interest  (after -deducting  the  first 
payment)  to  the  date  of  the  judgment.  The  same  was  done  with 
the  second  year's  unpaid  interest 

In  this  it  is  seriously  insisted  the  court  erred;  and  it  is  argued 
that  this  basis  of  computing  the  interest  is  "compounding,"  and 
that  courts  of  equity  will  not  favor  or  enforce  such  contracts,-  and 
our  attention  has  been  called  to  many  chancery  decisions  tending 
to  establish  this  doctrine.  But  was  the  rale  of  computation  adopted 
by  the  court  below  u  compound  interest?" 

"  The  words  compound  interest  mean  interest  added  to  the  prin- 
•"  cipal  as  the  former  becomes  due,  and  thereafter  made  to  bear 
«  interest;"     Sec.  2127,  Civil  Code. 

Simple  interest  is  the  straight  interest  computed  on  the  prin- 
cipal sum  from  the  time  when  by  the  terms  of  the  contract  in-' 
terest  is  to  commence,  to  the  time  of  payment  or  judgment.  Nei- 
ther of  these  methods  seems  to  have  been  adopted  by  the  court 
below  in  computing  the  interest  on  the  note  in  suit,  but  a  middle 
course  was  adopted  and  the  interest  was  figured  on  each  year's  un- 
paid interest  from  the  time  it  became  due  to  the  date  of  the  judg- 
ment and  at  the  rate  provided  by  the  terms  of  the  contract  This, 
we  think,  was  annual  interest  It  will  be  borne  in  mind  that  the 
rate  of  interest  provided  by  this  contract  is  within  the  limits  pro- 
vided by  law.  We  have,  therefore,  had  less  occasion  to  endeavor 
to  devise  means  and  authorities  wherewith  to  meet  the  u  genius  of 
rapacious  creditors"  than  to  strive  to  give  to  this  contract  just 
such  force  and  meaning  as  the  parties  intended  for  it  at  the  time 
of  execution;  and  it  must  be  admitted  that  the  courts  not  only  of 
this  country  but  of  England,  have  failed  to  find  any  common 
ground  upon  which  all  can  stand,  or  any  universal  rule  which 
should  govern  all  species  of  contracts  for  the  payment  of  interest 
and  applicable  to  all  conditions  of  our  country.  Hoyle  v.  Paige, 
cited  by  counsel  for  appellant  as  conclusive  upon  the  question  of 
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interest  accruing  after  the  principal  debt  becomes  due,  was  a  case 
where  in  the  absence  of  any  law  authorizing  it,  the  parties  con- 
tracted and  it  was  "  expressly  agreed  that  in  ease  the  interest  was- 
not  paid  at  the  end  oi  each  year  said  interest  should  become  prin- 
cipal and  draw  interest  as  principal/'  And  this  was  a  contract 
payable  in  oi>e  year,  and  the  learned  Judge  attempts  to  discrim- 
inate between  such  a  contract  and  one  where  by  the  terms  of  the- 
contract  payments  of  interest  would  fall  due  by  themselves  pre- 
vious to  the  time  of  payment  of  the  principal  sum.  But  the  court 
in  that  case  does  hold  (and  we  think  contrary  to  the  great  weight 
of  authority)  that  simple  interest  only  should  be  computed,  not- 
withstanding the  contract  called  for  annual  interest.  The  learned 
Judge  seeming  to  be  willing  to  allow  that  State  to  stand  coin- 
.  mitted  to  the  principle  adopted  by  Chancellor  Kent  in  the  early 
chancery  case  of  Connecticut  v.  Jackson,  1  Johns.  Chancery,  13r 
without  question,  rather  than  accept  what  seems  to  us  to  be  the 
better  rule  as  laid  down  by  most  of  the  other  courts  of  the  coun- 
try* 

Vermont  was  early  committed  to  the  same  rule,  following  the 
lead  of  the  early  Massachusetts  cases  and  the  chancery  case  eited 
above.  And  a  very  eminent  jurist  (Isaac  F.  Redfield)  in  discuss- 
ing this  question,  says:  "It  has  long  been  settled  in  this  StateT 
H  doubtless  upon  the  authority  of  the  early  cases  cited  from  Massa- 
"  chusetts,  that  the  parties  may  make  the  interest  payable  at  any 
"  time  short  of  the  time  fixed  for  the  payment  of  the  principal 
"  sum.  In  such  case  if  the  interest  is  not  paid  when  it  falls  due, 
"  suit  may  be  immediately  brought  for  the  6um  due,  and  a  re- 
"  co very  had  for  that  with  interest  upon  it  from  the  time  it  fell 
"  due,  by  way  of  damages  for  the  delay.  The  interest  is  thus 
"  treated  as  a  separate  installment  of  the  principal  sum.  In  such 
"  case,  if  no  suit  be  brought  until  the  whole  sum  be  due,  the  inter- 
"  est  will  be  computed  on  the  several  successive  installments  of 
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"  interest  as  so  many  distinct  causes  of  action  blended  in  one  suit. 
"  But  the  interest  upon  the  interest  is  allowed  in  these  cases  by 
*k  way  of  damages  for  the  delay  of  payment  and  not  as  any  portion 
"  of  the  stipulated  interest." 

Thus  it  will  be  seen  to  what  extremity  one  of  the  most  eminent 
jurist  of  jur  country  was  forced  in  order  to  give  a  correct,  reason* 
able  and  legal  effect  to  a  fair  contract  of  parties,  and  at  the  same 
time  keep  within  a  rule  previously  adoped  as  the  settled  policy  of 
the  courts  of  his  native  State. 

This  basisof  reasoning  being  so  manifestly  a  distinction  without 
a  difference,  and  the  legal  effect  being  to  compel  a  party  to  pay 
annual  interest  upon  unpaid  installments  of  interest,  although  it 
was  called  damages  instead  of  interest;  that  the  legislature  in  1866 
enacted  a  law  providing  a  rule  governing  such  cases  which  would 
seem  to  be  more  in  accord  with  the  better  principles  and  reason, 
and  in  terms  enacted  the  rule  adopted  by  the  court  below  in  this 
case:     Section  1998,  Revised  Laws  of  Vermont. 

Like  reasoning  characterizes  many,  if  not  most  of  the  early  cases 
cited  by  counsel  for  respondent.  And  the  words  of  Pearson,  C.  J., 
in  Bledsoe  v.  Bixony  69  N.  C.  seem  pertinent.  After  examining 
those  cases  and  weighing  the  reason  and  logic  used  by  the  courts 
therein,  the  learned  Chief  Justice  says;  "  Interest  is  the  price 
"  agreed  to  be  paid  for  the  use  of  money;  rent,  is  the  price  agreed 
u  to  be  paid  for  the  use  of  land;  hire  is  the  price  agreed  to  be 
"  paid  for  the  use  of  a  horse  or  other  article  of  personal  property; 
"  call  it  interest,  rent,  or  hire,  it  becomes  a  debt  at  the  time  the 
"  party  promised  to  pay  it,  and  from  that  time  he  is  using  the 
"  money  of  the  creditor,  or  of  the  landlord,  or  of  the  bailor,  and 
"  ought  to  pay  for  the  use  of  it,  unless  he  be  allowed  to  take  ad- 
u  vantage  of  his  own  wrong  in  not  making  payment  at  the  day* 
u  *  *  *  The  rule  being,  that  when  a  certain  sum  of  money  is 
u  to  be  paid  at  a  specified  time,  on  failure  to  pay,  the  party  is  to 
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u  be  charged  with  interest.  *  *  *  In  our  opinion  the  doc- 
u  trine  that  when  there  is  an  agreement  set  out  in  the  note  for  the 
"  payment  of  interest  annually,  or  semi-annually,  the  maker  is 
"  chargeable  with  interest  at  the  like  rate  upon  each  deferred  pay- 
"  ment  of  interest  in  like  manner  as  if  he  had  given  a  promissory 
u  note  for  the  same  amount,  is  sound  on  principle.  By  this  mode 
u  of  computation,  compound  interest  is  not  given.  But  a  middle 
u  course  is  taken  between  simple  and  compound  interest;  in  me- 
"  diara  viam  tutissimus  ibis.  By  computing  interest  in  this  way 
"  effect  is  given  to  the  stipulation  to  pay  interest  at  fixed  times; 
"  whereas  if  simple  interest  be  computed  no  effect  whatever  is 
u  given  to  the  stipulation  in  regard  to  interest,  and  the  court 
"  assumes  the  power  to  expunge  it  as  surplusage,  although  it  is 
"  manifest  that  the  parties  intended  it  to  have  some  effect." 

The  principal  of  the  rule  adopted  by  the  court  below  as  enun- 
ciated by  the  learned  court  above  quoted,  will,  upon  careful  exam 
ination,  be  found  not  to  be  seriously  in  conflict  with  the  doctrine 
promulgated  by  the  courts  in  most  of  the  cases  cited  by  counsel 
for  appellant,,  The  leading  case  cited  by  counsel,  Young  v.  Hilly 
67  N.  Y.,  was  an  action  upon  an  account  stated.  The  annual 
interest  upon  one  of  the  items  of  the  account  was  computed  and 
added  to  the  principal  sum  each  year,  and  such  increased  sum  was 
then  treated  as  a  new  principal,  and  interest  computed  thereon. 
This  was  done  each  year  from  1817  down  to  1870,  and  so  reported 
each  year  by  the  intestate  of  defendants  to  the  original  plaintiff. 
Thus  it  was  claimed  to  be  an  account  stated,  or  an  agreement  to 
pay  what  was  clearly  compound  interest  when  the  original  contract 
was  for  annual  interest.  A  divided  court  reaffirm  the  doctrine  of 
Connecticut  v.  Jackson,  ante,  and  the  courts  of  that  State  may  be 
fairly  said  to  be  committed  to  that  rule.  But  as  has  already  ap- 
peared the  interest  computed  on  the  notes  in  the  case  at  bar,  was 
not  compounded,  but  figured  at  simple  interest  from  the  time  they 
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became  due;  and  with  this  in  mind  the  language  used  by  the 
learned  Judge,  who  spoke  for  a  majority  of  the  court,  becomes 
significant — at  least  in  distinguishing  the  case  at  bar  from  Con- 
necticut v.  Jackson.  Allen,  Judge,  says:  "  An  agreement  to  pay 
"  simple  interest  upon  the  several  installments  of  interest  as  they 
14  become  due,  and  a  computation  based  upon  such  agreement  ap- 
"  plying  the  payments  as  made,  first  to  the  payment  of  interest 
"  until  all  wa6  paid,  might  not  be  unreasonable  or  inequitable. 
a  The  result  would  have  been  far  different  from  that  insisted  on." 
The  identical  "  agreement "  above  referred  to,  we  find  in  the  con- 
tract in  the  case  at  bar,  and  the  method  of  computation  which 
would  distinguish  a  case  from  the  one  the  learned  Judge  was  then 
deciding,  seems  to  have  been  just  the  method  adopted  by  the  court 
below. 

Again,  the  case  of  Leonard  v.  Villars,  cited  by  appellant's 
counsel,  is  another  case  of  compounding  the  interest  where  no 
provision  for  the  payment  of  interest  upon  interest  appears  in  the 
contract.  Perhaps  no  case  to  which  our  attention  has  been  called 
is  more  exhaustive  of  this  whole  subject  of  interest  than  the  case 
of  Union  Institution  for  Savings  v.  City  of Boston,  cited  by  ap- 
pellant's counsel;  and  as  many  of  the  authorities  cited  upon  brief 
of  counsel  are  not  accessible  to  us,  we  desire  to  call  attention  to 
the  discussion  of  this  subject  by  the  various  courts  as  appears  in  a 
very  exhaustive  opinion  delivered  by  Gray,  Chief  Justice,  in  that 
case. 

"  In  Price  v.  Great  Western  Railway,  16  M.  &  W.,  Baron 
44  Parke  said  that  the  reason  why,  under  a  mortgage  deed,  where- 
44  by  interest  is  payable  up  to  a  certain  day,  interest  beyond  that 
44  day  might  be  recovered  as  damages,  was  because  the  deed  shows 
44  the  intention  of  the  parties  that  it  should  be  a  debt  bearing  in- 
44  terest;  and  added:  4  The  jury  give  it  as  damages  for  the  deten- 
44  tion  of  the  debt."' 
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Th."*  -^ra»  to  have  been  the  leadiiicr  case  which  controlled  and 
glided  the  earlier  deci-i<»na  in  this  country,  a.-  appears  from  those 
H'^ve  cited.  Again:  -In  M«r*j<i*  r.  J»n***  S  Exclu,  620.  the 
••  owners  «#f  a  vessel  mortgaged  it  a*  security  for  a  debt,  with  a 
••  provi-o  for  redemption  on  payment  of  the  priucipal  and  interest 
••  at  the  rate  of  ten  per  cent,  in  six  months,  but  without  any  provi- 
••  .-ion  for  payment  of  interest  after  that  time.  The  principal  not 
•*  being  paid  then,  it  was  held  by  Chief  Baron  Pollock  and  Barons 
••  Parke,  Piatt  and  Martin,  that  the  mortgagee  was  entitled  to  in- 
••  terest  at  the  same  rate  nntil  payment:  and  Baron  Parke  said: 
4i  It  was  a  sale  of  a  chattel,  redeemable  on  a  certain  day;  then,  if 
••  the  mortgagors  do  not  avail  themselves  of  that  provision,  the 
••  same  rate  of  interest  continues  payable/* 

It  will  be  observed  the  decision  in  this  case,  as  well  as  the 
others  to  be  considered  presently,  are  founded  npon  and  construe 
contracts  which  contain  no  provision  except  the  general  one  to  pay 
interest  annually;  and  this  is  distinguishable  from  the  case  at  bar, 
which  expressly  provides  in  addition  to  the  general  agreement  for 
interest  annually,  that  should  any  of  the  interest  not  be  paid  when 
due,  it  shall  bear  interest  at  the  rate  of  twelve  per  cent,  per  annum. 
And  all  attempts  to  arrive  at  the  intention  of  the  parties  in  the 
cases  cited  are  made  without  the  aid  of  the  clear  expression  of  the 
intention  as  manifested  by  the  parties  in  the  case  at  bar. 

Again,  in  "  Keens  v.  Keene,  3  C.  B.,  (X.  S.)  144,  an  action  by 
•4  an  indorsee  against  the  drawer  of  a  bill  of  exchange  for  200 
**  pounds,  payable  in  twelve  months,  with  interest  at  the  rate  of 
u  ten  per  cent,  per  annum,  was  referred  to  a  master,  who  allowed 
*4  ten  per  cent,  after,  as  well  as  before,  the  maturity  of  the  bill.'' 

This  was  alleged  as  an  error.  Mr.  Justice  Willes  said:  "  Until 
u  the  maturity  of  the  bill,  the  interest  is  a  debt;  after  its  maturity, 
"  the  interest  is  given  as  damages  at  the  discretion  of  the  jury." 
*     *     *     Chief  Justice  Cockburn  said:     "I  see  no  ground  for 
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44  referring  this  case  back  to  the  master  as  prayed.  He  has,  as  he 
*4  well  might,  given  in  the  shape  of  damages  the  rate  of  interest 
"  the  parties  themselves  had  contracted  for.  I  think  he  has  done 
44  quite  right."  Mr.  Justice  Crowder  said:  "  I  am  of  the  same 
44  opinion.  The  master  would,  I  think,  have  acted  very  unreason- 
44  ably  if  he  had  not  assessed  the  damages  by  the  rate  which  the 
44  parties  had  stipulated  as  to  the  value  of  the  money*"  And  Mr* 
Justice  Williams  concurred. 

Again:  "  In  a  later  case,  Lord  Justice  Amphlett  considered  it 
44  to  be  clearly  established  by  the  previous  decisions,  that  in  the 
44  case  of  a  mercantile  security  it  is  to  be  supposed  that  the  parties 
"  intended  interest  to  run  on  at  the  old  rate  if  the  money  was  not 
44  paid  at  the  date;  and,  so  in  the  redemption  of  mortgages,  al- 
"  though  the  day  for  payment  has  passed,  and  there  is  no  provi- 
44  sion  with  the  creditor  for  payment  of  interest  after  that  day,  the 
44  court  will  assume  that  interest  is  payable  after  the  day  at  the 
44  same  rate  as  before;  and  that,  although  what  has  to  be  paid  may 
"  technically  be  called  damages,  they  are  damages  of  a  peculiar 
44  kind,  for  it  would  not  be  left  to  a  jury  to  regulate  the  amount; 
44  but  the  jury  would  be  directed,  as  a  matter  of  law,  to  find  dam- 
"  ages  of  the  same  amount  as  the  interest  which  would  have  been 
"  payable  if  the  promise  had  extended  over  the  period:  Gordillo 
"  v.  Wegeulin,  5  Ch.  D.,  287,  303." 

Again,  the  learned  Chief  Justice  Gray  continues:  "  In  Bran- 
"  non  v.  Unwell,  112  Mass.,  63,  it  was  held  in  an  action  on  a 
44  promissory  note,  payable  in  four  months,  with  interest  at  ten  per 
"  cent.,  that  interest  shall  be  computed  at  that  rate,  not  merely 
44  to  the  maturity  of  the  note,  but  to  the  time  of  verdict;  and  the 
"  language  of  the  court  in  that  case,  •  that  the  plaintiff  recover 
4i  interest  both  before  and  after  the  note  matures  by  virtue  of  the 
44  contract  as  incident  or  part  of  the  debt,'  might  well  be  modified 
Vol.  hi— 58. 
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u  to  say  that  the  interest  after  breach  of  the  contract,  though  not 
"  strictly  recoverable  as  part  of  a  debt  but  rather  as  damages,  and 
"  ordinarily  to  be  measured  according  to  the  intention  manifested 
"  by  the  contract,  by  the  standard  thereby  established." 

44  Before  the  decision  in  Brannon  v.  Hursell"  the  learned 
Judge  continues,  "  the  rule  there  declared  had  been  established  in 
"  Indiana,  California,  Texas,  New  Jersey,  Illinois,  Wisconsin, 
u  Iowa,  Nevada  and  Tennessee.  It  has  sinee  been  affirmed  by 
44  decisions  of  the  highest  courts  of  Ohio,  Michigan  and  Virginia. 
44  In  Connecticut,  the  law  seems  formerly  to  have  been  considered 
44  as  settled  in  accordance  with  these  decisions;  and,  although 
"  some  recent  dicta  have  a  tendency  to  explain  away  the  grounds 
u  assigned  in  the  earlier  judgments,  there  is  no  adjudication  to  the 
"  contrary.  The  earlier  decisions  in  New  York  support  the  same 
44  rule,  both  as  to  mortgages  and  as  to  ordinary  debts  But  in 
44  the  light  of  later  cases  the  question  may,  perhaps,  be  considered 
44  an  open  one  in  that  State." 

Continuing,  the  learned  Judge  says:  44Two  observations  may 
44  be  made  on  the  judgments  which  are  opposed  to  the  decision  in 
44  Brannon  v.  Hursell.  1st:  They  admit  that  the  intent  of  the 
44  parties,  if  expressed  with  sufficient  clearness  in  their  contract, 
44  will  govern  the  rate  of  interest  to  the  time  of  judgment: 
44  Brewster  v.  Wakefield,  supra;  Pearce  v.  Henneszy,  10  It.  I., 
"  227;  Capen  v.  Crowell,  66  Maine,  282;  Paine  v.  Casxoell,  68 
44  Maine,  80;  Gray  v.  Briscoe,  6  Bush.,  687;  Young  v.  Thomp- 
<4  son,  2  Kan.,  83."     ***** 

44  We  are  constrained,  with  great  respect  for  those  who  take  a 
44  different  view  of  the  subject,  to  say  that  the  rule  established  by 
44  the  adjudication  in  Brannon  v.  Hursell,  appears  to  us  to  best 
44  accord  with  the  apparent  intention  of  the  parties,  with  the  usage 
14  and  understanding  of  men  of  business,  with  the  weight  of  legal 
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■"  reasoning  and  authority,  and  with  the  principles  of  equity  that 
«"  govern  the  enforeement  and  redemption        mortgages." 

The  ease  of  Brewster  v.  Wakeji-eld,  22  How.,  118,  was  an  ap- 
peal from  the  Supreme  Court  of  the  Territory  of  Minnesota,  and 
■came  before  the  Supreme  Court  of  the  United  States  before  the 
admission  of  Minnesota  into  the  Union  as  a  State.  The  notes  in 
question  in  that  suit  were  given  by  Brewster,  whereby  and  iu  one 
of  them,  he  promised  to  pay,  twelve  months  after  date  thereof,  to 
the  order  of  Wakefield,  the  sum  of  $5,585,  with  interest  thereon 
at  the  rate  of  20  per  cent  per  annum  from  the  date  thereof;  an- 
other note  for  $2,000,  payable  in  twelve  months,  with  interest  at 
the  rate  of  two  per  cent,  per  month  from  date;  another  note  of 
$1,000,  with  interest  at  the  rate  of  two  per  cent,  per  month.  Ap- 
pellant, by  his  counsel,  objected  to  the  allowance  of  more  than  the 
legal  rate  of  interest,  seven  per  cent.,  after  the  notes  became  due 
and  payable.  Wakefield,  on  the  contrary,  claimed  the  interest 
should  be  allowed  at  the  rate  mentioned  in  the  notes  up  to  the 
time  of  judgment.  The  territorial  court  rendered  judgment  in 
accordance  with  the  claim  made  by  Wakefield.  The  case  passed 
to  the  supreme  territorial  court,  and  finally  to  the  Supreme  Court 
of  the  United  States.  The  statute  of  the  territory  governing  this 
subject,  section  1,  was  as  follows: 

"  Any  rate  of  interest  agreed  upon  by  the  parties  in  the  con- 
"  tract,  specifying  the  same  in  writing,  shall  be  legal  and  valid." 

Sec.  2.  "  When  no  rate  of  interest  is  agreed  upon  oif  specified 
"  in  a  note  or  other  contract,  seven  per  cent,  per  annum  shall  be 
"  the  legal  rate." 

It  will  be  observed  that  there  is  no  stipulation  in  relation  to 
interest  after  the  notes  became  due  in  case  the  debtor  should  fail 
to  pay  them,  in  that  case;  and  Mr.  Chief  Justice  Taney,  in  deliver- 
ing the  opinion  of  the  court,  says:     "  If  the  right  of  interest  de- 


Digitized  by 


Google 


469  SUPREME  COURT  OF  DAKOTA, 

Hovey  v.  Edmison  et  al. 

u  ponded  altogether  on  contract,  and  was  not  given  by  the  law  in 
"  a  case  of  this  kind,  the  appellee  would  be  entitled  to  no  interest 
"  whatever  after  the  day  of  payment.  The  creditor  is  entitled  to 
"  interest  after  that  time  by  operation  of  law  and  not  by  any  pro- 
"  vision  in  the  contract;  and  in  this  view  of  the  subject  we  think 
u  the  territorial  courts  committed  an  error  in  allowing  after  the 
"  notes  fell  dne  a  higher  rate  of  interest  than  that  established  by 
"  law  where  there  was  no  contract  to  regulate  it.  Nor  is  there 
"  anything  in  the  character  of  this  contract  that  should  induce  the 
"  court  by  supposed  intendment  of  the  parties  or  doubtful  infer- 
"  ences  to  extend  the  stipulation  for  interest  beyond  the  time 
"  specified  by  the  written  contract.  The  law  of  Minnesota  has 
"  fixed  seven  per  cent,  per  annum  as  a  reasonable  and  fair  com- 
"  pensation  for  the  use  of  money,  and  where  a  party  desires  to  ex- 
"  tort  from  the  necessities  of  the  borrower  more  than  three  times 
"  as  much  as  the  legislature  deems  reasonable  and  just,  he  must 
14  take  care  that  the  contract  is  so  written  in  plain  and  unambig- 
"  uous  terms." 

The  contract  in  the  above  case  was  evidently  considered  by  the 
court  as  unconscionable,  unjust,  unfair  and  extortionate;  no  other 
view  could  reasonably  be  taken  by  the  court  of  such  a  contract 
relating  to  interest  so  largely  in  excess  of  the  legal  rate  as  estab- 
lished by  the  laws  of  Minnesota  as  being  a  fair  and  just  compen- 
sation for  the  use  of  money.  Upon  this  ground  and  for  these 
reasons  any  court  would  be  justified  in  such  a  conclusion;  and  this 
clearly  distinguishes  the  case  of  Brewster  v.  Wakefield  from  the 
case  at  bar.  No  speculation  is  required  by  this  court  to  ascertain 
the  meaning  of  the  parties  to  this  contract,  for  it  is  clearly  set 
forth  by  the  contract  itself.  The  character  of  the  contract  is  not 
open  to  criticism  as  was  the  one  in  the  case  last  above  quoted,  be- 
cause the  laws  of  the  territory  expressly  provide  that  the  sum 
herein  contracted  to  be  paid  is  a  just  and  lawful  compensation  for 
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the  use  of  money.  Again  in  1877  the  Supreme  Court  of  the 
United  States  in  passing  upon  this  identical  question  in  Crom- 
well v.  County  of  Sac,  96  TJ.  S.,  page  61,  had  occasion  to  refer  to 
the  case  of  Brewster  v.  Wakefield,  and  used  this  pertinent  lan- 
guage: 

"  That  case  came  from  a  territorial  court  and  arose  under  a 
"  statute  which  allowed  parties  to  agree  upon  any  rate  of  interest 
"  however  exorbitant,  and  only  prescribed  seven  per  cent,  in  the 
4*  absence  of  such  an  agreement;  this  court,  bound  by  no  adjudi- 
"  cation  of  the  territorial  court,  and  looking  with  disfavor  upon 
"  the  devouring  character  of  the  interests  stipulated  in  that  case, 
"  gave  a  strict  construction  to  the  contract  of  the  parties." 

And  again  speaking  of  the  case  then  before  them,  Mr.  Justice 
Field  says:  "  By  the  settled  law  of  Iowa  as  established  by  re- 
"  peated  decisions  of  her  highest  court,  contracts  drawing  a  spec- 
"  ifled  rate  of  interest  before  maturity  draw  the  same  rate  of 
"  interest  afterwards.  There  are,  however,  conflicting  decisions, 
"  but  the  preponderance  of  opinion  is  in  favor  of  the  doctrine  that 
"  the  stipulated  rate  of  interest  attends  the  contract  until  it  is 
"  merged  in  the  judgment.  The  statutory  rate  of  six  per  cent,  in 
"  Iowa  only  applies  in  the  absence  of  a  different  stipulated  rate. 
"  As  the  judgment  in  the  case  of  a  stipulated  interest  in  the  con- 
"  tract  must  bear  the  same  rate,  it  could  not  have  been  intended 
"  that  a  different  rate  should  be  allowed  between  the  maturity  of 
"  the  contract  and  the  entry  of  judgment." 

It- will  be  observed  the  provisions  of  the  statute  of  this  terri- 
tory upon  this  subject  are  almost  identical  with  those  above  quoted 
from  the  statute  of  Iowa,  and  in  that  case  the  court  was  called 
upon  to  ascertain  the  intention  of  the  parties  to  a  contract  with 
reference  to  the  rate  of  interest  which  the  contract  must  bear  by 
intendment)  while  in  the  case  at  bar  the  intention  is  expressed; 
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and  in  that  case  interest  upon  interest  was  disallowed,  because,  as 
the  learned  Judge  says,  u  that  can  be  allowed  only  at  the  rate  of 
six  per  cent,  under  the  law  of  Iowa,"  and  upon  this  point  the  law 
of  Dakota  seems  to  be  different.  Section  1102,  Civil  Code,  pro- 
vides: "  Any  legal  rate  of  interest  stipulated  by  a  contract,  re- 
mains chargeable  after  a  breach  thereof  as  before,  until  the  con- 
tract is  superseded  by  a  verdict  or  other  new  obligation." 

What  was  the  interest  stipulated  by  the  contract  in  the  case  at 
bar?  Twelve  per  cent,  per  annum,  payable  annually,  and  if  any 
force  whatever  is  to  be  given  to  the  section  of  our  code  above 
quoted,  it  is  difficult  to  conceive  by  what  theory  or  basis  of  reason - 
"  ing  a  different  rate  can  be  computed  than  a  twelve  per  cent,  rate, 
payable  annually. 

The  latest  consideration  of  this  question  by  the  Supreme  Court, 
of  the  United  States,  which  I  have  been  able  to  discover,  is  the 
case  of  Holden  v.  The  Trust  Co.,  100  U.  S.,  72.  That  case  went, 
up  from  the  District  of  Columbia.  The  contract  was  for  the  pay- 
ment of  $5,000,  payable  four  years  from  date  at  the  Bank  of  Wash- 
ington, with  interest  at  the  rate  of  ten  per  cent.,  payable  semi- 
annually. The  rate  of  interest  in  the  District  of  Columbia  was 
six  per  cent,  per  annum  upon  all  moneys  due  where  there  is  no 
contract  upon  the  subject.  Second — parties  may  stipulate  in 
writing  for  ten  per  cent,  per  annum  or  any  less  rate.  Third — if 
more  than  ten  per  cent,  is  taken  upon  any  contract,  all  the  interest 
taken  may  be  recovered  back  if  sued  for  within  a  year.  The  court 
say:  "  The  rule  heretofore  applied  by  this  court,  under  the  cir- 
"  cumstanees  of  this  case,  has  been  to  give  the  contract  rate  up  to 
"  the  maturity  of  the  contract,  and  thereafter  the  rate  prescribed 
"  for  cases  where  the  parties  themselves  have  fixed  no  rate:'' 
Citing  Brewster  v.  Wakefield,  22  Howard,  118;  Bwmhisel  v. 
Firman,  22  Wall,,  170. 
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"Where  a  different  rule  has  been  established,  it  governs,  of 
"  course,  in  that  locality.  The  question  is  always  one  of  local  law. 
"  Here  the  agreement  of  the  parties  extends  no  further  than  to 
"  the  time  fixed  for  the  payment  of  the  principal.  As  to  every- 
"  thing  beyond  that,  it  is  silent.  If  the  payment  be  not  made 
"  when  the  money  becomes  due,  there  is  a  breach  of  the  contract, 
"  and  the  creditor  is  entitled  to  damages.  Where  none  has  been 
"  agreed  upon,  the  law  fixes  the  amount  according  to  the  stan- 
"  dard  applied  in  ail  such  cases.  It  is  the  legal  rate  of  interest 
"  where  the  parties  have  agreed  upon  none.  If  the  parties  meant 
"  that  the  contract  rate  should  continue,  it  would  have  been  easy 
"  to  say  so.  In  the  absence  of  a  stipulation,  such  an  intendment 
"  cannot  be  inferred." 

The  ruling,  as  well  as  the  language  of  the  court  in  the  above 
case,  is  significant.  The  rule,  the  court  there  say,  "  Has  been  to 
"  give  the  contract  rate  up  to  the  maturity  of  the  contract,  and 
"  thereafter  the  rate  prescribed  for  cases  where  the  parties  theiru 
"  selves  have  fixed  no  rate." 

No  mistake  can  be  made  in  considering  the  contract  in  question; 
the  parties  themselves  have  not  left  it  for  the  court  to  presume  or 
find  by  intendment  what  was  to  be  the  contract  rate  after  the  prin- 
cipal sum  became  due.  Again  the  court  say:  "Here  the  agree- 
ment of  the  parties  extends  no  further  than  to  the  time  fixed  for 
the  payment  of  the  principal."  Quite  the  reverse  is  the  case  be- 
fore us.  The  contract  here  specifies  in  plain  and  unequivocal  terms 
as  to  the  intention  of  the  parties  beyond  the  time  when  the  con- 
tract became  due.  Again  the  court  say:  "  Where  none  has  been 
agreed  upon  the  law  fixes  the  amount  according  to  the  standard 
applied  in  all  such  cases."  In  the  case  at  bar  the  agreement  i« 
explicit.  Again  the  court  say:  "It  is  the  legal  rate  of  interest 
where  the  parties  have  agreed  upon  none."  The  contract  in  the 
case  at  bar  provides  for  a  legal  rate  by  express  agreement  of  the 
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parties  after  as  well  as  before  the  contract  became  due.  Again 
the  court  say:  "  If  the  parties  meant  that  the  contract  rate  should 
continue,  it  would  have  been  easy  to  say  so."  The  case  at  bar  ex- 
emplifies the  truthfulness  of  the  language  of  the  learned  Justice 
Swayne  upon  this  point.  They  recognize  the  ease  with  which  their 
understanding  and  agreement  could  be  impeached  in  the  contract 
and  govern  themselves  accordingly,  leaving  for  this  court  no  ques- 
tion of  possible  intendment,  no  doubt  or  uncertainty  as  to  what 
the  agreement  of  the  respondent  was  at  the  time  this  Contract  was 
made,  not  only  with  reference  to  the  interest  accruing  before  the 
maturity  of  the  note,  but  all  that  might  accrue  subsequently  as 
well,  only  imposing  upon  us  the  burden  of  judicial  sanction 
upon  a  contract  plain  and  unequivocal  in  terms,  and  as  plainly  and 
unequivocally  authorized  by  statute. 

All  of  the  cases  above  cited  have  turned,  as  they  necessarily 
must  upon  the  term  of  the  particular  contract  under  consideration, 
in  view  of  and  in  the  light  of  the  statute  of  the  States  governing 
them,  and  in  none  of  them  has  the  attempt  been  made  to  change, 
alter  or  modify  the  express  terms  of  the  contract,  and  only  in  cases 
where. the  contracting  parties  have  broken  away  from  the  limits 
prescribed  by  law,  and  entered  into  agreements  which  the  courts 
have  had  no  difficulty  in  finding  were  unconscionable,  unjust  and 
extortionate,  have  the  courts  attempted  in  the  least  to  modify  by 
judicial  sanction  the  expressed  will  of  the  parties. 

If  the  intention  of  the  parties  to  this  contract  was  uncertain, 
either  as  respects  the  rate  of  interest  before  or  after  maturity  of 
the  note  in  question,  the  case  of  Spencer  v.  Maxfield,  16  Wis- 
consin, 185,  might  be  of  greater  value  than  it  now  is  in  determin- 
ing the  question  of  the  intendment  of  parties  in  contracts  of  this 
character.  That  was  a  foreclosure  of  a  mortgage  given  to  secure 
a  promissory  note,  which  was  as  follows:  "  $800.  For  value  re- 
"  ceived,  I  promise  to  pay  Clayton  Lemans  or  bearer,  eight  hun- 
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"  dred  dollars,  three  years  from  the  fifteenth  day  of  April,  1857, 
u  with  the  interest  at  12  per  cent,  after  the  first  day  of  June,  1857. 
41  This  note  running  with  mortgage  of  same  date. 

(Signed.)  fc4  J.  H.  Wyckoff." 

Nothing  was  said  in  the  note  or  mortgage  concerning  the  in- 
terest accruing  subsequent  to  maturity  of  the  note.  The  court 
below  computed  the  interest  at  12  per  cent,  before  and  after  matu- 
rity alike,  applying,  as  wras  done  in  this  case,  certain  payments 
upon  interest  already  accrued.  The  learned  Judge,  in  speaking 
for  the  court  in  that  decision,  says:  "  It  is  claimed  that  the  con- 
"  tract  is  silent  as  to  interest  after  maturity,  and  that  it  is  con- 
"  trolled  by  the  law  which  regulates  the  rate  of  interest  when  none 
"  is  agreed  upon  by  the  parties.  It  appears  to  us  that  this  is  not 
"  the  proper  interpretation  of  the  contract.  The  statute  in  force 
"  at  the  time  the  note  was  executed,  permitted  parties  to  contract 
"  for  any  rate  of  interest  not  exceeding  twelve  per  cent,  per  annum: 
"  Ch.  192,  Laws  of  1851.  And  we  have  no  doubt  but  the  general 
"  understanding  among  business  men  has  been,  that  notes  in  the 
"  form  of  the  one  under  consideration  draw  interest  at  the  rate  of 
"  twelve  per  cent,  after  as  well  as  before  maturity.  Such,  we  be- 
"  lieve,  to  be  the  construction  placed  upon  these  contracts  by  the 
"  community,  and  we  think  it  is  the  correct  one.  And  therefore 
"  we  have  no  hesitation  in  6aying,  where  the  parties  have  confined 
"  themselves  to  the  rate  per  cent,  allowed  to  be  contracted  for, 
u  that  the  presumption  is  that  they  agreed  and  understood  that  the 
"  interest  should  be  charged  on  the  debt  after  maturity,  the  same 
"  as  before.  This,  we  think,  is  the  implied  agreement  or  under- 
"  standing  of  the  parties  to  the  contract."     *     *     * 

"  This,  we  think,  is  the  ordinary  presumption  arising  from  such 
"  contracts.     It  seems  hardly  consistent  with  reason  to  say,  that 
Vol.  hi— 59. 
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u  wlien  parties  have  contracted  for  a  higher  rate  of  interest  than 
k*  the  law  allows,  in  the*  absence  of  all  special  stipulations  npon  the 
*'  subject,  that  they  intended  that  this  rate  shonld  conrinne  only 
"  until  the  debt  becomes  due.  bat  that  after  defanlt  the  general 
"  statnte  should  apply  and  rednce  that  rate.  This  is  not  a  fair  or 
"  rational  construction  of  such  transactions.  We  are  aware  that 
"  the  case  of  Brewster  v.  Wakefield,  22  How.  U.  S.,  118,  so  holds. 
"  But  what  influence  the  most  unconscionable  rate  of  interest 
"  charged  on  the  loans  in  that  case  had,  in  leading  the  conrt  to 
<fc  give  the  contracts  a  strict  construction,  it  is  impossible  to  say. 
"  The  Chief  Justice  says  that  there  is  nothing  in  the  character  of 
"  the  contract  that  should  induce  the  court,  by  supposed  intend- 
"  ment  of  the  parties  or  doubtful  inferences,  to  extend  the  stipu- 
"  lation  for  interest  beyond  the  time  specified  in  the  written  con- 
"  tract.  Bnt  in  this  case  the  rate  of  interest  is  not  unconscionable 
"  or  severe,  and  is  one  very  frequently  contracted  for  in  making 
"  loans." 

To  the  same  effect  is  a  very  recent  decision  rendered  by  the 
Supreme  Court  of  Indiana:     Shaw  v.  Rigby,  84  Ind.,  375. 

It  will  be  observed  that  in  nearly  every  instance  the  courts  in 
the  above  cases  were  called  upon  •  to  construe  and  give  effect  to 
contracts  providing  only  for  the  payment  of  "  annual  interest.*' 
If  these  courts  of  high  authority  reach  such  conclusions  from  a 
consideration  of  contracts  of  that  character,  there  seems  to  be  little 
occasion  in  the  light  of  reason  or  precedent  to  misunderstand  or 
misconstrue  the  contract  in  question,  providing  in  terms  that  any 
interest  not  paid  when  due,  should  bear  interest  at  the  rate  of 
twelve  per  cent,  per  annum. 

It  will  not  do  in  the  light  of  section  1102,  of  the  Civil  Code, 
ante,  to  say  that  such  rate  is  unconscionable  or  inequitable.  This 
court  will  not  attempt  to  usurp  the  functions  of  the  legislative 
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branch  of  the  government,  neither  will  it  be  well  to  attempt  to 
modify  or  abridge  the  meaning  of  a  written  contract,  if  the  parties 
making  the  same  had  the  clear  legal  right  to  execute  it,  and  did  so 
in  unmistakable  terms.  And  while  it  might  be  in  the  line  of 
many  high  authorities  to  hold  as  in  one  of  the  cases  above  cited, 
that  the  interest  upon  the  unpaid  installments  of  interest  may  be 
treated  as  separate  causes  of  action  and  allowed  as  damages  in  the 
main  action,  yet  in  view  of  the  express  provisions  of  this  contract, 
it  seems  a  more  consistent  course  to  give  the  force  and  effect  to  the 
written  instrument  which  the  parties  clearly  intended  for  it. 

The  objection  made  by  the  appellant's  counsel,  that  the  compu- 
tation was  unjust  and  inequitable,  is  sufficiently  answered  by  refer- 
ence to  the  contract,  and  the  debtor  could  easily  have  avoided  any 
injustice  in  this  direction  by  complying  with  its  terms,  and  paying 
the  debt  as  agreed. 

Entertaining  the  view  then,  that  the  clear  unequivocal  intention 
of  the  parties  to  this  contract  was  to  provide  for  the  payment  of 
interest  upon  the  installments  of  interest  which  should  be  unpaid 
and  withheld  by  the  appellant,  we  find  no  error  in  the  method  of 
computation  adopted  by  the  court  below  on  the  unpaid  install- 
ments of  interest  which  accrued  previous  to  the  time  of  maturity 
of  the  principal  sum.  After  the  debt  became  due  by  the  terms 
of  the  contract,  then  the  principal  and  interest  were  due  at  all  times 
till  payment;  but  unpaid  interest  accruing  after  maturity,  would 
not  be  subject  to  the  annual  rest  rule  which  obtained  before  the 
maturity  of  the  notes.  The  sum  tendered  by  the  appellant  not  be- 
ing sufficient  in  amount  to  cover  the  principal  and  interest  then 
due,  was  insufficient  for  any  purpose,  and  therefore  ifi  accordance 
with  the  law  laid  down  by  this  court  in  Farmers  National  Bank 
of  Salem  v.  JRasmussen,  1  Dak.,  60,  the  respondent  was  entitled 
to  the  attorney's  fees  when  suit  commenced  as  allowed  by  the 
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court  below.  The  plaintiff  below  seasonably  moved  and  was  al- 
lowed by  the  court  to  amend  his  complaint  to  meet  the  evidence. 
The  nature  of  the  amendment  as  appears  from  the*  record,  was 
clearly  permissible  under  section  142,  C.  C.  P.,  of  this  territory. 

The  only  remaining  question  presented  by  the«record,  appears 
by  the  tenth  finding  of  fact  by  the  court  below  as  appears,  ante. 
It  seems  that  about  the  6th  day  of  March,  1881,  and  about  the 
time  the  principal  of  the  note  had  fallen  due,  and  before  any  part 
of  the  interest  upon  the  principal  sum  had  been  paid,  the  appellant 
and  respondent  agreed  upon  an  extension  of  the  time  of  payment 
of  the  note,  upon  the  appellant's  agreement  to  pay  the  rate  of  ten 
per  cent,  interest  for  that  year.  This  extension  of  time  and  reduc- 
tion of  rate  was  effected  by  correspondence,  but  the  court  found 
such  agreement  existed,  but  that  no  interest  was  ever  paid  under 
it,  and  that  nothing  has  ever  been  paid  as  interest  on  the  notes 
th£t  has  accrued  since  said  contract  was  entered  into. 

This  action  was  instituted  in  1883,  and  in  computing  the  in- 
terest upon  the  notes  in  question  the  court  below,  regardless  of  the 
ten  per  cent,  contract,  allowed  the  interest  at  the  rate  provided  in 
the  notes  for  the  year  ending  March,  1882,  the  same  as  the  pre- 
ceding year.     This  is  assigned  as  error. 

It  will  be  observed  that  the  agreement  entered  into  between  the 
parties  effecting  a  reduction  in  the  rate  of  the  interest  for  one  year 
was  made  about  the  time  the  debt  became  due,  by  the  terms  of  the 
original  contract.  No  new  evidence  of  debt  was  executed  at  that 
time,  and  the  manifest  intention  of  the  parties  seems  to  have  been 
not  only  to  allow  the  old  contract  to  remain,  but  to  expressly  treat 
it  as  the  basis  of  indebtedness  to  which  the  agreement  of  March, 
1881,  related. 

In  fact  nothing  in  conflict  with  this  idea  appears  by  the  record 
in  this  case.     The  stipulations  of  the  note  therefore  being  in  no 
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sense  annulled,  bat  only  suspended,  what  were  the  rights  of  the 
parties  to  the  contract  under  the  ten  per  cent,  agreement?  Can  it 
be  said  the  respondent  was  bound  by  the  terms  of  that  subsequent 
contract  without  any  corresponding  liability  on  the  part  of  the  ap- 
pellant to  perform  his  part  of  it?  It  was  an  agreement  affecting 
the  rate  of  interest  for  one  year  upon  the  notes  in  question.  The 
principal  of  the  notes  was  then  due.  No  arrangement  6eems  to 
have  been  made  concerning  the  payment  of  the  principal  sum;  it 
was  left  for  payment  at'  the  end  of  ^he  second  year,  or  a  subject 
for  further  stipulation  or  agreement  for  its  continuance. 

The  advantage  to  be  gained  by  the  /appellant  under  the  agree- 
ment of  reduction  was  open  to  him  by  his  keeping  his  part  of  the 
contract  and  paying  the  interest  at  the  reduced  rate  at  the  end  of 
the  year  when  it  became  due.  This  he  failed  to  do.  No  further 
contract  concerning  the  principal  sum  or  subsequent  interest  was 
entered  into  between  the  parties;  the  original  evidence  of  indebted- 
ness was  allowed  to  remain ;  the  original  contract  and  evidence  of 
debt  was  left  therefore  in  full  force  and  is  the  subject  of  this  action. 
The  benefits  accruing  to  the  appellant  by  virtue  of  the  agreement 
to  reduce  the  interest,  were  lost  to  him  by  his  failure  to  meet  the 
terms  of  thftt  agreement  at  the  time  specified.  Sufficient  appears 
from  the  record  in  the  case  to  satisfy  us  not  only  that  the  expec- 
tations of  the  parties  were,  that  if  the  reduction  was  made  the;  in- 
terest should  be  paid  at  the  end  of  the  year,  but  the  clear  inten- 
tion of  the  parties  seems  to  have  been  rather  that  the  reduced  rate 
was  only  to  be  considered  and  held  operative  and  of  binding  force 
between  the  parties  only  upon  the  payment  of  the  interest  at  the 
agreed  rate  of  ten  per  cent,  at  the  time  when,  by  the  terms  of  the 
agreement,  said  interest  should  become  due;  and  not  that  it  was 
the  understanding  or  agreement  that  the  indebtedness  should  con- 
tinue at  the  reduced  rate,  whether  or  not  the  interest  was  paid  when 
it  became  due. 
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We  conclude,  therefore,  that  the  appellant  having  failed  to  per- 
form on  his  part  the  terms  of  the  agreement  of  March,  1881,  by 
paying  his  interest  at  ten  per  cent,  and  compelling  the  respondent 
to  institute  these  proceedings  upon  the  original  contract,  he  has* 
forfeited  all  his  rights  under  and  by  virtue  of  that  agreement,  and 
should  be  bound  by  the  terms  of  the  original  contract,  which  is  the 
basis  of  this  action. 

Judgment  is  therefore  remanded,  with  instruction  to  the  District 
Court  that  the  judgment  be  modified  in  accordance  with  the  views 
above  expressed. 


Francis,  J. — I  concur  in  so  much  of  the  opinion  filed  in  this 
case  as  allows  simple  interest  upon  the  unpaid  installments  of  in- 
terest which  accrued  annually,  up  to  the  maturity  of  the  principal 
sum,  and  straight  interest  after  said  maturity  (without  annual 
restsj  at  twelve  per  cent.,  the  rate  fixed  in  the  contract,  upon  the 
aggregate  sum  made  up  of  said  accrued  interest,  and  said  interest 
thereon,  and  said  principal  sum,  until  paid. 

I  do  not  concur  in  the  disposition  of  the  question  respecting  the 
allowance  of  attorney's  fees,  as  that  question  was  left  for  future 
argument,  and  was  not  discussed  in  the  argument  before  this 
court,  and  is  of  so  much  importance  to  attorneys  and  litigants,  in 
this  territory,  that  it  should  not  be  passed  upon  or  decided  with- 
out a  full  argument  upon  it. 


Church,  J.,  dissenting. — I  agree  that  the  plaintiff  is  entitled  to 
interest  upon  such  installments  of  interest  as  fell  due  at  and  before 
the  final  maturity  of  the  contract,  and  upon  the  principal  from 
maturity,  all  at  the  rate  provided  for  by  the  contract,  which  in  the 
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first  instance  was  twelve  per  cent.     To  this  extent  I  concur  with 
the  other  members  of  the  court. 

When  the  contract  matured  the  whole  became  due  and  no  fur- 
ther annual  rests  should  be  allowed.  This,  I  think,  is  the  better 
rule,  and  is  amply  sustained  by  authority. 

The  plaintiff,  however,  in  his  complaint  alleged,  that  on  "  March 
6,  1881,  it  was  mutually  agreed  that  the  principal  sum  in  said  note 
should  from  said  date  for  one  year  bear  interest  at  the  rate  of  ten 
per  cent,  per  annum,  instead  of  twelve  per  cent;"  also  that  the 
principal  "  became  due  May  (March)  6,  1882." 

The  court  found  this  agreement  as  a  fact,  "  and  that  defendants 
should  have  the  use  of  it  (the  principal)  one  year  from  said  6th  of 
March,  1881,  at  said  rate  of  interest." 

The  evidence  on  this  point,  as  derived  from  the  plaintiff,  shows 
that  ou  February  1,  1881,  (having  previously  been  written  to  by 
defendants  to  know  what  would  be  the  lowest  rate  he  would  take 
if  they  continued  the  loan),  he  wrote  the  defendants  as  follows: 
u  I  wish  you  to  answer  this  at  once  and  say  what  interest  you  *  * 
ifc  are  willing  to  allow  me  another  year  after  March  6,  and  longer, 
"  if  you  want.  I  do  not  care  for  the  money.  I  will  reduce  the 
u  interest  some  from  what  it  has  been  for  the  last  two  years." 

And  again,  March  2,  1881,  acknowledging  receipt  of  defendants' 
letter  of  February  28 :  "I  accept  your  offer  on  the  note  *  *  * 
u  and  have  made  a  minute  of  it  on  note,  as  suggested,  at  ten  per 
•<  cent,  after  March  6,  1881." 

I  do  not  find  the  letter  of  February  28,  in  the  record.     The 

minute  which  plaintiff  made  on   the  note  was  in   these  words: 

"  Interest  10  per  cent,  after  May  (March)  6,  1881,  for  one  year." 

It  will  be  noticed  that  at   the  time  this  agreement  was  made, 

defendants  were  already  in  default  upon  the  interest  accrued. 

Clearly  this  must  be  regarded  as  au  extension  of  the  note  for 
one  year,  and  I  think  effect  must  be  given  to  it  as  such.     No  con- 
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dition  is  in  terms  annexed  to  it,  nor  is  any  alleged.  Its  operation 
is  to  postpone  the  maturity  of  the  note  one  year,  and  thus  to  give 
the  plaintiff  interest  on  an  additional  installment  of  interest.  It 
was  a  waiver  of  the  rights  of  both  parties  to  avail  themselves  of 
the  forfeiture  clause  in  the  note. 

On  the  other  hand,  however,  this  agreement  also  operated  to  re- 
duce the  rate  of  interest  on  the  whole  amount  due,  principal  and 
interest,  to  ten  per  cent,  from  its  date,  March  6,  1881. 

I  think  the  judgment  should  be  modified  in  accordance  with 
hese  views. 
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ADMIRALTY: 


1.  maritime  lien:  BUILDING  contract.  It  is  the  settled  law  of  admiralty 
in  this  country,  that  under  a  building  contract,  no  maritime  lien  can  be 
maintained  against  a  vessel  for  material  furnished  or  labor  expended  in 
her  construction.     Rees  v.  Steamboat  Gen.  Fet^ry,  155. 

2.  launching  hull:  subsbquent  oonstruction.  The  mere  launching  of 
the  hull  of  an  incompleted  steamboat  cannot  give  to  a  new  builder, 
thereafter  engaged  in  her  construction,  the  lien  of  the  maritime  law.    Id. 

3.  home  port:  what  is.  So  far  as  the  question  of  home  port  affects  the 
rights  and  remedies  of  material-men,  that  port  of  the  state  or  territory 
where  the  owner,  or  if  more  than  one,  where  the  managing  owner  re- 
sides, is  to  be  deemed  the  home  port  of  the  vessel.     Id. 

4.  port  on  the  Missouri  river:  what  is.  A  port  upon  the  Missouri 
River  is  any  place  where  steamboats  may  land  with  safety  and  lie  moored 
to  the  shore,  and  not  merely  those  places  designated  by  acts  of  Congress 
as  poris  of  entry,  and  for  other  purposes.     Id. 

.').  home  pout:  supplies  furnished  at:  no  lien  for.  A  material-man 
has  no  maritime  lien  for  supplies  furnished  a  domestic  vessel  in  her 
home  port.     Id. 

ii.  s\me:  territory:  state.  The  rules  of  maritime  hen  as  affected  by  the 
question  of  home  port,  apply  to  a  vessel  whose  managing  owner  resides 
at  a  port  in  the  territory,  tie  same  as  in  a  state.     Id. 

7.  same:  repairs.  Any  port  within  the  Territory  of  Dakota,  was  a  home 
port  of  this  steamboat,  "  General  Terry;"  and  no  maritime  lien  attached 
to  such  vessel  for  material  used  for  repairs,  and  furnished  upon  the  order 
of  the  managing  owner,  at  a  port  within  this  territory.    Id. 


ADMISSIONS,  in  Pleadings  -See  Estoppel,  1. 

AFFIDAVIT -See  Perjury,  1;  Forgery,  1,  2. 

AMENDMENT— See  Pleading,  1,  2. 

ANNUAL  INTEREST  -See  Usury,  3. 

ASSIGNMENT  OF  ERROR: 

1.  insuppicient.    The  particular  error  relied  upon  in  a  motion  for  a  new 
trial,  or  upon  which  a  reversal  of  the  judgment  is  demanded,  should  be 
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pointed  out;  and,  unless  so  presented,  assignments  of  error  will  not  be 
considered;  following  the  decision  of  this  court  in  Catilfield  v.  Bogle, 
2  Dak.,  464.    Bush  et  nl  v.  N.  P.  R.  R.  Co.,  444. 


ASSIGNMENT,  of  Mortgage— See  Foreclosure,  1. 

ATTACHMENT— See  Levy,  1. 

ATTORNEY'S  FEES: 

1.  tender:  insufficient,  void  for  every  purpose:  attorney's  fee 
recoverable.  A  tender  of  an  amount  insufficient  to  cover  the  prin- 
cipal and  interest  due  on  a  note  and  mortgage,  is  ineffectual  for  every 
purpose;  and  in  such  case,  in  an  action  to  foreclose  the  mortgage,  the 
attorney  fee  therein  stipulated  may  be  recovered,  Hovey  v.  Edmison. 
449. 

See  Negotiable  Instrument,  1. 


BLACK  HILLS-See  Mining  Claim,  1, 2. 
BONDS— See  County  Treasurer,  1. 
BURDEN  OF  PROOF : 

1.  self  defense:  burden  of  proof.  Upon  a  trial  for  murder,  the  com- 
mission of  the  homicide  by  the  defendant  being  proved,  unless  the  evi- 
dence of  the  prosecution  tends  to  show,  that  the  killing  amounts  only  to 
manslaughter  or  was  excusable  or  justifiable,  the  burden  is  on  the  de- 
fendant to  establish  self  defense— not  beyond  a  reasonable  doubt,  but 
by  a  preponderance  of  the  evidence.     U.  S.  v.  Crow  Dog,  106. 

2.  affirmative  defense:  reasonable  doubt.  When  the  burden  of  proof 
is  on  the  defendant  to  establish  such  affirmative  defense,  it  is  not  suffi- 
cient to  warrant  an  acquittal,  for  hiin  to  raise  a  reasonable  doubt  as  to 
whether  the  killing  was  instifiable,  or  excusable.    Id. 

8.  plea  of  payment:  burden  of  proof.  Where  the  plea  of  payment  is 
set  up  by  a  defendant  the  burden  is  on  him  to  establish  such  defense  by 
competent  proof.    Star  Wagon  Company  v.  Matthiessen,  233. 

4.  negligence:  when  matter  of  defense:  burden  of  proof.  In  an  ac- 
tion based  upon  the  negligence  of  the  defendant,  if  the  plaintiff  can 
prove  his  own  case  without  disclosing  his  own  contributory  negligence, 
then  such  contributory  negligence  is#  purely  a  matter  of  defense,  to  be 
proved  by  the  defendant;  and,  although  the  plaintiffs  evidence  tends 
to  prove  his  own  negligence,  the  affirmative  of  that  issue  is  still  with  the 
defendant,  and  because  he  may  use  the  evidence  of  the  plaintiff  to  sup- 
port his  side  of  the  case,  that  fact  does  not  shift  the  burden  of  proof 
from  the  defendant  to  the  plaintiff.     Mares  v.  N.  P.  R.  R.  Co.,  336. 

See  Reasonable  Doubt,  1. 


B( >FNDARIE8  OF  JURISDICTION— Judicial  Cognizance  «>f.    See  Judi- 
cial Cognizance,  1. 
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'»  CAPITAL  COMMISSION  ACT: 

1.  TERRITORIAL   LEGISLATURE:   LEGISLATIVE  POWERS    OF:   IN   WHAT    SENSE 

delegated.  The  investitnre  of  the  territorial  legislature  with  legis- 
lative powers,  is  to  be  regarded  as  a  delegation  of  authority  in  the  same 
general  sense  only  in  wbioh  the  powers  of  Congress  are  considered  to 
be  delegated  by  the  people.  And  such  powers  are,  within  their  proper 
scope,  to  be  exercised  by  the  territorial  legislature  in  the  same  manner 
as  like  powers  may  be  exercised  by  other  legislative  bodies,  state  and 
national.     Territory  ex  reL  v.  Scott  et  al,  357. 

2.  RELOCATION    OF   CAPITAL:     LEGISLATIVE     POWER   IN:    HOW   EXERCISED. 

That  clause  of  section  12,  of  the  Organic  Act  of  this  territory,  which 
provides  that  the  location  of  the  territorial  capital  "  shall  thereafter  be 
subject  to  be  changed  by  the  said  governor  and  legislative  assembly." 
is  not  to  be  regarded  as  either  an  enlargement  or  a  limitation  of  the 
I »  general  legislative  powers  conferred  upon  the  territorial  legislature, 

but  as  a  declaratory  provision  inserted  by  way  of  precaution.  And 
whether  considered  as  pertaining  to  the  strictly  law-making  functions, 
or  to  those  administrative  functions  belonging  to  every  legislature,  this 
power  could  be  properly  exercised  in  the  form  of  a  legislative  aot,  as  such 
functions  are  usually  exercised  by  legislative  bodies.    Id. 

3.  SAME:  LEGISLATIVE  FUNOTIONrS:  CANNOT  BE  DRLEGATED:  ADMINISTRA- 
TIVE, mat.  Prescribing  by  law  that  a  change  of  the  location  of  the 
seat  of  government  shall  be  made,  and  a  new  location  selected,  and  the 
mode  in  which  this  shall  be  accomplished,  would  seem  to  pertain  closely 
to  the  law-making  function,  which  cannot  be  delegated.  But  the  actual 
selection  of  a  suitable  location,  and  the  erection  of  buildings  and  im- 
provements thereon  are  dearly  acts  of  an  administrative  character.    Id. 

4.  legislative  act  valid.  The  provisions  of  the  aot  for  the  selection  by 
commissioners  of  a  suitable  location  for  the  seat  of  government,  and  for 
the  erection  thereon  of  the  necessary  buildings  and  improvements,  are  a 
lawful  and  proper  exercise  of  legislative  authority,  and  the  aot  in  ques- 
tion is  valid  and  operative.    Id, 

5.  NAMING  COMMISSIONERS  IN   THE  ACT:   NOT   IN   CONFLICT   WITH   SECTION 

1857,  u.  s.  revised  statutes:  not  officers.  The  officers  contemplated 
by  section  1857,  U.  S.  Revised  Statutes,  and  who  are  required  to  be 
nominated  by  the  governor,  and  by  and  with  the  advice  and  consent  of 
the  legislative  council,  appointed,  are  those  continuously  employed  in 
the  regular  and  permanent  administration  of  government,  and  by  whom 
the  territory  performs  its  usual  political  functions.  The  duties  to  be 
performed  by  these  commissioners  are  of  a  temporary  character;  their 
functions  wholly  cease  with  the  completion  of  those  duties,  and  they 
cannot  be  regarded  as  officers  within  the  meanirg  of  the  section  of  the 
Organic  Act  referred  to.  Hence  the  designation  by  name,  of  the  com- 
missioners  in  the  act  itself  was  lawful    Id. 


CHALLENGE  TO  JUROR: 

1.  to  juror:  error  without  prejudice:  peremptory  challenge  be*. 
maining.  The  ruling  of  the  court  sustaining  a  challenge  to  a  juror  for 
cause  although  not  justified  by  the  facts  disclosed  in  his  examination, 
is  not  error  for  which  a  judgment  will  be  reversed  when  he  might  have 
been  challenged  peremptorily  by  the  same  party;  and  it  not  appearing 
that  the  defendant  was  prejudiced  by  such  ruling,  the  cause  having 
been  tried  by  a  competent  jury.  Herbert  v.  Northern  Pacific  R.  R. 
Co.,  38. 
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CHANGF  OF  \rENUE: 

1.  application  for:  sufficiency  of.  An  affidavit  for  a  change  of  venue 
mupt  state  the  facts  and  circumstances  from  which  the  conclusion  is 
deduced  that  a  fair  and  impartial  trial  cannot  be  had.  The  court  must 
be  satisfied  from  the  facts  sworn  to,  and  not  from  the  conclusions  to 
which  defendant  or  his  witnesses  may  depone.  Affidavit  held  insuffi- 
cient    Territory  v.  Egatt,  119. 


CHARGING  JURY: 

1.  sfmble:  i-HABorNO  the  juby:  duty  of  the  coubt.  It  is  the  duty  of 
the  court  to  charge  the  jury,  whether  requested  or  not,  upon  every  point 
material  to  the  decision  or  the  case,  upon  which  there  is  evidence,  and 
to  charge  correctly  and  fully.     Moline  P/oir  Co.  r.  Gilbert.  239. 

See  Instbitctionb.  1. 


CHATTEL  MORTGAGE— See  Conversion,  1. 

CIRCUMSTANTIAL  EVIDENCE    See  Evidence,  9. 

CLAIM  AND  DELIVERY: 

1.  demand  befobe  suit:  when  unnecessary.  Where  the  plaintiffs  right 
to  recover  is  contested  by  the  defendant  upon  a  claim  of  superior  right, 
the  defendant  cannot  set  up  a  want  of  demand  as  a  reason  for  his  fail- 
ure to  surrender  the  property  in  controversy.  Defendant  therefore 
.cannot  claim  ownership,  and  still  defeat  the  plaintiff's  action  for  want 
of  a  demand.     Myrick  v.  Bill,  284. 


CLAIM— See  Pbbjuby,  2;  Mining  Claim,  1,  2. 

CO-EMPLOYE— See  Negligence,  1, 2. 

CONFESSIONS: 

1.  DKOiiABATioNS  of  defendant:  threats  of  arrest.  '  Declarations  made 
by  defendant,  not  amounting  to  a  confession  or  deuial  of  his  guilt,  but 
from  which,  when  taken  io  connection  with  surrounding  circumstances, 
an  inference  of  guilt  might  be  drawn;  such  declarations  being  made  in 
excitement  and  fear  of  arrest,  and  after  threats  of  arrest,  simply,  no 
other  threats  being  made  and  no  inducements  held  out  -held,  clearly 
admissible  in  evidence.     Territory  v.  Egan,  119. 


CONFLICT  OF  EVIDENCE-  See  Findings  Of  Fact,  3. 

CONTRACT: 

1.  oobbespondenoe:  pubohase  and  bade.  On  July  5th,  P.  wrote  to  T.  : 
"  What  is  Cole's  scrip  worth,  and  soldiers'  additional  homesteads,  now?" 
On  July  8th,  T.  replied:  "  Have  to  advise  that  I  can  furnish  to-day 
Cole's  scrip  at  $6,  and  additional  80*8  at  83  per  acre."    On  July  12th, 
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P.  telegraphed:  '*  Send  me  2  soldiers*  additional  eighties  to-day  "--held, 
not  a  contract  for  a  saJe  at  S3  per  acre.     Talbot  v.  Pettvjrew,  141. 

2.  MORTGAGED  PBOPERTY:   DESCRIPTION  OF:   CAPABLE  OP  IDENTIFICATION: 

not  uncertain.  In  a  mortgage  executed  upon  property  in  the  posses- 
sion of  the  mortgagor,  a  part  being  described  as  •'  an  undivided  two- 
thirds  interest,  same  being  entire  interest  of  said  Wm.  H.  Wheeler  in 
and  to  sixty  acres  of  wheat  now  in  and  growing  on  the  northeast  %  of 
section  32,  in  township  141,  north  of  5th  P  M."  -held,  not  uncertain 
and  indefinite;  that  the  property  could  be  identified  by  inquiry.  Nich- 
ols, Shepard  <fc  Co.  v.  Barnes,  148. 

Exemption   from  Taxation    See  Taxation,  1;  Guarantor,  1;  In- 
terest, 1. 


CONTRIBUTORY  NEGLIGENCE: 

1.  question  for  jury.  The  question  of  contributory  negligence  of  the 
plaintiff  which  would  prevent  a  recovery  in  an  action  for  damages 
against  a  railroad  company,  is  generally  a  question  of  fact  to  be  sub- 
mitted to  a  jury  under  proper  instructions,  and  when  it  is  so  submitted 
the  verdict  of  the  jury  is  conclusive  on  that  point;  hence  a  refusal  to 
charge  the  jury,  that  certain  acts  of  the  plaintiff  at  the  time  the  accident 
occurred  constituted  negligence  and  prevented  a  recovery,  was  not  error. 
Herbert  v.  Northern  Pacific  R.  R.  Co.,  38. 

2. .  If  the  plaintiff,  by  any  act,  contributed  to,  or  caused  the  acci- 
dent complained  of,  the  defendant  would  not  be  liable  for  damages. 
Larson  v.  Grand  Forks,  307. 

3.  for  the  jury,  when.  The  question  of  contributory  negligence,  is  for 
the  jury,  when  the  evidence  is  conflicting;  or  when  the  facts  are  undis- 
puted, if  different  minds  might  draw  different  conclusions  from  them. 
Mares  v.  Northern.  Pacific  R.  R.  Co.,  336. 

4.  when  it  may  become  a  question  for  the  court.  But  when  the  facts 
are  undisputed,  or  conclusively  proved,  and  there  is  no  reasonable 
chance  for  fair  minded  men  to  draw  different  conclusions  from  them, 
and  there  can  be  but  one  conclusion,  the  question  of  negligence  becomes 
one  for  the  court.    Id. 


Corporation,  de  facto—  See  Evidence,  10. 


CONVERSION: 

1.  RECORD    CONSTRUCTIVE   NOTICE:   PURCHASER   LIABLE   FOR   CONVERSION. 

The  wheat  having  been  sold  by  the  mortgagor  to  the  defendants,  who 
mixed  it  with  other  wheat  and  sold  it  in  the  ordinary  course  of  business, 
the  mortgage  being  on  file  in  the  proper  office  was  constructive  notice 
to  defendants  of  plaintiffs1  interest,  and  defendants  were  liable  for  con- 
version.   Nichols,  Shephard  &  Co.  v.  Barnes,  150. 


COUNTER  CLAIM: 

1.  reply:  when  necessary.    By  the  Code  of  Civil  Procedure  of  this  ter- 
rito'ry,  when  the  answer  contains  new  matter  constituting  a  counter 
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claim,  a  reply  is  necessary  to  put  in  issue  such  new  matter.  But  unless 
the  new  matter  set  up  in  the  answer  constitutes  a  counter  claim,  no  re- 
ply is  necessary,  unless  ordered  by  the  court.  Star  Wagon  Co.  v. 
Matthiessen,  233. 

/See  Usury,  2. 


<30UNTY  TREASURER: 

1.  county  treasurer:  not  entitled  to  commission  on  bonds.  A  county 
treasurer  is  not  entitled  to  commissions  upon  the  proceeds  of  county 
bonds  brought  into  the  treasury  wii  hout  his  instrumentality.  Territory 
ex  rel  v.  Cavanauyh,  325.  x 


^CREDIBILITY  OF  WITNESS: 

1.  instructions  to  jury  as  to.  The  jury  in  testing  the  credibility  of  a 
"witness  are  to  take  into  consideration  the  facts,  circumstances  and  sur- 
roundings of  the  case,  and  whether  he  has  been  corroborated  by  other 
witnesses;  and  are  not  to  discredit  a  witness  from  mere  wanton  opinion 
that  he  is  to  be  disbelieved,  or  a  mere  imaginary  idea  of  his  want  of 
credit;  and  when  so  qualified,  an  instruction  that  "  under  any  and  all 
circumstances  a  witness's  character  may  be  tested  by  the  pai-ty  against 
whom  that  witness  is  brought,  by  proof  of  his  general  character  for 
truth  and  veracity  in  the  community  where  the  witness  resides" — held, 
not  erroneous.     Territory  v.  Egan,  119. 

2.  same.  An  instruction  to  the  jury  in  these  words,  "  I  don't  say  to  you 
that  you  are  bound  to  believe  a  witness  who  testifies  to  a  material  fact 
that  is  wholly  uncontradicted,  but  there  is  nothing  that  requires  you  to 
discredit,  a  witness  who  testifies  to  a  material  fact  uncontradicted,  and 
especially  if  another  witness  testifies  to  the  same  fact" — field,  not  erro- 
neous.   Id. 


CRIMINAL  PROCEDURE— See  Evidence,  3, 4,  5. 
DAMAGES: 

1.  amount  of.  There  being  no  valid  objection  to  the  charge  of  the  court 
on  the  question  of  damages,  the  amount  of  the  recovery  was  entirely 
with  the  jury,  particularly  in  this  case  where  exemplary  damages  may 
have  been  given.    Bates  u.  Callender,  256. 

2.  exemplary:  not  recoverable  in  action  against  otty.  In  an  action 
for  personal  injuries  sustained  by  reason  of  negligence  on  the  part  of 
the  city  to  keep  its  streets  in  a  reasonably  safe  condition,  only  actual 
damages  are  recoverable.  Exemplary  or  vindictive  damages  are  not 
allowed.    Larson  v.  Qrand  Forks,  307. 

3.  INJURY  to  peelings:  must  accompany  corporal  or  personal  injury. 
No  damages  can  be  recovered  for  a  shock  and  outrage  to  the  feelings 
and  sensibilities,  or  for  mental  distress  and  anguish,  caused  by  a  breach 
of  a  contract,  (except  a  marriage  contract.)  Such  damages  can  only 
enter  into  and  become  a  part  of  the  recovery  in  an  action  for  a  tort  when 
the  plaintiff  has  sustained  some  corporal  or  personal  injury.    No  actual 
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damages  having  been  claimed  in  the  complaint,  it  does  not  state  a  cause 
of  action,    Russell  v.  W.  U.  Tel.  Co.,  315. 

See  Contributory  Negligence,  1;  Verdict,  8;  Municipal  Corpo- 
ration, L  2. 


DEADLY  WEAPON— See  Evidence,  2;  Homicide,  L 

DELEGATION  OF  POWER-See  Capital  Commission,  1,  2,  3,  4. 

DEMAND— See  Claim  and  Delivery,  L 

DEMURREK— See  Practice,  1. 

DEPOSITIONS— See  Exceptions,  4,  5. 

DIAGRAMS— See  Evidence,  7, 

DIRECTING  VERDICT  -See  Verdict,  2,  7. 

DIVISION,  op  Territory  op  Minnesota,  did  not  appect  exemption  op  rail- 
road LANDS  PROM  TAXATION,  GRANTED  IN  CHARTER  BY  TERRITORIAL 
LEGISLATURE.      SEE  TAXATION,  2. 

DOMESTIC  ANIMALS  -See  Trespass,  1;  Negligence,  6. 

ERROR,  Without  Prejudice— See  Findings  of  Fact,  1,  2,  3;  Evidence, 
12,  ia 

ESTOPPEL: 

1.  AVERMENTS  AND  ADMISSIONS  IN  PLEADINGS!  ESTOPPEL  BY.  A  defend- 
ant is  not  at  liberty  to  raise  an  issue  which  he  has  closed  by  admissions 
or  averments  in  his  answer,  nor  can  one  who  explicitly  admits  or  avers  by 
bis  pleading  that  whicli  establishes  plaintiff's  rights,  be  permitted  to 
deny  the  existence  of  the  fact  so  admitted  or  averred,  or  to  prove  any 
state  of  facts  inconsistent  therewith.    Myrick  i\  Bill,  284. 

See  Warranty,  1. 


EQUITY— See  Practice,  2. 
EVIDENCE: 

1.  previous  threats.    Previous  threats  alone,  unaccompanied  with  any 
•*•  present  hostile  demonstration,  either  real  or  apparent,  neither  justify 

nor  excuse  nor  mitigate  a  killing,  neither  does  mere  apprehension  of 
future  danger.     U.  S.  v.  Leighton,  29. 

2.  same.  When,  at  the  time  of  the  killing,  the  deceased  was  making  no 
demonstration  whatever  toward  defendant,  nor  any  person  whom  he  had 
the  right  to  defend,  and  defendant  knew  him  to  be  unarmed,  and  the 
killing  was  with  a  deadly  weapon,  evidence  of  previous  threats  by  de- 
ceased cannot  be  material  for  any  purpose.    Id. 

3.  wipe  incompetent  as  a  witness.  The  statute  of  the  United  States 
permitting  a  defendant  to  testify  in  his  own  behalf,  makes  no  provision 
for  the  wife  testifying;  and  in  the  absence  of  a  statute  expressly  allow- 
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ing  a  wife  to  testify  for  her  husband  in  a  criminaf  case,  she  is  not  a 
competent  witness.     U.  S.  v.  Crow  Dog,  106. 

4.  TERRITORIAL    STATUTE!   HAS    NO    APPLICATION.      The   provisions  of    the 

Code  of  Criminal  Procedure  of  this  territory,  making  the  wife  a  compe- 
tent witness  for  her  husband,  have  no  application  to  the  [District  Courts 
when  exercising  the  jurisdiction  in  oases  in  which  the  United  States  is 
a  party,  under  the  laws  of  Congress.    Id. 

5.  same.  These  provisions  of  the  Code  of  Criminal  Procedure  apply  only 
to  cases  prosecuted  in  the  name  of  the  territory  for  violations  of  its  laws, 
in  the  courts  for  counties  and  judicial  subdivisions.    Id. 

6.  expert  evidence:  direction  op  blows:  instrument  used.  Testi- 
mony of  a  medical  expert  as  to  the  direction  from  which  blows  were  rer 
ceived,  and  the  character  of  the  instrument  with  which  injuries  were 
inflicted,  is  competent  upon  a  trial  for  homicide.  Territory  v.  Egan, 
119. 

7.  evidence:  diagrams  of  place.  Diagrams  of  the  premises  where  a 
homicide  occurred  are  admissible  in  evidence  after  the  proper  founda- 
tion has  been  laid  by  showing  their  accuracy  and  the  skill  of  the  person 
who  prepared  them.    Id. 

8.  same:  bloody  instrument  found  near  scene  of  homicide.  It  hav- 
ing been  shown  that  wounds  upon  deceased  may  have  been  produced 
by  a  blunt  instrument,  and  that  a  bloody,  wooden  picket- pin  was  found 
near  the  scene  of  the  homicide,  and  shortly  thereafter,  with  human 
hairs  adhering  thereto  of  a  length  and  color  corresponding  with  that  of 
deceased — held,  that  such  instrument  might  properly  be  exhibited  to 
the  jury  in  evidence.    Id. 

9.  circumstantial  evidence.  There  is  no  ground  for  distinction  between 
circumstantial  and  direct  evidence.  The  evidence  of  circumstances  is 
to  be  taken  the  same  as  evidence  of  direct  and  positive  acts;  and  con- 
sidering the  whole  instructions  on  this  point,  and  the  facts  involved,  it 
was  held  proper  to  so  instruct  the  jury.    Id. 

10.  corporation:  sufficient  to  show  de-facto  existence  of.  Evidence 
of  the  acts  of  the  plaintiff  as  a  corporation  in  good  faith,  and  the  expen- 
diture of  many  thousands  of  dollars  in  the  conduct  of  its  business  in  this 
territory,  together  with  other  facts—  held,  sufficient  to  establish  its  de- 
facto  existence,  no  proofs  being  offered  to  the  contrary.  Caledonia 
Qold  Mining  Co.  v.  Noonan,  189. 

11.  impeaching  witness:  cross-examination  of.  Where  an  impeaching 
witness,  on  his  direct  examination,  testifies  to  a  part  of  a  conversation,  it 
is  error  to  exclude  the  rest  of  such  conversation,  when  materia^o  the 
case,  upon  cross-examination;  particularly,  when  the  balance  of  such 
conversation  tends  to  explain  the  apparently  contradictory  statements 
of  the  witness  sought  to  be  impeached.     U.  S.  v.  Knowlton,  58. 

12.  evidence:  admitting  improper:  not  affecting  verdict:  not  ground 
for  reversal.  The  admission  of  secondary  evidence,  without  the 
proper  foundation  being  laid  therefor,  is  not  ground  for  a  pew  trial, 
when  it  clearly  appears  to  this  court  that  no  injustice  has  been  done, 
and  the  verdict  would  have  been  the  same  with  or  without  such  evi- 
dence.   Moline  Plow  Co.  v.  Gtilbert,  239. 

+ 

13.  same:  witness  understanding:  not  competent  evidence.  A  witness 
cannot  testify  as  to  his  understanding  of  the  terms  of  a  contract;  and 
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the  exclusion  of  such  evidence  is  not  error,  even  when  the  ground  of  the 
.  objection  to  the  evidence  is,  that  the  answer  is  hot  responsive  to  the 
question  asked.    Id. 

See  Threats,  1,  2;  Burden  op  Proof,  1,  2;  Confessions,  1 ;  Malice,  2; 
Exceptions  to— See  Exceptions,  2,  3,  4,  5;  Quo  warranto,  2. 


EXCEPTIONS: 


1.  general  exception:  when  UNAVAILING.  Where  an  objection  to  evi- 
dence could  have  been  obviated  upon  the  trial,  if  specilically  pointed 
out,  an  exception  which  does  not  specifically  point  out  such  objection 
will  be  unavailing  upon  appeal.  Caledonia  Gold  Mining  Co.  v.  Noo- 
nany  189. 

2  same:  secondary  evidence.  The  rule  requires  an  objection  to  secon- 
dary evidence  to  be  made  specifically  upon  the  ground,  that  it  is  not  the 
best  evidence;  and  the  objection  to  the  introduction  of  a  written  instru- 
ment in  evidence,  because  its  execution  has  not  been  proven,  must  be 
made  upon  that  specific  ground,  to  be  of  avail  in  a  bill  of  exceptions. 
Id. 

3.  same:  when  sufficient.  If  the  objection  goes  to  the  merits,  and  can- 
not be  obviated,  then,  a  general  objection  may  suffice,  because  in  such 
case  the  evidence  cannot  be  made  available  to  the  party  by  any  subse- 
quent acts.    Id 

4.  same:  reading  depositions:  OBJECTIONS  to.  General  objections  and 
exceptions  were  taken  to  the  reading  in  evidence  of  depositions.  The 
specific  objections  -  first,  that  it  does  not  appear  in  the  evidence  that 
the  witness  was  proven  to  have  been  out  of  the  county;  second,  it  does 
not  appear  that  a  notice  of  the  taking  was  appended  to  the  deposition, 
are  taken  for  the  first  time  in  this  court — held,  that  this  court  will  not 
consider  such  general  exceptions.    Id. 

5.  same:  presumption  of  regularity  in.  In  the  absence  of  it  appearing 
affirmatively  that  no  such  proof  was  made,  and  that  the  reading  of  the 
deposition  was  objected  to  on  that  specific  ground,  this  court  will  pre- 
sume sufficient  grounds  were  laid,  and  sufficient  proof  was  made  to  au- 
thorize the  reading  of  the  depositions.    Id. 

See  Findings  of  Fact,  3;  Assignment  of  Error,  1. 


EXECUTION— See  Exemptions,  3,  4;  Levy,  1. 

EXECUTIVE  ORDER— See  Jurisdiction,  1,  2;  Revocation  of    See  Indian 
Reservation,  1,  2,  3.  • 

EXEMPLARY  DAMAGES  -See  Damages,  2. 

EXEMPTION,  FROM  TAXATION  -See  Taxation,  1. 

EXEMPTIONS: 

1.  partnership:  dissolution  of  insolvent:  not  constructive  fraud; 
partners  may  claim  exemptions.  The  dissolution  of  an  insolvent  firm, 
and  a  division  of  its  assets  between  tne  partners,  accomplished  without 
actual  fraud,  even  though  it  be  done  for  the  purpose  of  securing  to  the 
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members  of  the  firm  the  benefits  of  individual  exemptions,  is  not  a  con- 
structive fraud  upon  creditors,  and  will  not  deprive  the  partners  of  their 
right  to  individual  exemptions  out  of  former  firm  property.  Bates  v. 
Callender,  256. 

2.  EXEMPT  PKOrERTT:   NOT  CAPABLE  OP  FRAUDULENT  ALIENATION.      Within 

the  terms  and  limit  of  an  exemption  law,  any  acquisition  of  property  or 
exchange  of  property  which  is  exempt,  is  lawful,  and  exempt  property 
is  not  susceptible  of  fraudulent  alienation  or  disposition.    Id. 

3.  same:  duty  of  offioeb:  property  prima  facie  subject  to  levy.  All 
property  not  absolutely  exempt,  is,  under  our  law,  prima  facie  subject 
to  levy;  but  the  debtor  has  no  duty  to  perform,  in  the  surrender  of  prop- 
erty upon  legal  process,  or  until  actual  levy,  and  notice  of  the  levy  as 
required  by  statute.    Id. 

4.  same:  appraisement:  debtor  need  do  nothing.  The  debtor  is  not 
required  to  anticipate  the  levy,  or  do  any  act  to  extend  it;  hence  it  is 
held,  that  the  the  refusal  of  an  instruction  that,  "  If  the  debtors  kept 
back,  detained  or  concealed  their  personal  property,  or  any  part  thereof, 
so  that  it  could  not  be  appraised,  then  they  are  not  entitled  to  the 
benefit  of  the  exemption  law,"  was  not  error.    Id. 

5.  same:  obstruction  of  levy.  Query:  Whether  actual  obstruction  of 
the  levy,  or  concealment  of  property  to  prevent  a  levy  might  operate  as 
a  selection  by  the  debtor  under  the  exemption  law,  not  decided.    Id. 


EXPERT-  -See  Evidence,  67. 
FALSE  WRITING-  See  Perjury,  1. 
FEES— See  County  Treasurer,  L 
FINDINGS  OF  FACT: 

1.  immaterial  FINDINGS:  error  without  prejudice.  The  cause  being- 
tried  by  the  court,  and  evidence  having  been  received  and  findings  of 

m  fact  made  of  matters  occurring  prior  to  February  28, 1877;  the  findings 
"  distinctly  and  clearly  discriminating  between  acts  done  before  and  those 
done  after  said  date;  the  evidence  fully  supporting  the  findings,  and  the 
findings  fully  authorizing  the  judgment  in  plain  tiffs  favor— held,  that 
the  defendants  could  in  no  wise  be  prejudiced  by  such  immaterial  evi- 
dence and  findings.    Caledonia  Qold  Mining  Co.  v.  Noonan,  189. 

2.  same:  Immaterial  findings  which  are  not  the  basis  of  the  judgment, 
other  sufficient  findings  appearing  in  the  record,  will  not  vitiate  the 
judgment  or  cause  its  reversal;  following  the  decision  in  Golden  Terra- 
Mining  Co.  v.  Smith,  2  Dak.,  377,  and  distinguishing  the  case  of  French 
v.  Lancaster,  2  Dak.,  276,  the  latter  ease  having  been  tried  by  a  jury. 
Id. 

3.  sufficiency  of  evidence.  It  is  the  province  of  the  District  Court  to 
weigh  the  evidence  and  determine  its  preponderance  between  the  par- 
ties. If  there  is  a  substantial  conflict  in  the  evidence,  and  the  material 
findings  are  supported  by  sufficient  and  substantial  evidence,  this  court 
cannot  say  the  District  Court  erred  in  its  findings;  and  exceptions  to  the 
decision  for  insufficiency  of  the  evidence  to  sustain  it,  are  not  well 
founded.    Id. 

See  Verdict,  4,  5. 
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FIXTURES: 


.  mat  become  personal  propertt,  when.  The  parties  concerned  may, 
by  agreement  in  due  form,  give  to  fixtures  the  legal  character  of  realty 
or  personalty  at  their  option,  and  the  law  will  respect  and  enforce  their 
understanding,  whenever  the  rights  of  third  parties  will  not  be  preju- 
diced.    Mi/rick  v.  Bill,  284. 


FORECLOSURE: 

1.  by  advertisement:  assignee  must  first  record  assignment.  The 
purchaser  of  a  mortgage  containing  a  power  of  sale  cannot  foreclose  the 
same  by  advertisement  under  the  statutes  of  this  territory,  without  a 
written  assignment  of  such  mortgage  has  been  first  duly  executed,  ac- 
knowledged and  recorded  as  provided  by  law,    Hickey  v.  Richards,  346. 


FORFEITURE— See  Land  Grant,  1, 2. 
FORGERY: 

1.  section  5479,  u.  s.  revised  statutes:  FORGERY  statute.  Section  5479 
of  the  Revised  Statutes  of  the  United  States,  is  designed  to  punish  the 
forgery  of  the  instruments  therein  named.     U.  S.  v.  Cameron,  132. 

2.  pre-emption:  final  proof:  making  false  affidavit  in.  The  making 
and  publishing  an  affidavit  upon  final  proof  for  a  pre-emption  claim  be- 
fore a  U.  S.  land  office,  which  affidavit  is  genuine. as  to  its  execution, 
but  false  as  to  the  matters  therein  stated,  is  not  a  crime  within  the  pur- 
view of  this  statute.    Id. 


FRAUDULENT  SALE— See  Sale,  1,  % 

GUARANTOR: 

1.  what  exonerates.  In  an  action  on  a  contract  of  guaranty,  it  is  not 
error  to  instruct  the  jury,  that  if  the  terms  of  the  agreement,  guaranteed 
by  defendants,  were  altered  in  any  respect  without  consent  of  the  de- 
fendants, in  the  time  of  payment,  or  in  the  proportionate  part  payable 
in  the  first  payment,  or  in  the  matter  of  interest,  or  if  any  alteration  was 
made  which  impaired  or  suspended  plaintiff's  remedy  against  the  prin- 
cipal, the  defendants  would  be  exonerated;  but  query,  whether  short- 
ening the  time  of  payment  impairs  or  suspends  the  remedies  or  rights 
of  the  creditor  against  the  principal.    Moline  Plow  Co.  v.  Gilbert,  239. 


HOME  FORT-Sbe  Admiralty,  3,  4,  5,  6,  7. 

HOMESTEAD: 

1.  some  estate  in  land  essential  to.  To  support  a  claim  of  homestead 
some  estate  in  land  is  essential.  There  can  be  no  homestead  right  in  a 
building  alone,  apart  from  the  land  on  which  it  stands.  Hence  the 
wife's  signature  is  not  necessary  to  the  validity  of  a  conveyance  of 
buildings  owned  and  occupied  by  grantor  and  his  family,  but  situated 
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upon  land  in  which  the  grantor  had  no  interest  or  estate  at  the  time  of 
such  conveyance.    Myrick  v.  Bill,  284. 

HOMICIDE: 

1.  homicide:  presumption:  murder.  The  deliberate  and  willful  killing 
of  one  human  being  by  another,  with  a  deadly  weapon,  with  intent  to 
kill— no  other  facts  appearing— raises  a  presumption  that  the  killing  is 
murder.     U.  S,  v.  Crow  Dog.  100. 

See  Threats,  1,  2;  Jurisdiction,  2;  Burden  of  Proof,  1.  2;  Malice. 
1;  Evidence,  1;  Indian  Reservation,  3. 


IMMATERIAL  FINDINGS— See  Findings  of  Fact,  1,  2. 
IMPEACHING  WITNESS-See  Evidence,  3 . 
INDIAN  COUNTRY: 


. .    The  term  "  Indian  Country  M  includes  such  portions  of  the  pob- 

lio  domain  as  are  expressly  reserved  for  the  use  and  occupation  of  the 
several  bands  and  tribes  of  Indians;  and  which  are  not  included  within 
the  jurisdiction  of  any  state  or  territorial  government.  United  States 
v.  Knowlton,  58. 

See  Jurisdiction,  1;  Mining  Claim,  1. 


INDIAN  RESERVATION: 

1. .    The  authority  of  the  President  to  withdraw  from  sale  a  portion 

of  the  public  domain,  and  set  it  apart  for  the  use  of  the  several  tribes  of 
Sioux  Indians,  as  an  addition  to  their  existiug  treaty  reservation,  can- 
not be  questioned.     United  States  v.  Knowlton,  58. 

2. .  Such  executive  order  withdrew  that  portion  of  the  public  do- 
main from  the  operation  of  the  criminal  laws  of  the  territory;  the  trade 
and  intercourFe  laws  were  thereby  extended  over  such  district  of  coun- 
try, and  it  became  Indian  country  witbin  the  meaning  of  the  acts  of 
Congress  extending  the  crimes  act  to  the  Indian  country.    Id. 

3.  executive  order:  revocation  of:  effect  on  pending  indictment. 
The  revocation  of  the  executive  order  setting  apart  such  portion  of  the 
public  domain  as  an  addition  to  thp  existing  reservation,  did  not  affect 
the  jurisdiction  of  the  court  to  try  defendant,  upon  an  indictment  for  a 
homicide,  committed  in  such  district  of  country,  pending  at  the  time  of 
such  revocation.    Id. 

See  Judicial  Cognizance,  1;  Jurisdiction,  1;  Land  Grant,  2. 


INDICTMENT: 

1.  caption:  jurisdiction:  held,  that  the  caption  of  the  indictment  in 
this  case,  properly  defines  the  jurisdiction  in  U.  S.  causes,  conferred  by 
the  acts  of  Congress  creating  the  District  Courts  of  the.  territory;  affirm- 
ing "  U.  S.  v.  Beebe,"  2  Dak.,  292.     United  States  v.  Spaulding,  85. 
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INJURY— By  Co-employe.    See  Negligence,  1, 2. 
INSTRUCTIONS  TO  JURY: 

1.  ASSUMING  UNDISPUTED  FACTS  IN  EVIDENCE:  NOT   ERROR.      In  an    action 

against  a  common  carrier  to  recover  damages  for  negligence  in  failing 
to  eafely  carry  and  deliver  property,  all  the  witnesses  testifying  to  some 
loss,  and  the  only  conflict  in  the  testimony  being  as  to  the  amount  of 
the  loss— held,  not  error  for  the  court  to  assume  that  there  was  some 
damage  or  loss,  and  to  instruct  the  jury  that  the  only  question  upon 
that  part  of  the  case  was  as  to  the  amount  of  the  loss  sustained  by 
plaintiffs,  and  this  the  jury  were  to  find.    Bush  v.  N.  P.  R.  R.  Co.,  444. 

See  Contributory  Negligence,  1;  Charging  Jury,  1. 


INSURANCE: 

1 .  policy  :  waiver  op  condition  in.  Upon  a  policy  of  insurance  in  which 
one  of  the  conditions  was,  that  in  case  of  default  of  payment  of  any  note 
given  for  premium,  the  company  should  not  be  liable  for  any  loss  hap- 
pening during  the  continuance  of  such  default — held,  there  being  a 
breach  of  such  condition  the  company  may  waive  the  forfeiture  either 
by  express  language  or  by  acts  from  which  an  intention  to  waive  may 
be  inferred.    Smith  v.  St.  P.  P.  <fc  M.  Ins.  Co.,  80. 

2.  waiver:  what  amounts  to.  If  in  any  negotiations  or  transactions 
based  upon  the  policy  and  relating  thereto  after  forfeiture,  under  cir- 
cumstances indicating  to  the  company  or  its  authorized  agent,  that  the 
insured  makes  a  claim  under  the  policy,  notwithstanding  such  default, 
and  no  reply  is  made  to  such  claim  indicating  the  intention  of  the  com- 
pany to  take  advantage  of  the  forfeiture,  and  the  insured  afterwards  in- 
curs the  trouble  and  expense  of  making  proofs  of  loss— held,  the  for- 
feiture is  thereby  waived.    Id. 

3.  same:  acceptance  op  premium.  Held  further,  that  the  acceptance  of 
the  cash  premium  by  the  general  agent  of  an  insurance  company  after 

'  default  and  notice  of  the  loss,  operates  as  a  waiver  of  the  forfeiture,  and 
renders  the  company  continuously  liable  on  the  policy  as  though  the 
note  given  for  cash  premiums  had  been  paid  at  maturity.    Id. 


INTEREST: 

1.  reduced  rate:  agreement  to  accept.  .  Where  it  was  the  clear  inten- 
tion of  the  parties  that  an  agreement  to  accept  a  reduced  rate  of  interest 
should  be  held  operative  and  binding  upon  the  parties,  only  upon  con- 
dition that  the  intere°*  -A  '*  -  "■  -*>*  r«te  was  paid  at  the  time  when, 
by  the  terms  of  the  -  held,  the  interest  at  the 

reduced  r~A-  rate  of  interest  was  en- 
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dary  lines  of  its  jurisdiction;  and  that  a  crime  committed  at  a  place  on 
an  Indian  Reservation  within  such  boundary  lines,  is  within  the  juris- 
diction of  the  court.     U.  S.  v.  Brave  Bear,  34. 


JURISDICTION: 

1.  Indian  country:  Executive  order  reserving  a  portion  of  the  public  do- 
main as  an  addition  to  the  Sioux  Indian  Reservation;  jurisdiction  of 
crime  committed  in;  effect  of  restoring  same  to  public  domain.  This 
case  affirms  the  decision  of  this  court  in  the  case  of  U.  S.  v.  Knowlton. 
U.S.  v.  Brave  Bear,  34. 

2.  HOMICIDE  COMMITTED   PRIOR  TO  REVOCATION:  INDICTMENT  SUBSEQUENT. 

The  revocation  of  the  executive  order  creating  such  reservation,  after 
the  commission  of  a  homicide,  and  before  the  indictment  has  been  found, 
does  not  deprive  the  court  of  jurisdiction  to  indict  and  try  the  defend- 
ant for  such  offense.    Id. 

See  Judicial  Cognizance,  1;  Indian  Reservation,  1, 2, 3;  Indictment, 
1;  Treaty,  1,2. 


JURY— See  Challenge  to  juror,  1. 
LAND  GRANT: 

1.  northern  pacific  land  grant:  not  conditional  but  absolute:  fail- 
ure to  perform:  not  affect  till  forfeiture  declared.  The  act  of 
Congress  of  July  2, 1864,  granting  lands  to  the  Northe*  n  Pacific  Rail- 
road Company,  in  aid  of  its  road,  was  a  grant  in  praesenti  and  vested 
all  the  title  the  United  States  then  had,  subject  to  the  conditions. sub- 
sequent to  be  performed  by  the  company,  there  being  no  condition  that 
the  lands  should  revert  to  the  grantor  in  case  of  a  failure  to  perform  the 
conditions  by  the  grantee.  Such  title  would  be  unaffected  by  a  failure 
to  perform  such  conditions,  until  the  United  States  should  enforce  for- 
feiture.   N.  P.  R.  R.  Co.  v.  Peronto,  217. 

2.  same:  no  rights  acquired  by  settler.  This  act  is  in  the  nature  of 
an  executory  contract.  Both  parties  to  it  had  an  interest  in  its  per- 
formance; both  mutually  agreed  to  perform  certain  acts;  it  operated 
upon  land  to  which  the  United  States  had  not  full  title,  but  to  which 
full  title  was  to  be  acquired,  and  when  acquired,  such  lands  were  with- 
held from  sale,  entry  or  pre-emption  for  the  benefit  of  said  railroad,  so 
that  no  person  could  get  any  rights  thereto  as  a  settler  or  pre-emptor. 
Id. 

3.  same:  lands  never  opened  to  settlement:  no  pre-emption  rights.  . 
The  passage  of  the  act  of  1864,  granting  land  to  this  railroad  company 
in  words  of  present  grant,  and  providing  that  the  odd  numbered  sec- 
tions should  not  be  for  sale  or  entry  after  the  survey  of  the  same— held, 
that  no  person  settling  and  making  improvements  upon  tXe  odd  sec- 
tions, could  get  any  rights  as  a  settler  or  pre-emptor  as  '•Vfinst  the 
United  States  or  the  railroad  company,  either  under  seoti'cj  ^1>  U.  S. 
Revised  Statutes,  or  the  provisions  of  this  act,  such  Ian*5  g  ^|iav*n^ 
been  subject  to  sale  or  pre-emption.    Id,  3     •    * 

4.  SAME:  SETTLER  HAD  ACTUAL  NOTICE  OP  LINE  OP  ."fcq  f©  ^tjBJEOT 
THAT  PLAT  OF  LINE  WAS  NOT  PILED.      Held  flirt1    P*  §  &dant 
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Laving  settled  upon  land  in  question,  after  the  passage  of  the  act,  while 
it  was  Indian  territory,  near  the  line  of  the  road,  witnessing  the  con- 
struction of  the  track,  had  actual  knowledge  of  the  definite  line  of  said 
road,  ho  cannot  now  object  that  notice  was  not  sooner  given,  by  the 
filing  of  the  plat  of  such  definite  line  in  the  office  of  the  Commissioner 
of  the  General  Land  Office,  nor  be  regarded  as  a  bonajide  settler,  or 
prc-emptor,  in  any  sense.    Id. 


LAW  AND  FACT-  See  Contributory  Negligence,  1,  3,  4. 

LEVY— Of  Execution: 

L  op  attachment:  actual  control  op  goods;  what  sufficient.  To 
constitute  a  valid  levy  of  an  attachment  upon  personal  property,  the 
officer  must  take  actual  possession  and  mu9t  have  actual  control  of  the 
property  with  power  of  removal.  Such  control  must  be  exercised,  as  if 
done  without  the  writ  would  amount  to  trespass.  Powell  i\  McKechnie, 
319. 

See  Exemptions,  3,  4. 


LEX  FORI— See  Statute  of  Limitation,  1. 

LIBEL. 

L  pleading:  words  not  actionable  pek  se.  A  direct  charge  of  peTjury 
is  actionable  per  se,  but  the  words,  "  He  made  false  affidavits  in  order 
to  commence  his  case,'* or  "the  affidavit  made  by  Mr.  C.  was  false,"  are 
not  actionable  per  se,  nor  can  an  action  be  maintained  upon  them 
merely  by  an  inuendo  that  they  purported  or  were  intended  to  import 
perjury.  There  should  be  a  colloquium  of  a  judicial  proceeding,  and  the 
nature  of  the  proceeding  and  the  matter  to  which  the  oath  was  taken, 
should  appear  to  have  been  material  to  the  proceeding  and  before  an 
officer  authorized  to  administer  an  oath.    Casselnian  i\  Witudiip,  292, 


LIEN— Maritime.    See  Admiralty. 

MALICE: 

1. :  Section  772  of  the  Penal  Code  of  this  territory  may  properly  be 

applied  as  a  definition  of  the  element  of  malice  in  the  crime  of  murder, 
and  is  not  inconsistent  with  premeditated  design  necessary  to  consti- 
tute criminal  intent.     Territoiry^v.  Egan,  119. 

2.  prior  ill  treatment:  evidence  of.  Evidence  of  threats,  menaces 
and  ill  treatment  during  the  life-time  of  deceased,  is  competent  as  tend- 
ing to  prove  malice.    Id. 


MANDAMUS: 


L  relator:  who  mat  be:  non-resident  of  county.  Under  an  act  of  the 
legislature  submitting  the  question  of  a  division  of  Custer  county  to  the 
legal  voters  residing  within  the  proposed  boundaries  of  the  new  county 
of  Fall  River,  upon  an  application  by  a  relator,  who  was  a  resident  of 
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Lawrence  county,  for  a  writ  of  mandamus  to  compel  the  canvassing 
board  to  recanvass  the  vote  cast  at  such  election— held,  that  such  re- 
lator was  not  "  beneficially  interested  "  even  though  owning  property  in 
the  proposed  new  county,  and  was  not  the  proper  party  to  apply  for  the 
writ.     Territory  ex  rel.  v.  Cole,  301. 

2.  same:  public  officer  must  apply  fob  writ,  when:  when  private 
citizen  mat  be  relator.  When  public  rights  are  to  be  subserved  pub- 
lic officers  must  apply  for  the  writ;  but  if  a  private  individual  make 
himself  relator  he  must  show  some  particular  right  or  privilege  of  his 
own,  independently  of  that  which  he  holds  with  the  public  at  large  as  a 
citizen.    Id. 

3.  WILL  NOT  LIE,  BEING  REMEDY  AT  LAW :  COUNTY  TREASURER.      Section  95, 

of  chapter  28,  of  the  Political  Code,  having  provided  for  an  action  to  re- 
cover all  money  in  the  hands  of  a  county  treasurer  which  he  shall  fail  to 
pay  over,  the  writ  of  mandamus  cannot  be  invoked  to  compel  such  pay- 
ment.    Territory  ex  rel  v.  Cavanaugh,  325. 

4.  TOWN- SITE  ACT:  DUTIES  OF  PROBATE  JUDGE  UNDER:  NOT  MINISTERIAL  BUT 

judicial:  mandamus  will  not  lie.  The  duties  of  a  judge  of  the  pro- 
bate court  under  tho  provisions  of  the  town-site  act  of  this  territory  (laws 
1881,  c.  135)  are  judicial  and  not  ministerial  in  their  character,  and  man- 
damus will  not  lie  to  review  or  reverse  his  decisions  adverse  to  claim- 
ants, or  to  compel  him  to  execute  deeds  to  tracts  of  land  occupied  and 
claimed  under  said  law,  after  he  has  rendered  decisions  upon  such  claims 
adverse  to  such  claimants.    Territory  ex  rel  v.  Nowlin.  34SL 


MARITIME  LIEN-  See  Admiralty. 

MASTER  AND  SERVANT— See  Negligence,  1,  2, 3, 4. 

MERGER; 

1. .  The  corporation  mortgaged  all  its  property,  franchises,  privi- 
leges and  immunities,  including  the  contract  right  of  exemption  from 
taxation;  such  mortgage  was  legally  foreclosed,  and  all  such  property, 
franchises,  privileges  and  immunities  were  bid  in  by  the  governor,  and 
were  by  him  transferred  to  the  State  of  Minnesota;  at  the  time  of  such 

Purchase  and  transfer  the  lands  in  controversy  had  become  a  part  of 
)akota  Territory;  the  state  regranted  such  property,  franchises,  privi- 
leges and  immunities  to  plaintiff;  it  being  admitted  by  the  pleadings 
that  the  State  of  Minnesota  intended  to  hold  and  regrant  without  mer- 
ger or  extinguishment  all  the  mortgaged  property,  franchises,  privileges 
and  immunities— held,  that  the  right  of  immunity  from  taxation  as  to 
such  lands  was  not  merged,  but  was  conveyed  to  and  acquired  by  the 
plaintiff  corporation.    Winona  <fc  St  P.  R.  R.  Co.  v.  County  of  Deuel,  1, 


MINING  CLAIM: 

1.  INDIAN   COUNTRY:  MINING    CLAIMS:   NO    RIGHTS  ACQUIRED.     No    rights 

could  be  acQuired  to  any  lands  in  the  Black  Hills  prior  to  the  28th  of 
February,  1877,  by  reason  of  the  existence,  until  that  time,  of  the  Sioux 
Indian  Reservation,  covering  that  part  of  the  territory;  following  the 
decisions  of  this  court  in  Uhlig  v.  Oarriaon,  2  Dak.,  71;  French  v.  Lan- 
caster, id.,  276.    Caledonia  Gold  Mining  Co.  v.  Noonan,  189. 
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2.  same:  party  in  possession  on  February  28, 1877:  might  adopt  pbior 
aot8  op  location:  and  date  rights  from  that  day.  A  party  in  pos- 
session of  a  raining  claim  on  the  28th  day  of  February,  181(7,  with  the 
requisite  discovery,  with  the  surface  boundaries  sufficiently  marked,with 
the  notice  of  location  posted,  and  with  a  disclosed  vein  of  ore,  could,  by 
manifesting  his  adoption  of  these  facts,  and  subsequently  causing  a 
proper  record  to  be  made  and  performing  the  amount  of  labor,  or  mak- 
ing the  improvements  necessary  to  hold  the  claim,  date  his  rights  from 
that  day;  and  such  location  and  subsequent  labor  and  improvements 
would  give  him  the  right  to  possession  from  that  date.    Id. 


MORTGAGE—  Description  of  Chattels.    See  Contract,  2;  Conversion,  1; 
Foreclosure,  1;  Attorney's  Fee,  L 

MUNICIPAL  CORPORATION: 

1.  POWER  TO  KEEP  SIDEWALKS  CLEAR  OF  OBSTRUCTIONS  AND  ACCUMULATIONS: 
WHEN  ACCOMPANIED  BY   THE  NECESSARY   MEANS,  CREATES  A  DUTY.      The 

mayor  and  council  of  the  city  of  Grand  Forks  have  power  "  to  provide 
for  keeping  sidewalks  clear  and  clean  from  all  obstruction  and  accum- 
ulation." This  power  conferred  upon  the  city  by  the  legislature,  to- 
gether with  the  necessary  means  for  the  proper  execution  of  the  power, 
carries  with  it  the  corresponding  duty,  to  keep  the  streets  in  a  reason- 
ably safe  condition,  and  if  it  neglect  to  do  so  the  city  will  be  liable  for 
in j  uries  ha ppening  by  reason  of  its  negligence.  Larson  v.  Ora »  d  Forks, 
307. 

2.  same:  thinos  overhanging  walk:  porch.  This  duty  is  not  confined 
to  obstructions  upon  the  walk  alone,  but  also  applies  as  well  to  every 
thing  hanging  over  the  walk,  that  may  render  travel  unsafe.    Id. 

3.  negligence:  degree:  lack  of  ordinary  or  reasonable  care.  The 
general  rule  is,  that  in  reparation  of  its  highways  a  municipal  corpora- 
tion is  answerable  in  damages  for  a  lack  of  ordinary  or  reasonable  care, 
it  being  held  to  the  same  rule  of  diligence  as  private  persons  in  the  con- 
duct of  any  business  involving  a  like  danger  to  others.    Id. 

4.  notice  of  defect  in  street  or  sidewalk:  when  inferred.  Notice 
will  be  inferred  if  the  defect  in  the  street  or  sidewalk  has  existed  for  a 
considerable  length  of  time;  or  from  the  fact  that  the  defect  had  existed 
so  long  as  to  render  it  notorious;  and  upon  such  evidence  fairly  sub- 
mitted to  the  jury,  the  finding  will  not  be  disturbed.    I(L 

See  Damages,  2. 


MURDER— See  Homicide,  1;  Burden  of  Proof,  1,  2;  Malice,  1. 
NEGLIGENCE: 

1.  injury  from  negligence  of  co-employe:  liability  of  employer. 
An  employer  is  not  liable  to  those  in  his  employ  for  injuries  resulting 
from  the  negligence,  carelessness  or  misconduct  of  a  fellow-servant 
engaged  in  the  same  general  business,  and  performing  services  for  the 
same  general  purposes;  but  to  this  rule  there  are  well  defined  exceptions. 
Hi  rle  t  v  N.  P.  R.  R.  C.  3$. 

2.  same:  exceptions  to  rule.  One,  and  perhaps  the  most  important  of 
these  exceptions,  arises  from  the  obligation  of  the  master,  whether  a 
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natural  person  or  a  corporate  body,  not  to  expose  the  servant,  when  con- 
ducting the  master's  business,  to  perils  or  hazards  against  which  he  may- 
be guarded  by  proper  diligence  upon  the  part  of  the  master.    Id. 

3.  same:  servant  bisks  ordinary  dangers  of  such  employment.  It  is 
implied  in  the  contract  between  the  parties,  that  the  servant  risks  the 
dangers  which  ordinarily  attend,  or  are  incident  to,  the  business  in  which 
he  voluntarily  engages  for  compensation.  But  it  is  equally  implied  in 
the  same  contract,  that  the  master  shall  supply  the  physical  means  and 
agencies  for  the  conduct  of  his  business;  and  in  selecting  such  means, 
machinery  and  appliances,  and  in  preserving  and  maintaining  them  in  a 
suitable  condition,  he  shall  not  be  wanting  in  proper  care.  His  negli- 
gence in  that  regard  renders  him  liable  to  an  employe  who  sustains 
damage  in  consequence  of  such  neglect.  Section  1130  and  1131  of  the 
Civil  Code  is  an  enactment  of  the  common  law  on  that  subject  and  does 
not  change  this  rule.    Id. 

4.  same:  employer  must  pcrnish  safe  machinery  and  implements. 
The  master  is  liable  for  his  own  neglect  in  failing  to  furnish  proper  and 
safe  machinery  or  implements,  and  in  failing  to  keep  them  in  a  safe  and 
suitable  condition  for  such  use.  These  duties  belong  to  the  master,  and 
he  cannot  rid  himself  of  responsibility  for  not  performing  them  by  show- 
ing that  he  delegated  tho  performance  to  another  servant  who  neglected 
to  follow  his  instructions.    Id. 

5.  facts  undisputed:  question  for  jury.  Even  though  the  facts  are 
undisputed  it  is  for  the  jury,  and  not  for  the  judge,  to  determine  whether 
proper  care  was  exercised,  or  whether  negligence  appears,  whenever  upon 
the  facts  in  evidence,  different  minds  might  honestly  draw  different  con- 
clusions from  such  evidence.     Williams  v.  N.  P.  R.  R.  Co.,  168. 

6.  NEGLIGENCE    OF    OWNERS:    HAZARDOUS    PLACES:  CARE  REQUIRED.      But 

where  stock  run  at  large  in  places  extra  hazardous,  the  owners  are  re- 
quired to  exercise  an  extra  degree  of  care,  and  if  a  loss  occurs  which 
could  have  been  prevented  by  the  use  of  such  care  as  the  circumstances 
required,  the  R.  R.  Company  is  not  liable,  unless  the  injury  was  occa- 
sioned bv  wanton  or  reckless  misconduct  of  defendant  or  its  employes. 
Id. 

See  Municipal  Corporation,  1,  2,  3;  Burden  of  Proof,  4;  Contrib- 
utory Negligence,  1, 2,  3, 4. 


NEGOTIABLE  INSTRUMENT: 

1.  attorney  fee  clause:  destroys  negotiability.  The  insertion  of  a 
stipulation  for  payment  of  a  reasonable  attorney  fee  in  a  promissory 
note,  destroys  its  negotiability,  and  renders  it  subject  to  all  defenses 
which  the  maker  had  against  the  original  payee,  even  in  the  hands  of  an 
innocent  purchaser  for  value.    Oarretson  v.  Purdy,  178. 


NEW  MATTER— In  Pleading.    See  Counter  Claim,  1. 

NORTHERN  PACIFIC— Land  Grant.    See  Land  Grant,  1,  2. 

NOTICE— To  Settlers  on  R.  R  Lands.    See  Land  Grant,  4;  See  Municipal 
Corporation,  4;  Conversion,  1. 


Digitized  by 


Google 


INDEX.  502 

OFFICERS— See  Capital  Commission,  5. 

PARTIES— See  Quo  Warranto,  3,  4,  5;  Mandamus,  1,2. 

PAYMENT: 

1.  collateral  security:  not  patment.  The  giving  of  security,  either  by 
mortsiago  or  trust  deed,  was  not  a  payment  of  the  note,  nor  is  it  a  de- 
fense in  an  action  brought  on  the  note,  only  so  far  as  the  security  may 
have  been  paid  to  the  holder  of  the  note.  Star  Wjg  n  Co.  v.  Matthies* 
sen,  233. 

See  Burden  of  Proof,  3. 


PERJURY: 

1.  construction:  s  c.  5421,  u.  s.  rev.  stats.:  false  pre-emption  proof*. 
The  false  writing  specified  in  the  third  clause  of  section  5421,  U.  S.  Rev 
Stats.,  includes  one  false  in  respect  to  the  facts  embodied  therein,  as 
well  as  one  falsely  made  and  forged.     U  ited  States  i\  Spaulding,  85* 

2. same:  "claim"  defined:  The  word  "claim"  therein  used  includes 
the  claim  to  exercise  the  right  of  pre-emption,  and  the  claim  to  thereby 
acquire  from  the  United  States  government  title  to  the  public  lands.    Id* 


PLEADING: 

1.  amendment:  manner  of.  An  amended  pleading  takes  the  place  of  the 
pleading  amended,  and  the  original  drops  out  of  and  ceases  to  be  a  part 
of  the  record.  The  mode  of  amending  pleadings  recognized  by  our  prac- 
tice, is  by  rewriting  the  pleading,  leaving  out  such  allegations,  and  in- 
serting such  other  allegations  as  may  be  desired,  so  that  all  the  parts  of 
the  pleading  shall  be  in  one  instrument,  complete  in  itself. 

2.  same:  irregularity  in  mode  of.  A  mere  irregularity  in  the  mode  of 
amending  a  pleading,  which  does  not  affect  the  substantial  rights  of  the 
parties  in  the  case,  and  to  which  the  attention  of  the  District  Court  was 
not  called,  cannot  be  taken  advantage  of  for  the  first  time  upon  appeal. 
Caledonia  Ool    Mi  ring  Co.  v.  Noonan,  189. 

See  Indictment,  1;  Quo  Warranto,  3,  4,  5,  6;  Counter  Claim,  1;. 
Estoppel,!;  Libel,  1. 


POSSESSION— See  Sale.  1,  2. 

POWER  OF  SALE— See  Foreclosure,  1. 

PRACTICE: 

1.  demurrer:  good  cause  of  action  as  to  one  of  several  defendants", 
Where  the  complaint,  in  an  action  to  reform  and  foreclose  a  mortgage 
against  several  defendants,  states  a  good  cause  of  action  against  any  one 
of  such  defendants,  a  general  demurrer  by  all  the  defendants  should  be 
overruled.    Campbell  v.  Wambole,  184. 
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2.  cannot  tby  oause  ANEW.  Under  the  practice  act  of  this  territory  now 
in  force,  this  court  in  this  case  is  empowered  to  correct  the  errors  occur- 
ring in  the  District  Court,  but  cannot  try  the  case  anew  upon  the  evi- 
dence.   Caledonia  Gold  Mining  C  :  v.  Noonan,  189. 

8ee  Challenge  to  Jubob,  1;  Exceptions,  1, 2,  3,4,5;  Counteb  Claim, 
1;  Charging  Juby,  1;  Vebdict,  1, 2,  3,  4,  5,  6,  7;  Exemptions,  3, 4; 
Assignment  of  Error,  1. 


PRE-EMPTION— See  Pebjuby,  2;  Fobgeby,  1,  2;  Land  Gbant,  1,  2,  3, 4. 

PREMEDITATED  DESIGN— See  Malice,  1. 

PRESUMPTION— Fbom  use  op  Deadly  Weapon.    See  Homicide,  1 ;  Reason- 
able Doubt,  1 . 

PROBATE  JUDGE— See  Mandamus,  4. 

PROMISSORY  NOTE— See  Negotiable  Instbument,  1. 

QUO  WARRANTO: 

1.  quo  wabbanto:  fobm  abolished:  jubisdiotion  and  poweb  op  coubt 
not  changed.  In  actions  to  attain  remedies  formerly  reached  by  the 
writ  of  quo  warranto  and  informations  in  the  nature  of  quo  warranto, 
the  old  form  of  the  proceedings  is  abolished,  but  the  jurisdiction  and 
power  of  the  courts  and  the  right  to  reach  through  them  the  remedies 
which  that  writ  or  information  once  afforded,  are  not  touched  or  changed 
by  the  provisions  of  the  code.  Territory  ex  ret.  Peterson  v.  Haux- 
hurst,  205. 

2.  same:  buleb  of  evidence:  pbesumptions:  law  and  fact.  The  posi- 
tion of  the  defendant,  the  rules  of  evidence  and  the  presumptions  of  law 
and  fact  are  the  same  as  in  the  proceeding  by  writ  or  information,  for 
which  the  remedy  by  action  was  substituted.    Id. 

B.  pleading:  title  of  action.  The  title  to  the  complaint  is  in  these 
words:  "  The  Territory  of  Dakota  ex  rel.  Peter  O.  Peterson,  plaintiffs, 
v.  <Tames  Hauxhurst,  defendant " — held,  the  proper  form  in  which  to 
entitle  the  action    Id. 

4.  same:  allegations  of  complaint:  sufficient  to  make  a  pabty  plain- 
tiff. The  allegations  of  the  complaint  being:  "  Peter  O.  Peterson, 
one  of  the  above  named  plaintiffs  alleges,"  etc.,  etc.,  "  wherefore  plain- 
tiffs allege  that  plaintiff,  Peter  O.  Peterson,"  etc — held,  that  the  relator, 
Peterson,  was  made  a  party  plaintiff  by  the  allegations  in  the  body  of 
the  complaint.    Id. 

:5.  same:  complaint  must  show  belatob  entitled  to  office.  When  the 
action  is  not  brought  by  the  District  Attorney  in  the  name  of  the  Ter- 
ritory, upon  his  own  information,  to  oust  a  person  from  a  public  office 
illegally  held,  but  by  a  relator  claiming  to  be  one  of  the  parties  plaintiff 
and  to  have  an  interest  in  the  question,  it  must  appear  from  the  facts 
alleged  in  the  complaint  that  the  relator  is  entitled  to  the  office  in  con- 
troversy.    Id 

t5.  complaint:  sufficiency  of:  essential  allegations:  fobm  given. 
The  complaint  showing  that  plaintiff  received  a  greater  number  of  legal 
votes  than  defendant,  and  was  entitled  to  the  office,  being  obliged  to 
institute  legal  proceedings  to  obtain  possession  thereof,  was  sufficient 
without  an  allegation  of  demand  of  possession  of  the  office  or  an  allega- 
tion of  qualification  therefor.    Form  of  complaint  given.    Id. 
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RAILROAD  LANDS— Exemption  from  Taxation.    See  Taxation,  1. 

REASONABLE  DOUBT: 

1.  doctrine  of  how  applied.  The  doctrine  of  reasonable  doubt  should 
be  applied  to  the  whole  proofs  and  the  whole  case.  Then  the  proofs 
and  presumptions  and  inferences  arising  therefrom,  are  all  taken  into 
account.     U.  S.  v.  Crow  Dog,  106. 

See  Burden  of  Proof,  2. 


REGISTER  OF  DEEDS—See  Term  of  Office,  1. 

REPLEVIN— See  Claim  and  Delivery. 

REPLY-  -See  Counter  Claim,  1. 

RESERVATION— See  Jurisdiction,  1,  2;  Indian   Reservation,    1,  2,  3; 
Treaty,  1,  2. 

SALE: 

1.  of  merchandise:  change  of  possession:  vendor  employed  as  sales- 
man: not  per  se  evidence  of  fraud.  After  the  sale  of  goods,  and  an 
actual  and  notorious  change  of  possession,  the  employment  of  the  ven- 
dor in  the  capacity  of  mere  salesman  or  clerk,  is  not  per  se  conclusive 
evidence  of  fraud.    Grady  v.  Baker,  296. 

2.  vendee:  may  be  in  possession  by  agent:  vendor  may  be  such  agent. 
The  vendee,  under  section  2024  of  the  Civil  Code  of  this  territory,  need 
not  remain  in  personal  possession,  but  may  be  so  by  agent;  and  such 
agent  may  be  the  seller  of  the  property,  "  if  the  possession  be  such  as  to 
advise  the  creditors  of  the  change  in  the  title  of  the  property."  Id. 

SELF-DEFENSE  -  See  Threats,  1,  2;  Burden  of  Proof,  1,  2. 
SETTING  ASIDE  VERDICT— See  Verdict,  3,  5,  7. 
SETTLERS-  -Rights  of.    See  Land  Grant,  1,  2,  3,  4. 
SIOUX  TREATY— See  Treaty,  1,  2. 
SPECIAL  VERDICT— See  Verdict,  2. 
STATUTE  OF  LIMITATIONS: 

1.  affects  remedy:  governed  by  lex  fori.  Suits  brought  to  enforce* 
contracts,  either  in  the  state  where  they  were  made  or  in  the  courts  of 
other  states,  are  subject  to  the  remedies  of  the  forum  in  which  the  suit 
is,  including  that  of  the  statute  of  limitations.  Star  Wagon  Co.  v. 
Matthiessen,233. 

2.  same:  no  issue.  In  this  case  the  statute  of  limitations  had  not  com- 
menced to  run  in  this  territory,  and  there  was  no  fact  in  reference  to  the 
same  to  be  submitted  to  the  jury.    Id. 


STOPPAGE  IN  TRANSIT: 

1.  right  of:  may  exist  when  goods  in  warehouse.    The  delivery  by  the 
vendor  of  goods  sold,  to  a  carrier  who  is  to  carry  on  account  of  the  vendee, 
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is  a  constructive  delivery  to  the  vendee,  but  the  vendor  ljns  a  right,  if 
unpaid,  and  the  vendee  be  insolvent,  to  re-take  the  goods  before  they  are 
•  actually  delivered  to  the  vendee.  They  are  still  in  transit,  though  lying 
.  in  a  warehouse  to  which  they  have  been  sent  by  the  vendor  on  the  pur- 
chaser's order.    Powell  v.  McKeclinie,  319. 


TAXATION: 

1.  exemption  from.  It  was  within  the  power  of  the  legislature  of  tho 
Territory  of  Minnesota  to  exempt  railroad  lands  from  taxation  until 
sold  and  conveyed  by  the  railroad  company.  And  such  a  provision  in 
the  charter  of  an  incorporation  constitutes  a  contract  which  cannot  be 
impaired  by  subsequent  legislation.  Winona  <&  St .  P.  P.  P.  C  .  r.  The 
County  of  Deuel,  1. 

2.  same:  division  of  territory.  And  the  subsequent  division  of  the  Ter- 
ritory of  Minnesota  does  not  forfeit  or  affect  such  contract  rights  of  the 
corporation  as  to  taxation  of  lands  situated  in  that  part  of  the  territory 
incorporated  into  the  Territory  of  Dakota.    Id. 


TENDER— See  Attorney's  Fee,  1. 

TERM  OF  OFFICE: 

1.  register  of  deeds:  does  not  hold  over:  distinction:  demand.  A 
register  of  deeds  does  not  hold  over  his  term  '*  until  his  succ^esor  shall 
be  elected  and  qualified,"  as  is  the  cnse  with  some  officials,  and  the  in- 
cumbent is  a  usurper  if  ho  attempts  to  hold  over;  his  possession  is  un- 
lawful, without  color  of  right,  and  no  previous  demand  of  the  office  is 
necessary  to  maintain  an  action  to  oust  him.  Territory  ex  re/,  v.  Havar- 
hurst,  205. 


TOWN-SITE  ACT— See  Mandamus,  4 

TRIAL— See  Practice,  2. 

THREATS: 

1. .    Communicated  threats  serve  to  put  a  man  upon  his  guard  to 

protect  himself.  But  a  bare  fear  or  apprehension  arising  solely  from 
previous  threats,  affords  no  excuse,  unless  at  the  time  of  the  killing 
some  effort,  movement  or  overt  act  was  being  made  by  the  party  killed 
to  carry  such  previous  threats  into  execution,  and  a  necessity,  real  or 
apparent,  existed  at  the  time,  for  the  killing  to  prevent  the  accomplish- 
ment of  such  previous  threats;  and  if  defendant  committed  the  first  ag- 
gressive act  he  cannot  claim  the  benefit  of  the  law  of  self-defense. 
United  States  v.  Knawlton,  58. 

2.  apprehension:  reasonable  grounds  op:  who  to  judge  op.  The  jury 
who  try  the  cause,  and  not  the  party  who  kills,  are  to  review  and  judge 
of  the  reasonable  grounds  of  his  apprehension  and  of  the  imminency  of 
the  danger.    Id. 

See  Evidence,  1;  Confessions,  1;  Malice,  2. 
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TREASURER— See  Mandamus,  3. 
TREATY: 

1.  sionx  treaty:  has  forge  op  law,  without  legislative  enactment. 
The  treaty  of  February  24, 1869,  with  the  Brule  Sioux  band  of  Indians, 
as  affirmed  by  the  agreement  of  February  28, 1877,  operated  of  itself 
without  the  aid  of  any  legislative  enactment,  and  is  equal  in  vigor  and 
strength  to  an  act  of  Congress.     United  States  v.  Grow  Dog,  206. 

2.  same:  bbule  sioux:  excepted  out  op  general  provisions  op  section 
2145.  The  treaty  and  agreement  take  these  Indians  out  of  the  exceptions 
contained  in  section  2145,  Revised  Statutes  of  the  United  States,  and 
confer  upon  the  District  Courts  jurisdiction  of  crimes  committed  by  one 
Indian  against  another  upon  their  reservation.    Id. 


TRESPASS: 

1.  trespass:  right  of  way:  stock  mat  go  upon.  In  this  territory  the 
owner  has  a  license  to  allow  his  cattle  to  run  at  large  upon  all  lands, 
except  cultivated  or  meadow  lands,  or  young  timber.  Williams  v.  N.  P. 
R.  R.  Co.,  168. 


USURY: 


1.  usurious  contract:  interest  cannot  be  recovered.  Two  promissory 
notes  were  executed  upon  a  loan  of  $3,000,  of  $1,500  each,  payable  in  six 
and  twelve  months,  with  interest  at  12  per  cent  after  due,  and  four  other 
notes  were  given  for  the  interest  to  accrue  upon  the  first  two  notes  be- 
fore due  at  the  rate  of  2  per  cent  per  month,  payable  at  the  end  of  each 
three  months,  respectively,  with  exchange— held,  that  this  being  one 
entire  transaction,  all' the  notes  were  usurious,  and  the  fact  that  the  con- 
tract was  separated  into  these  parts  did  not  relieve  it  of  its  usurious 
character-  -held  further,  that  the  taint  of  usury  affected  the  whole  and 
everv  part  of  it,  the  interest  accruing  upon  the  two  notes  given  for  prin- 
cipal, after  maturity,  as  Veil  as  that  aoorning  before,  and  that  allowing 
the  plaintiff  to  recover  such  interest  was  error.  Wood  v.  Cuthbertson, 
328. 

2.  ILLEGAL  INTEREST  PAID:  WHEN  A  COUNTER  CLAIM.      Section  1100,  of  the 

Civil  Code  of  Dakota,  declaring  all  interest  upon  a  usurious  contract  for- 
feited, and  providing  that  the  excess  paid  over  12  per  cent,  may  be  re- 
covered from  the  person  taking  it,  does  not  give  the  right  to  maintain  a 
counter  claim  by  reason  of  such  forfeiture,  for  the  whole  interest  in  an 
action  to  collect  the  principal.  Only  the  excess  over  12  per  cent.,  and 
when  illegal  interest  has  been  stipulated  for  and  not  paid,  then  only  the 
principal  without  interest,  can  be  recovered.    Id. 

8.  CONTRACT  TO  PAT  INTEREST  ON  UNPAID  INTEREST,  VALID.  '  A  promissory 

note  providing  for  the  payment  of  interest  annually,  and  stipulating 
that  each  annual  installment  of  interest  not  paid  when  due,  should  bear 
interest  at  a  specified  rate  from  the  time  it  fell  due  till  paid— held,  valid 
and  legal    Hovey  «.  Edmison,  449. 


VENDOR— See  Stoppage  in  Transit,  1. 
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VENUE— See  Change  of  Venue,  1. 
VERDICT: 

1.  directing  verdict:  on  evidence:  court  max.  Before  the  evidence  is 
left  to  the  jury,  there  is,  or  may  be,  in  every  case,  a  preliminary  ques- 
tion for  the  judge— not  literally  whether  there  is  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon  whom  the  burden  of  proof  is 
imposed.  There  being  no  sufficient  evidence  in  this  case  to  warrant  a 
verdict  for  the  defendant  upon  the  issue,  it  was  not  error  for  the  court 
to  direct  a  verdict  for  plaintiff.    Star  Wagon  Co.  v.  Matthiessen,  233. 

2.  special  verdicts:  directing:  in  discretion  of  court.  The  court 
may,  in  its  discretion,  instruct  the  jury,  if  they  find  a  general  verdict,  to 
find  upon  particular  questions  of  fact,  to  be  stated  in  writing,  and  may 
direct  a  written  finding  thereon.  But  when  the  charge  of  the  court  fully 
covers  all  the  issues  in  the  case,  it  is  not  error  to  refuse  to  instruct  the 
jury  to  find  specifically  upon  certain  issues.  Moline  Plow  Co.  v.  Gil- 
bert, 239. 

&  evidence  conflicting:  court  will  not  distubb.  "Where  there  is  a 
substantial  conflict  of  evidence,  and  the  evidence  is  sufficient  to  sustain 
the  findings  of  the  jury,  the  verdict  will  not  be  disturbed  in  this  court. 
Id. 

4.  question  of  fact:  verdict  final  as  to:  evidence  sufficient.  "When 
questions  of  fact  have  been  fairly  and  fully  submitted  to  a  jury,  under 
proper  instructions,  the  verdict  is  final  so  far  as  this  court  is  concerned, 
there  being  competent  evidence  to  sustain  it.    Bates  v.  Callender,  256. 

5.  setting  aside  verdict:  when.  This  court  has  decided  that  neither 
the  verdict  of  a  jury, nor  the  findings  of  a  court  upon  a  question  of  fact 
should  be  disturbed,  when  the  evidence  is  conflicting,  and  they  will  not 
be  unless  great  injustice  seems  to  have  been  done,  or  there  is  an  entire 
want  of  evidence  to  sustain  the  verdict  or  the  finding.  Territory  v. 
N.  P.M.  R.  Co.,  270. 

6.  same.  But  it  is  the  province  of  the  court,  either  before  or  after  the  ver- 
dict, to  decide  whether  the  plaintiff  has  given  evidence  sufficient  to  sup- 
port or  justify  a  verdict  in  his  favor;  not  whether,  on  all  the  evidence 
the  preponderating  weight  is  in  his  favor — that  is  the  business  of  the 
jury— but  whether,  conceding  to  all  the  evidence  offered  the  greatest 
probative  force,  which,  according  to  the  law  of  evidence,  it  is  fairly  en- 
titled to,  it  is  or  is  not  sufficient  to  justify  a  verdict.  If  it  is  not  suffi- 
cient, then  it  is  the  duty  of  the  court,  after  a  verdict,  to  set  it  aside  and 
grant  a  new  trial.    Id. 

\        7.  semble:  directing  verdict.    Where  the  judge  is  clear  of  doubt  that  a 
'  verdict  ought  to  be  rendered  either  for  plaintiff  or  defendant,  and  that 

it  would  be  his  duty  to  set  a  contrary  one  aside,  he  ought  to  instruct 
the  jury  so  to  find.  Such  a  direction  cannot  properly  be  given  to  the 
jury  unless  the  evidence  is  such  as  to  leave  no  room  for  doubt  that  it  is 
the  duty  of  the  jury  to  find  accordingly.    Id. 

8.  excessive  damages:  setting  aside  verdict  on  account  of:  not  set 
aside,  when.  The  verdict  of  a  jury  giving  damages  for  personal  in- 
juries should  not  be  disturbed  unless  it  is  clear  that  the  damages  are 
materially  greater  than  the  evidence  will  justify.  Larson  v.  Grand 
Forks,  307. 

See  Contributory  Negligence,  1. 
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WAHPETON  AND  SISSETON-  See  Land  Grant,  1,  2. 

WAIVERt-See  Insurance.  1,2,3. 

WARRANTY: 

1.  ancektob's  deed:  binds  heirs.  One  who  sells  personal  property  as  his 
own  thereby  warrants  that  he  has  a  good  and  unincumbered  title  thereto, 
and  the  heirs  of  a  decedent  cannot  be  heard,  for  the  purpose  of  defeat- 
ing their  ancestor's  deed,  to  say  that  he  did  not  in  fact  own  the  property 
described  in  the  deed,  or  that  it  belonged  to  a  third  party  by  whose 
deed  it  was  conveyed  to  and  became  the  property  of  the  ancestor  sub- 
sequently to  the  ancestor's  deed.    Myrick  v.  Bill,  284. 


WIFE,  Incompetent  as  Witness,  when— See  Evidence,  3,  4,  5. 
WITNESS— Wife  as.    See  Evidence,  3, 4, 5;  Credibility,  1,  2. 


(Q*,  <&•  <w> 
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